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COUNTY  OP  WORCESTER,  SEPTEMBER  TERM  1851, 
AT  WORCESTER. 

[OOVTHTOBD  FKOM  VOLUME  TIL] 


PRS8B1TT: 


Hon.  LEMUEL  SHAW,  Chief  Justiox. 
Hon.  THERON  METCALF,         ) 
Hon.  RICHARD  FLETCHER,     J  Justice 
Hon.  GEORGE  T.  BIGELOW,    ) 


Commonwealth  vs.  Peter  Tuby. 

It  is  no  ground  of  exception,  that  the  presiding  jndge,  on  the  trial  of  an  indictment 
instructed  the  jury,  that  if  any  of  the  jury  differed  in  their  views  of  the  evidence 
from  the  majority  of  their  fellows,  they  should  be  thereby  induced  to  donbt  the 
correctness  of  their  own  judgments,  and  be  led  to  reexamine  the  facts  of  the  case, 
for  the  purpose  of  revising  their  opinions. 

On  the  trial  in  the  court  of  common  pleas,  before  Ebar>  X,  of 
an  indictment  against  the  defendant,  the  jury,  having  received 
instructions  from  the  judge,  to  which  no  exception  was  taken, 
retired  to  consider  of  their  verdict,  and  after  an  absence  of 
several  hours,  were  sent  for  by  the  judge,  and  reported  that 
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Commonwealth  v.  Tnej. 


they  had  been  unable  to  agree.     The  judge  thereupon  said  to 
them,  in  substance,  as  follows  :— 

u  The  only  mode,  provided  by  our  constitution  and  laws  fot 
deciding  questions  of  fact  in  criminal  cases,  is  by  the  verdict 
of  a  jury.  In  a  large  proportion  of  cases,  and  perhaps,  strictly 
speaking,  in  all  cases,  absolute  certainty  cannot  be  attained  or 
expected.  Although  the  verdict  to  which  a  juror  agrees  must 
of  course  be  his  own  verdict,  the  result  of  his  own  convictions, 
and  not  a  mere  acquiescence  in  the  conclusion  of  his  fellows, 
yet,  in  order  to  bring  twelve  minds  to  a  unanimous  result,  you 
must  examine  the  questions  submitted  to  you  with  candor, 
and  with  a  proper  regard  and  deference  to  the  opinions  of  each 
other.  You  should  consider  that  the  case  must  at  some  time 
be  decided ;  that  you  are  selected  in  the  same  manner,  and 
from  the  same  source,  from  which  any  future  jury  must  be ; 
and  there  is  no  reason  to  suppose  that  the  case  will  ever  be 
submitted  to  twelve  men  more  intelligent,  more  impartial,  or 
more  competent  to  decide  it,  or  that  more  or  clearer  evidence 
will  be  produced  on  the  one  side  or  the  other.  And  with  this 
view,  it  is  your  duty  to  decide  the  case,  if  you  can  conscien- 
tiously do  so.  In  order  to  make  a  decision  more  practicable, 
the  law  imposes  the  burden  of  proof  on  one  party  or  the  other, 
in  all  cases.  In  the  present  case,  the  burden  of  proof  is  upon 
the  commonwealth  to  establish  every  part  of  it,  beyond  a  rea- 
sonable doubt ;  and  if,  in  any  part  of  it,  you  are  left  in  doubt, 
the  defendant  is  entitled  to  the  benefit  of  the  doubt,  and  must 
be  acquitted.  But,  in  conferring  together,  you  ought  to  pay 
proper  respect  to  each  other's  opinions,  and  listen,  with  a  dis- 
position to  be  convinced,  to  each  other's  arguments.  And,  on 
the  one  hand,  if  much  the  larger  number  of  your  panel  are  for  a 
conviction,  a  dissenting  juror  should  consider  whether  a  doubt 
in  his  own  mind  is  a  reasonable  one,  which  makes  no  impres- 
sion upon  the  minds  of  so  many  men,  equally  honest,  equally 
intelligent  with  himself,  and  who  have  heard  the  same  evi- 
dence, with  the  same  attention,  with  an  equal  desire  to  arrive 
at  the  truth,  and  under  the  sanction  of  the  same  oath.  And, 
on  the  other  hand,  if  a  majority  are  for  acquittal,  the  minority 
ought  seriously  to  ask  themselves,  whether  they  may  not  rea- 
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sonably,  and  ought  not  to  doubt  the  correctness  of  a  judg« 
ment,  which  is  not  concurred  in  by  most  of  those  with  whom 
they  are  associated ;  and  distrust  the  weight  or  sufficiency  of 
that  evidence  which  fails  to  carry  conviction  to  the  minds  of 
their  fellows." 

The  jury  were  then  directed  to  retire,  and  deliberate  further 
upon  the  case;  and  having  done  so,  found  the  defendant 
guilty,  who  thereupon  alleged  exceptions  to  the  foregoing 
instructions. 

T.  Abbott,  for  the  defendant. 

Clifford,  (attorney-general,)  for  the  commonwealth. 

Bigelow,  J.  The  defendant  objects  to  the  instructions 
given  to  the  jury  in  this  case,  on  the  ground,  that  they  were 
equivalent  to  a  direction,  on  the  part  of  the  court,  to  a  minor- 
ity of  the  jury  to  yield  their  own  opinions  and  judgment  to 
the  views  of  the  majority,  and  render  a  verdict  in  conformity 
therewith;  or,  in  other  words,  that  a  dissenting  juror  was 
bound  to  take  into  consideration  the  opinions  of  his  fellows, 
as  an  element  by  which  his  own  convictions  were  to  be  con- 
trolled. But  we  do  not  so  understand  the  purport  and  effect 
of  the  language  used  by  the  judge  who  tried  the  cause.  The 
instructions  went  no  further,  than  to  say,  that  if  any  of  the 
jury  differed,  in  their  views  of  the  evidence,  from  a  large  num- 
ber of  their  fellows,  such  difference  of  opinion  should  induce 
the  minority  to  doubt  the  correctness  of  their  own  judgments, 
and  lead  them  to  a  reexamination  and  closer  scrutiny  of  the 
facts  in  the  case,  for  the  purpose  of  revising  and  reconsider- 
ing their  preconceived  opinions.  In  this  view,  the  court  did 
nothing  more  than  to  present  to  the  minds  of  the  dissenting 
jurors  a  strong  motive  to  unanimity. 

Upon  a  careful  consideration  of  these  instructions,  we  are 
clearly  of  opinion,  that  so  far  from  being  improper,  or  of  a 
nature  to  mislead,  they  were  entirely  sound,  and  well  adapted 
to  bring  to  the  attention  of  the  jury  one  of  the  means  by 
which  they  might  be  safely  guided  in  the  performance  of  their 
duty.  A  proper  regard  for  the  judgment  of  other  men  will 
often  greatly  aid  us  in  forming  our  own.  In  many  of  the  rela- 
tions of  life,  it  becomes  a  duty  to  yield  and  conform  to  the 
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opinions  of  others,  when  it  can  be  done  without  a  sacrifice  of 
conscientious  convictions ;  more  especially  is  this  a  duty,  when 
we  are  called  on  to  act  with  others,  and  when  dissent  on  our 
part  may  defeat  all  action,  and  materially  affect  the  rights  and 
interests  of  third  parties.  Such  is  the  rule  of  duty  constantly 
recognized  and  acted  on  by  courts  of  justice.  They  not  only 
form  their  opinions,  but  reconsider,  revise,  and  modify  their 
own  declared  judgments,  by  the  aid  and  in  the  light  of  the 
decisions  of  other  tribunals.  But  this  could  not  be  done,  if  it 
were  not  permitted  to  them  to  doubt  and  correct  their  opi- 
nions, when  they  were  found  to  differ  from  those  of  other  men, 
who  have  had  equal  opportunities  of  arriving  at  sound  con- 
clusions with  themselves. 

The  jury  room  is,  surely,  no  place  for  pride  of  opinion,  or  for 
espousing  and  maintaining,  in  the  spirit  of  controversy,  either 
side  of  a  cause.  The  single  object  to  be  there  effected  is  to 
arrive  at  a  true  verdict :  and  this  can  only  be  done  by  delibe- 
ration, mutual  concession,  and  a  due  deference  to  the  opinions 
of  each  other.  By  such  means  and  such  only,  in  a  body 
where  unanimity  is  required,  can  safe  and  just  results  be 
attained ;  and  without  them,  the  trial  by  jury,  instead  of  being 
an  essential  aid  in  the  administration  of  justice,  would  become 
a  most  effectual  obstacle  to  it.  Exceptions  overruled* 


Jedediah  Marct  vs.  Simon  Stonb. 

The  declarations  of  one  occupying  land,  that  he  occupies  it  as  tenant  of  another 
person,  are  admissible  in  evidence,  as  part  of  the  ret  getta,  to  prove  such  other's 
possession,  in  an  action  brought  against  him  by  a  third  person  claiming  title  to 
the  land. 

In  an  action  of  trespass  quart  c/aunm  /regit,  brought  against  one  claiming  to  hold 
the  premises  under  a  lost  deed  from  the  plaintiff,  a  witness,  who  has  testified  to 
a  conversation,  at  which  the  plaintiff  was  asked,  u  whether  he  had  received  pay 
for  the  land,"  and  answered  in  the  affirmative,  cannot  be  asked  by  the  defendant 
what  land  he  understood  the  conversation  to  refer  to. 

In  an  action  of  trespass  quare  dauttan  /regit,  the  defendant,  claiming  title  by  advent 
possession,  put  in  evidence  a  will  containing  a  devise  by  the  testatrix  to  certate 
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of  her  grandchildren,  under  whom  he  claimed;  and  the  plaintiff  gave  evidence 
of  subsequent  declarations  of  the  testatrix,  that  she  did  not  cwn  the  land  when 
she  made  the  will,  and  did  not  intend  to  buy  it,  unless  certain  arrangements 
could  be  carried  out,  because  it  would  be  giving  the  devisees  more  than  her 
other  grandchildren.  It  was  held,  that  the  plaintiff  might  then  put  in  evidence 
the  final  account  and  the  decree  of  the  probate  court  on  the  settlement  of  the 
estate  of  the  testatrix,  to  show  what  the  shares  of  the  other  grandchildren  would 
be,  compared  with  those  of  the  devisees,  if  they  held  this  estate. 

This  was  an  action  of  trespass  quart  clausum  fregit,  com- 
menced on  the  1st  of  November,  1849,  and  tried  in  the  court 
of  common  pleas,  before  Hoar,  J.,  who  signed  the  following 
bill  of  exceptions :  — 

This  action  was  brought  against  the  defendant,  for  cutting 
grass  upon  an  acre  of  land,  alleged  by  the  plaintiff  to  be  his 
close.  The  defendant  pleaded  the  general  issue,  and  specified 
in  defence,  that  he  entered  under  certain  persons  named,  who 
were  the  children  of  Abigail  Marcy,  the  widow  of  Joseph 
Marcy. 

The  plaintiff  produced  evidence  that  the  estate  was  part  of 
a  large  estate,  formerly  belonging  to  Jedediah  Marcy,  who  by 
his  last  will  devised  the  use  of  an  undivided  third  part  of  it  to 
his  wife,  and  the  remainder  to  his  children,  of  whom  the  plain- 
tiff was  one.  His  widow  afterwards  married  Healy ;  and  died 
in  April,  1848.  And  the  plaintiff  produced  deeds  to  himself, 
from  the  devisees  and  heirs  of  the  testator,  of  all  the  estate, 
except  a  small  parcel  not  claimed  by  those  under  whom  the 
defendant  entered.  The  plaintiff  also  produced  evidence  of 
acts  of  entry  and  ownership  by  him  after  the  death  of  his 
mother,  and  before  the  commencement  of  this  action. 

The  defendant  stated  that  his  grounds  of  defence  were  as 
follows :  1st.  That  previous  to  1826,  the  plaintiff  sold  the 
premises  to  his  mother,  and  that  she  occupied  the  same  after- 
wards until  her  death ;  2d.  That  she  had  an  adverse  exclusive 
possession  of  the  premises,  from  1826  until  her  death,  occupy* 
ing  them  by  permitting  her  son  Joseph  to  dwell  upon  and  im- 
prove the  same  until  his  death,  in  August,  1847 ;  and  that  she 
by  her  last  will  devised  the  same  to  Joseph  Marcy's  children, 
under  whom  the  defendant  entered. 

The  defendant,  to  prove  his  case,  called  one  Ammidowi*. 
1# 
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and  after  having  proved  by  him  that  the  mother  built  a  house 
upon  the  premises,  in  1826,  which  was  subsequently  occupied 
by  Joseph  and  his  family,  asked  the  witness  what  he  had 
heard  Joseph  (who  was  dead)  say,  upon  the  land,  as  to  how 
he  occupied  the  land.  To  this  the  plaintiff  objected,  inas- 
much as  the  defendant  did  not  claim  to  hold  the  land  under 
or  through  Joseph ;  but  the  judge  permitted  the  question  to  be 
put  and  answered,  for  the  purpose  of  showing  that  the  occu- 
pation of  Joseph  was  not  adverse  to,  but  under,  and  as  the 
tenant  of,  his  mother. 

The  defendant,  to  show  that  the  plaintiff  had  been  paid  for 
the  piece  of  land  in  controversy,  put  into  the  case  the  deposi- 
tion of  Eliza  Lyon ;  in  which,  being  asked  in  the  first  inter- 
rogatory put  by  the  defendant's  counsel,  whether  since  the 
decease  of  Mrs.  Healy,  she  had  heard  any  conversation  be- 
tween Salem  Copeland  and  the  plaintiff,  in  relation  to  the 
claim  of  Mrs.  Abigail  Marcy  of  her  dower  in  the  real  estate 
of  her  husband,  Joseph  Marcy,  and  the  claim  of  the  plaintiff 
to  the  estate  on  which  Mrs.  Abigail  Marcy  then  lived ;  and  if 
so,  to  state  the  whole  conversation  on  those  subjects ;  the  wit- 
ness testified,  that  she  did  hear  a  conversation  between  Cope- 
land  and  the  plaintiff,  at  the  house  of  Mrs.  Abigail  Marcy, 
about  the  3d  of  May,  1848,  that  she  heard  Copeland  ask  the 
plaintiff  if  he  had  received  pay  for  the  land,  and  he  replied  that 
he  had,  and  then  stated  the  sum,  which  the  witness  did  not 
recollect ;  and  that  this  was  all  the  conversation  which  she 
recollected  with  such  certainty,  as  to  be  willing  to  swear  to  it 
She  was  then  asked :  u  What  land  did  you  understand  from 
the  conversation  of  the  parties  was  spoken  of,  as  stated  in  your 
previous  answer?'9  To  this  question  the  plaintiff  objected. 
The  deponent  answered :  "  I  understood  them  to  refer  to  the 
land  which  was  then  occupied  by  Mrs.  Abigail  Marcy."  On 
cross-examination  by  the  plaintiff's  counsel,  she  testified,  that 
she  understood  at  the  time  of  the  conversation,  that  it  related 
to  the  land  as  testified  above,  and  did  not  receive  this  impres- 
sion from  circumstances  which  had  since  occurred ;  that  the 
conversation,  as  testified  to  in  her  first  answer,  Was  all  that 
led  her  to  the  impression,  that  it  related  to  the  land  in  que* 
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tion ;  that  there  was  other  conversation  about  the  land,  which 
she  did  not  particularly  recollect ;  and  that  she  did  not  recol- 
lect that  any  part  of  the  conversation  related  to  Mrs.  Abigail 
Marcy's  right  of  dower;  or  that  the  plaintiff  told  Copeland 
that  he  claimed  the  land.  The  plaintiff  objected  to  the  second 
interrogatory  put  by  the  defendant,  but  the  judge  overruled 
the  objection. 

The  defendant  put  in  evidence  the  will  of  Mrs.  Healy,  the 
widow  of  Jedediah  Marcy,  and  mother  of  the  plaintiff  dated 
in  1842.  After  the  evidence  of  the  defendant  had  been  closed, 
the  plaintiff  called  a  witness,  who  testified,  that  Mrs.  Healy  in 
1844,  declared  that  she  was  not  then  the  owner  of  the  estate, 
and  had  never  had  a  deed  of  the  same  from  the  plaintiff  and 
that  she  should  not  buy  it,  unless  Joseph  and  his  wife  would 
consummate  the  settlement  as  to  the  dower  of  Joseph's  wife 
in  her  husband's  estate,  which  they  promised  to  do  when  she 
began  to  build  the  house ;  and  gave  as  a  reason  for  not  buy- 
ing the  estate,  that  it  would  be  giving  these  grandchildren  four 
times  as  much  as  her  other  grandchildren ;  and  that  in  1847, 
after  the  death  of  Joseph  Marcy,  she  stated  that  she  did  not 
make  the  arrangement,  that  she  did  not  mean  to  call  on  her 
son  Jedediah  for  a  deed,  and  meant  to  alter  her  will  when  her 
son  William  came  down  from  New  York* 

The  same  witness  testified  to  acts  done  on  the  premises  by 
the  plaintiff  in  1830  and  1831,  such  as  feeding  his  sheep  and 
oxen  upon  them ;  and  that  the  acre  in  controversy  was  not,  in 
those  years,  fenced  from  other  land  of  the  plaintiff 
.  The  plaintiff  proved  the  number  of  Joseph's  children,  and 
of  Mrs.  Healy's  other  grandchildren ;  and  offered  in  evidence 
the  final  account,  and  the  decree  of  the  judge  of  probate  upon 
the  settlement  of  her  estate,  in  order  to  show  what  the  shares 
of  the  other  grandchildren  would  be,  compared  with  those  of 
Joseph's  children  if  they  held  this  estate.  But  this  evidence 
was  ruled  to  be  incompetent 

The  jury  returned  a  verdict  for  the  defendant,  and  the  plain- 
tiff excepted  to  the  foregoing  rulings  of  the  presiding  judge. 

K  Washburn,  for  the  plaintiff,  cited,  to  the  point  that  ev> 
dence  of  the  declarations  of  Joseph  should  not  have  been  admit- 
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ted,  1  GreenL  Ev.  $  109;  Outram  v.  Moretoood,  5T.R,  121; 
I-Perf  Cambridge  v.  Lexington,  2  Pick.  536 ;  Daggett  v.  fifaw, 
5Met223,226;  Doe  v.  Payne,  1  Stark.  R.  86 ;  VanDeusenv. 
Turner,  12  Pick.  532;  jiBe*  v.  Jetton,  20  Pick.  458 ;  .BooA** 
v.  Tenbrook,  5  Watts,  386;  Own  v.  Marshall,  4  Shep.  27; 
il&fen  v,  Gilmore,  1  Shep.  178;  and  to  the  point,  that  the 
question  put  to  Lyon,  as  to  what  she  understood  by  the  con- 
versation, was  incompetent,  Bider  v.  Ocean  .fit*.  Co.  20  Pick* 
259,  262;  Campbell  v.  Richards,  5  B.  &  Ad  840;  1  GreenL 
Ev.  §§  295, 440. 

JR.  Newton  and  •£  Mason,  for  the  defendant. 

The  opinion  was  delivered  at  the  October  term  1852. 

Shaw,  C.  J.  The  bill  of  exceptions  in  this  case  is  unsatis- 
factory, because  it  leaves  in  doubt  several  facts,  which  seem 
material  to  the  case. 

We  understand  that  the  premises,  on  which  the  trespass  is 
assigned,  were  about  an  acre  of  land,  part  of  a  larger  estate, 
formerly  belonging  to  Jedediah  Marcy,  deceased;  and  that 
Jedediah,  the  elder,  devised  one  undivided  third  of  the  estate 
to  Abigail  his  wife,  and  the  residue  to  his  children.  The  one 
third  to  the  wife  is  not  stated,  in  terms,  to  be  for  life ;  but  it  is 
said  "  the  use  of  an  undivided  third  part,"  and  no  words  of 
limitation ;  and  therefore  we  assume,  that  the  one  third  to  Abi- 
gail was  for  her  life.  It  is  stated,  that  the  plaintiff  proved  title 
in  himself,  by  deeds  from  all  the  other  heirs  and  devisees,  except 
Abigail  the  widow,  to  all  the  devised  estate,  except  a  small 
parcel,  not  claimed  by  the  defendant,  and  not  now  in  contro- 
versy. He  then  obtained  title,  to  the  estate  in  controversy,  as 
part  of  the  whole,  subject  to  the  estate  of  his  mother,  whether 
for  life  or  in  fee.  It  does  not  appear  that  any  partition  was 
ever  made. 

Of  course,  Jedediah  the  plaintiff  was  tenant  in  common  with 
his  mother  of  the  entire  estate,  including  the  acre  in  question, 
during  her  life ;  whether  she  was  devisee  for  life,  or  in  fee. 

The  bill  of  exceptions  then  states  that  the  defence  opened 
was,  that  the  plaintiff  sold  the  premises  to  his  mother  previous 
to  1826,  and  that  she  occupied  the  same  till  her  decease.  The 
sale  being  of  an  interest  in  real  estate,  by  a  settled  rule  of  law 
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no  such  sale  and  conveyance  could  be  proved  but  by  deed.  It 
does  not  appear  that  the  defendant  professed  to  rely  on  a  deed 
lost  by  time  and  accident;  but  it  may  be  inferred,  from  the 
tenor  of  the  evidence  which  was  offered  and  relied  on,  that 
such  was  the  nature  of  the  defence.  Such  a  lost  deed  can  be 
proved  only  by  a  possession,  adverse,  exclusive,  uninterrupted, 
and  continued  such  a  length  of  time,  as  to  warrant  a  presump- 
tion that  there  must  have  been  a  conveyance,  which  time  is 
now  understood  to  be  not  less  than  twenty  years,  against  a 
party  not  under  a  disability.  If  such  is  a  true  view  of  tht 
facts,  it  seems  difficult  to  perceive,  what  foundation  the  de 
fendant  laid  for  proof  of  a  lost  deed. 

If  Mrs.  Marcy  the  widow,  afterwards  Mrs.  Healy,  was  tenant 
in  common  with  the  plaintiff  as  she  was  if  there  had  been  no 
partition,  then  her  holding  was  consistent  with  her  title,  and 
her  possession  was  not  adverse.  If,  as  there  was  evidence 
tending  to  prove,  the  plaintiff  occupied  part  of  the  premises  in 
1830  and  1831,  then  that  possession  of  the  widow  was  not 
exclusive.  If  it  became  exclusive  in  1830  or  1831,  and  termi- 
nated in  1848,  it  did  not  continue  twenty  years.  But  what- 
ever the  evidence  was,  tending  to  establish  the  presumption 
of  a  lost  deed,  it  was  parol  evidence ;  and  then  her  acts  and 
declarations,  tending  to  show  that  no  such  deed  was  ever 
given,  were  evidence  tending  to  rebut  the  presumption,  and 
therefore  competent. 

We  are  then  to  come  to  the  particular  exceptions  stated  in 
the  bill.  According  to  the  view  which  the  court  take  of  the 
uncontested  facts,  the  points  on  which  the  exceptions  turn 
would  not  seem  to  be  material ;  but,  from  the  manner  in  which 
the  cause  went  to  the  jury,  they  may  have  been,  and  probably 
were,  quite  material,  and  had  a  controlling  influence  in  pro- 
ducing the  verdict. 

The  first  arises  upon  the  testimony  of  Ammidown.  The 
object  was  to  show  that  the  mother  had  built  a  house  on  this 
part  of  the  estate,  and  was  in  possession  of  it,  by  the  occupa- 
tion of  the  same  by  her  son  Joseph  and  his  family,  with  her 
permission.  The  fact  that  she  built  a  house  upon  it,  under 
the  circumstances,  does  not  go  far  to  prove  that  she  owned  or 
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believed  she  owned  the  estate  in  fee ;  because  her  husband's 
children  and  grandchildren,  entitled  to  the  estate  in  remainder, 
expectant  on  the  termination  of  her  life  estate,  were  her  own 
heirs  at  law ;  and  any  improvements  made  in  the  estate,  at 
her  expense,  would  inure  to  their  benefit,  as  if  she  had  given 
them  so  much  by  will.  But  the  particular  exception  to  Am- 
midown's  testimony  was  this :  He  was  asked  what  he  had 
heard  Joseph  say  upon  the  land,  as  to  how  he  occupied.  This 
was  objected  to  as  hearsay.  We  are  of  opinion,  that  this 
question  was  admissible  as  res  gestce.  It  is  true  that  this  was 
a  declaration  only,  and  consisted  in  words;  but  they  were 
words  qualifying  his  acts  of  possession  and  in  disparagement 
of  his  own  title,  so  far  as  that  circumstance  is  of  importance : 
Peaceable  v.  Watson^  4  Taunt  16 ;  and  they  tended  to  show 
that  his  occupation  was  not  in  his  own  right,  but  in  right 
of  his  mother.  1  Greenl.  Ev.  §  109.  This  testimony  falls 
under  the  remark  already  made,  that  the  evidence  would  seem 
immaterial,  because  it  could  only  tend  to  prove  the  mother's 
possession.  If  that  possession  was  not  advene,  it  did  little  to 
advance  the  defence. 

2.  The  next  exception  arises  from  a  question  and  answer  in 
the  deposition  of  Eliza  Lyon.  She  was  asked, — after  a  state- 
ment of  a  conversation,  in  which  the  plaintiff  was  asked  if  he 
had  not  received  pay  for  the  land,  and  he  said  he  had, — what 
land  she  understood  the  conversation  to  refer  to,  and  this  was 
objected  to,  but  admitted.  From  the  form  in  which  this  ques- 
tion was  put  and  allowed,  after  exception,  and  with  her  other 
testimony,  the  court  are  of  opinion  that  it  was  not  admissible. 
It  was  not  limited  to  what  the  witness  understood,  from  the 
conversation  itself,  all  of  which  she  stated;  and  for  aught  that 
appears,  it  was  simply  her  own  supposition,  belief,  or  under- 
standing, formed,  indeed,  at  the  time  of  the  conversation,  per* 
haps  from  other  sources,  but  from  no  other  part  of  the  conver- 
sation, than  that  stated,  which  has  no  such  reference. 

3.  It  is  further  stated  that  the  defendant  gave  in  evidence 
the  will  of  Mrs.  Healy,  formerly  Mrs.  Marcy,  the  widow  of 
Jedediah,  by  which,  as  we  infer,  for  it  is  not  stated,  she  devised 
this  estate  in  fee  to  her  grandchildren,  the  children  of  Joseph, 
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under  whom  the  defendants  claim.  It  does  not  appear  whethei 
she  was  a  widow,  or  if  so,  widow  a  second  time  when  this 
will  was  made.  Taken  in  connection  with  proof  of  title  in 
her  from  other  sources,  this  will  might  have  been  competent 
evidence,  to  prove  the  chain  of  title,  under  which  the  defend* 
ant  claims.  But,  as  evidence  of  title  to  any  estate  of  inherit- 
ance in  her,  it  seems  difficult  to  perceive  how  it  could  be 
applied.  But  it  does  not  appear,  for  what  purpose  it  was 
admitted,  or  whether  it  was  specifically  objected  to,  or  admit- 
ted with  any  limitation  as  to  its  application.  Without  decid- 
ing whether  it  was  competent,  for  any  purpose,  we  are  of 
opinion,  that  if  it  was  admitted  as  a  declaration  of  hers,  in 
assertion  of  some  title  in  fee  which  she  could  devise,  it  should 
have  been  taken  with  all  her  declarations  of  her  intent  to  alter 
her  will,  and  her  reasons  for  it,  and  this  would  have  made  the 
evidence  offered  by  the  plaintiff,  respecting  the  number  of  her 
children  and  grandchildren,  relevant  and  competent  We  are 
of  opinion,  therefore,  that  the  rejection  of  this  evidence,  in  the 
posture  of  the  cause,  and  under  the  circumstances  of  the  case, 
was  incorrect. 

The  bill  of  exceptions  is  the  less  satisfactory,  and  perhaps 
less  intelligible,  because  no  statement  is  made  of  the  view 
of  the  law,  as  taken  by  the  court,  and  the  instructions  given 
to  the  jury.  As  they  were  not  excepted  to,  we  are  of  course 
to  presume  that  they  were  correct;  but  it  renders  it  more 
difficult  to  ascertain  the  precise  grounds,  on  which  evidence 
was  admitted  and  rejected. 

As  the  report  stands,  we  think  two  of  the  exceptions  were 
well  taken,  and  therefore  that  the  verdict  must  be  set  aside, 
and  a  new  trial  ordered.  New  trial  in  this  court. 


Caleb  E.  Noubsb  v$.  Asaph  Merriam  &  others. 

A  will  contained  the  following  provisions :  "  I  give,  bequeath,  and  devise  unto  • 
part  of  the  inhabitants  of  the  town  of  B.  and  onto  a  part  of  those  persons  who 
may  become  inhabitants  of  said  town  of  B.,  to  wit,  all  that  are  now,  cr  mat 
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become,  inhabitants  of  said  town  of  B.,  excepting"  nine  persons  named,  "and 
their  descendants,"  a  certain  sum  of  money,  u  upon  the  following  conditions,  to 
wit,  said  town  of  B.  is  to  loan  said  sum  and  secure  the  payment  of  the  principal 
and  interest  by  a  mortgage  or  mortgages  upon  real  estate,  the  principal  is  to  be 
kept  as  a  permanent  fund,  the  interest  is  to  be  expended  yearly  after  two  yean 
from  my  decease,  in  the  support  of  one  school,  to  be  kept  near  the  centre  of  said 
B.,  in  which  such  academical  instruction  shall  be  given,  as  said  town  shall  decide 
to  be  most  useful,"  "  said  school  is  to  be  free  to  all  persons  who  are  now  or  may 
become  inhabitants  of  the  town  of  B.,  excepting  such  persons  as  do  not  conform 
to  proper  rules  and  regulations  that  shall  be  established  in  said  school  by  said 
town,  and  such  persons  as  said  town  shall  determine  to  be  of  an  unsuitable  age, 
and  the  aforesaid  "  nine  persons  "  and  their  descendants,  who  are  excluded  from 
attending  said  school  for  the  term  of  one  hundred  years,  and  after  the  expiration 
of  said  term  of  one  hundred  years,  the  school  is  to  be  free  to  all  the  inhabitants 
of  said  town  of  B.  who  comply  with  the  rules  of  said  school."  u  Said  town  of  B. 
is  to  be  paid,  by  my  executors,  the  aforenamed  sum  within  two  years  from  my 
decease  with  interest  on  the  same  from  the  day  of  my  decease."  "  Whenever  the 
town  of  B.  shall  fail  to  fulfil  the  above  conditions,  the  said"  sum  of  money 
" shall  become  the  property  of  my  legal  heirs."  "I  also  give,  bequeath,  and 
devise  unto  the  same  aforenamed  inhabitants  of  the  town  of  B.,  to  whom  1 
bequeathed  "  the  money,  certain  land  described,  upon  condition  that  "  said  land 
is  to  be  used  for  the  purpose  of  erecting  a  school-house  upon  it  for  the  use  of  the 
school  aforenamed,  and  to  become  the  property  of  my  heirs,  whenever  said  land 
■hall  be  used  for  any  other  purpose,  after  the  expiration  of  two  years  from  my 
decease."  It  was  held,  that  these  provisions  constituted  a  valid  legacy  and 
devise  to  the  town  in  its  corporate  capacity,  for  the  support  of  a  public  school 
for  the  benefit  of  all  the  inhabitants  j  and  that  the  condition,  excluding  certain 
persons  and  their  descendants  from  the  school,  being  repugnant  to  the  nature  of 
the  grant,  and  contrary  to  law  and  public  policy,  was  inoperative  and  void. 


This  was  a  petition  for  a  writ  of*  mandamus,  dated  the  6th 
of  March,  1850,  and  brought  by  Caleb  E,  Nourse,  a  minor  of 
the  age  of  eighteen  years,  and  Caleb  Nourse,  his  father  and 
next  Mend,  against  the  school  committee  of  the  town  of 
Bolton. 

The  petition  set  forth  that  Joseph  Houghton,  late  of  Bolton, 
deceased,  made  his  last  will  and  testament,  which  was  duly 
proved  and  allowed  in  December,  1847,  and  by  said  will 
among  other  devises  and  bequests,  made  the  following :  "  Item* 
I  give,  bequeath,  and  devise  unto  a  part  of  the  inhabitants  of 
the  town  of  Bolton,  and  unto  a  part  of  those  persons  who 
may  become  inhabitants  of  said  town  of  Bolton,  to  wit,  all 
that  are  now  inhabitants  of  said  town  or  may  become  inhabit- 
ants of   aid  town  of  Bolton,  excepting  Joseph  Sawyer,  John 
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E.  Pry,  Henry  Jewett,  Christopher  C.  Moore,  Oliver  Bar- 
rett, Jr.,  Caleb  Nourse,  Nathaniel  A.  Newton,  Thomas  Hough- 
ton, and  Samuel  Nourse,  and  their  descendants,  the  sum  of 
twelve  thousand  dollars  upon  the  following  conditions,  to  wit, 
said  town  of  Bolton  is  to  loan  said  sum  of  twelve  thousand 
dollars,  and  secure  the  payment  of  the  principal  and  interest 
by  a  mortgage  or  mortgages  upon  real  estate.  The  principal 
is  to  be  kept  as  a  permanent  fund,  the  interest  is  to  be  ex* 
pended  yearly,  after  two  years  from  my  decease,  in  the  sup- 
port of  one  school  to  be  kept  near  the  centre  of  said  Bolton, 
in  which  such  academical  instruction  shall  be  given  as  said 
town  shall  decide  to  be  most  useful ;  said  school  is  to  be  con- 
tinued through  the  whole  of  each  year,  excepting  necessary 
vacations ;  said  school  is  to  be  free  to  all  persons  who  are  now 
inhabitants  of  the  town  of  Bolton,  or  may  become  inhabitants 
of  said  town,  excepting  such  persons  as  do  not  conform  to 
proper  rules  and  regulations  that  shall  be  established  in  said 
school  by  said  town,  and  such  persons  as  said  town  shall 
determine  to  be  of  an  unsuitable  age,  and  the  aforenamed 
Joseph  Sawyer,  Henry  Jewett,  John  E.  Pry,  Christopher  C. 
Moore,  Oliver  Barrett,  Jr.,  Caleb  Nourse,  Nathaniel  A-  New- 
ton, Thomas  Houghton,  and  Samuel  Nourse,  and  their  de- 
scendants, who  are  excluded  from  attending  said  school  for 
the  term  of  one  hundred  years,  and  after  the  expiration  of  said 
term  of  one  hundred  years,  the  school  is  to  be  free  to  all  the 
inhabitants  of  said  town  of  Bolton,  who  comply  with  the  rules 
of  said  school  No  person  is  to  be  considered  eligible  for  a 
teacher  in  said  school  for  more  than  two  years.  Whenever  the 
said  town  of  Bolton,  shall  fail  to  fulfil  the  above  conditions, 
the  said  twelve  thousand  dollars  shall  become  the  property 
of  my  legal  heirs.  I  also  give,  bequeath,  and  devise  unto  the 
same  aforenamed  inhabitants  of  the  town  of  Bolton,  to  whom 
I  bequeathed  twelve  thousand  dollars,  eighty  rods  of  land, 
[described,]  upon  the  following  conditions,  to  wit,  said  land  is 
to  be  used  for  the  purpose  of  erecting  a  school-house  upon  it, 
for  the  use  of  the  school  aforenamed,  and  to  become  the  pro- 
perty of  my  heirs,  whenever  said  land  shall  be  used  for  any 
other  purpose,  after  the  expiration  of  two  years  from  my  de« 
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cease.  Said  town  of  Bolton  is  to  be  paid,  by  my  executors 
hereafter  named,  the  aforenamed  sum,  twelve  thousand  dollars 
within  two  years  from  my  decease,  with  interest  on  the  same 
from  the  day  of  my  decease." 

The  petition  further  stated,  that  the  town  of  Bolton,  on  the 
11th  of  September,  1848,  voted  to  accept  the  legacy ;  and  on 
the  5th  of  December,  1848,  voted  that  the  school  be  carried 
into  effect  in  two  years  from  Houghton's  decease;  that  a 
school-house  be  built  upon  the  land  devised,  and  that  the 
town  treasurer  be  authorized  to  obtain  a  loan  of  $600,  on  the 
credit  of  the  town  for  that  purpose ;  chose  a  building  commit- 
tee, and  a  committee  to  receive  the  legacy  and  loan  the  same 
upon  the  conditions  named  in  the  will ;  and  voted  to  appoint 
the  school  committee,  that  should  be  chosen  at  the  annual 
meeting  in  March,  1849,  to  take  charge  of  said  school,  and 
report  a  code  of  rules  and  regulations  for  the  government 
thereof,  to  be  acted  upon  by  the  town ;  and  that,  on  the  8th 
of  January,  1849,  the  town  voted  that  the  town  treasurer  be 
authorized  to  obtain  a  loan  of  $1,000,  upon  the  credit  of  the 
town,  to  be  used  in  payment  of  the  expense  of  said  school- 
house,  and  that  the  town  reserve  $100  yearly,  from  the  inte- 
rest accruing  from  the  $12,000,  until  the  reservation  should 
amount  to  enough  to  pay  the  loan  of  $1,000  and  interest: 
That  the  school-house  was  afterwards  erected  by  the  town, 
and  used  and  occupied  for  the  purposes  of  the  school  at  and 
for  three  months  previous  to  the  date  of  the  petition :  That 
the  town,  on  the  10th  of  September,  1849,  adopted  a  code  of 
by-laws  for  the  regulation  of  said  school,  (which  were  set  forth 
in  the  petition,)  regulating,  among  other  things,  the  times  of 
keeping  the  school,  the  age,  scholarship,  and  character  required 
for  admission  into  the  school,  and  the  powers  and  duties  of 
the  school  committee :  That  on  the  8th  of  December,  1849,  at 
a  meeting  called,  among  other  things,  "  to  see  whether,  in  the 
management  of  the  Houghton  school,  the  town  will  abide  by 
a  provision  in  the  will  of  the  late  Joseph  Houghton,  by  exclud- 
ing certain  individuals,  named  in  said  will,  and  their  descend- 
ants from  said  school,  or  disregard  said  provisions  by  voting 
said  school  free  to  all  the  inhabitants  of  the  town,"  the  towiv 
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*  on  motion,  that  the  town  disregard  the  provision  in  the  will 
of  the  late  Joseph  Houghton,  whereby  certain  individuals  are 
excluded,  and  vote  it  a  free  school,"  voted  in  the  negative  ;  and 
farther  voted,  "  thai  the  school  committee  be  instructed  not  to 
receive  the  children  of  the  rejected  ones  into  the  Houghton 
school:"  That  the  school  committee  had  employed  a  teacher 
of  said  school,  and  had  examined  many  of  the  children  of  the 
inhabitants  of  Bolton  for  admission,  and  had  admitted  them 
into  the  school,  and  had  taken  the  school  under  their  charge ; 
but  had  refused  to  examine,  or  admit  into  the  school,  any  of 
the  persons  excluded  by  the  will;  and  that  the  petitioners 
believed  that  they  were  unjustly  and  unlawfully  deprived  of 
the  advantages,  which,  as  inhabitants  of  said  town,  they  ought 
to  share  and  enjoy  in  the  public  school  education  designed  for 
all  the  inhabitants  thereof:  That  on  the  4th  of  March,  1850. 
the  respondents  were  chosen  the  superintending  school  com- 
mittee of  the  town  for  the  current  year,  and  accepted  the 
trust:  That  the  petitioners  by  a  written  application  repre- 
sented to  the  school  committee,  that  the  minor  petitioner  was 
above  the  age  prescribed  by  the  by-laws,  being  eighteen  years 
of  age,  and  that,  as  they  believed,  he  was  able  to  sustain  a 
fajr  examination  in  all  the  requisite  branches  of  education, 
and  requested  that  he  might  be  examined  accordingly,  and,  if 
found  qualified,  be  permitted  to  attend  said  school ;  which  ap- 
plication was  rejected  by  the  committee,  only  because  he  was 
the  son  of  one  of  the  persons  excluded  by  the  will :  That  this 
was  not  a  valid  and  sufficient  reason,  firsts  because  the  restric- 
tion and  limitation  by  the  will  of  the  enjoyment  of  the  advan- 
tages of  said  school  were  void ;  and,  second,  because  the  school 
was  a  public  one,  established  in  part  by  taxes  levied  upon  the 
inhabitants  of  the  town,  managed  by  them,  and  ought  to  be 
open  for  the  instruction  of  their  children,  irrespective  of  the 
names  of  their  parents.  The  prayer  of  the  petition  was,  that 
a  mandamus  might  issue  to  the  school  committee,  command- 
ing them  to  examine  Caleb  E.  Nourse  for  admission  into  said 
school,  and,  if  found  qualified  in  scholarship  and  character,  to 
issue  a  certificate  authorizing  him  to  receive  instruction  in 
said  school. 
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The  inhabitants  of  Bolton  and  the  school  committee  answer- 
ed, admitting  that  the  petition  set  forth  correctly  the  devise 
and  legacy  given  in  Houghton's  will,  the  acceptance  thereof 
by  the  town  of  Bolton,  the  votes  and  measures  adopted  by  the 
town,  and  by  the  school  committee  acting  under  the  authority 
and  instructions  of  the  town ;  and  that  the  minor  petitioner 
was  of  suitable  age,  and  that  he  made  application  to  them  to 
be  examined  for  admission  into  the  school  so  established,  and 
that  they  declined  to  examine  him  on  the  ground  that  he  was 
the  son  and  descendant  of  Caleb  Nourse,  named  in  the  will, 
and  for  no  other  reason.  The  answer  further  stated,  that 
since  the  adoption  of  the  votes  and  resolutions  mentioned  in 
the  petition,  the  town  at  a  legal  meeting  instructed  the  school 
committee  to  adopt  all  honorable  measures  to  have  the  child- 
ren of  the  persons  named  in  the  will  share  in  the  benefits  of 
said  school,  if  it  might  be  done  without  a  forfeiture  of  the  de- 
vise and  legacy  of  Houghton :  That  the  respondents,  regretting 
the  provisions  of  Houghton's  will,  excluding  any  inhabitants 
of  Bolton  from  the  benefits  of  said  school,  had  yet  felt  them- 
selves constrained  in  the  execution  of  the  trust,  to  follow  with 
exactness  the  provisions  of  the  will.  And  the  school  commit- 
tee, "  desirous  of  executing  with  fidelity  the  trust  committed 
to  them,  and  also  of  admitting,  if  they  may  lawfully  so  do, 
the  said  Caleb  E.,  and  the  descendants  of  all  other  persons 
named  in  the  will  of  said  Houghton,  to  the  benefits  of  said 
school,'9  submitted  themselves  to  the  direction  of  the  court 

This  case  was  argued  at  the  October  term,  1850,  by 

E.  Washburn,  for  the  petitioners. 

B.  F.  Thomas 9  for  the  respondents,  submitted  the  case  with- 
out argument. 

Shaw,  C.  J.  Seldom  has  the  court  been  called  upon  to  put 
a  construction  upon  a  will  of  so  peculiar  a  character  as  that  on 
which  the  present  case  depends.  It  attempts  to  make  a  dona- 
tion to  a  municipal  corporation,  with  a  view  of  promoting  an 
object  substantially  common  and  general  to  all;  and  yet  to 
exclude  certain  persons  named,  and  their  descendants,  from  all 
participation  in  its  benefits,  for  one  hundred  years.  Several 
questions  arise,  which  it  is  necessary  to  consider,  all  of  which 
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depend  upon  the  construction  of  the  will  of  Joseph  Houghton ; 
and  it  will  be  necessary  to  cite  all  those  parts  of  it,  which  can 
have  any  bearing  upon  those  questions.  [Here  the  chief  jus- 
tice read  that  part  of  the  will  set  forth,  ante,  12, 13, 14.] 

The  first  material  question  is,  who  were  the  legatees  and 
devisees  under  this  will?  Were  the  legacy  and  devise  to  the 
inhabitants  in  their  corporate  capacity,  excluding  a  certain 
number  named ;  or  were  they  to  individuals,  in  their  natural  ca- 
pacities ?  The  testator  seems  to  have  supposed,  that  he  could 
give  land  and  money  to  a  part  of  the  inhabitants,  by  a  special 
designation,  and  exclude  others.  It  is  perhaps  possible  so  to 
frame  a  donation  of  money  or  personal  property,  as  to  vest  it 
in  all  the  inhabitants  of  a  town  or  other  territorial  district,  ex- 
cluding certain  persons  named.  It  might  be  possible,  though 
extremely  difficult,  to  ascertain  all  the  inhabitants ;  then,  by 
excepting  those  named,  there  might  be  a  sufficient  descriptio 
personarum  to  enable  them  to  take  aliquot  parts,  in  their  natu- 
ral capacities.  But  were  such  a  course  admissible  in  any 
case,  it  would  not  be  applicable  in  this.  If  such  a  right  of 
property  once  took  effect,  and  vested  in  the  donees  individu- 
ally, it  would  not  be  devested,  though  they  should  cease  to  be 
inhabitants  the  next  day.  The  gift,  in  the  present  case,  is 
not  only  to  those  who  are  actual  inhabitants,  when  the  will  is 
made,  or  at  the  decease  of  the  testator,  but  to  all  those  who 
may  become  inhabitants  of  a  growing  town,  during  the  next 
hundred  years.  Such  a  transmission  of  property,  either  real 
or  personal,  cannot  be  effected  by  will ;  it  is  contrary  to  the 
rules  of  law.  It  is  manifest,  we  think,  that  it  was  the  expect- 
ation of  the  testator,  that  the  property  should  be  taken  and 
held  by  the  inhabitants  of  Bolton,  present  and  future,  and  go 
to  them  in  succession.  This  could  not  be  done,  treating  the 
will  as  a  donation  to  individuals  to  take  and  hold  in  their  in- 
dividual capacities.  The  property,  on  that  theory,  so  far  as  it 
was  real,  must  go  to  them  and  their  respective  heirs,  in  fee;  and 
so  far  as  it  was  personal,  would  be  absolute  in  the  first  taker. 

But  whatever  vague  notion  the  testator  may  have  had, 
about  giving  to  a  part  of  the  inhabitants;  taking  the  whole 
will  together,  as  we  must,  to  ascertain  the  meaning  of  anj  Jn« 

2# 
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clause,  we  think  it  quite  manifest  that  the  property  was  to 
vest  in  the  town,  as  a  corporation.  The  first  clause,  designat- 
ing a  part  of  the  inhabitants,  if  it  stood  alone,  might  lead  to  a 
contrary  conclusion.  But  it  is  controlled  by  other  clauses, 
showing  that  the  donee  was  the  town.  The  money  is  to  be 
paid  by  the  executors  to  the  town,  within  two  years.  The 
town  is  to  lend  the  money,  to  be  secured  by  a  mortgage.  A 
mortgage  to  whom  ?  To  the  town,  a  body  politic,  capable  of 
taking  a  mortgage  to  itself?  Or  to  many  hundreds,  perhaps 
thousands,  of  inhabitants  ?  Again ;  the  interest  is  to  be  a 
perpetual  fund  to  support  a  school  in  the  centre  of  the  town, 
where  such  instruction  is  to  be  given  as  the  town  shall  decide 
to  be  most  useful.  If  the  town  shall  fail  to  fulfil  the  condi- 
tions, the  gift  is  to  be  forfeited  to  the  heirs  of  the  testator. 

There  is  nothing  peculiar  in  the  devise  of  real  estate ;  it  is 
only  of  a  lot  for  the  school-house,  incidental  to  the  principal 
gift,  and  to  be  forfeited  if  the  land  shall  be  used  for  another 
purpose  after  two  years.  Now,  if  the  money  is  to  be  forfeited 
on  the  failure  of  the  town  to  comply  with  the  conditions,  the 
holding  or  forfeiture  of  the  land  must  depend  upon  the  act  or 
failure  of  the  town.  We  think  it  very  clear,  that  it  was  not 
the  intent  of  the  testator,  to  give  the  property  to  one  set  of 
persons,  to  hold  in  trust  for  the  benefit  of  another ;  because 
the  donees  and  the  beneficiaries,  who  are  to  have  the  advan- 
tage of  the  school  to  be  established,  are  described  and  desig- 
nated in  the  same  terms.  Taking  the  whole  will  together, 
then,  notwithstanding  the  formal  words  of  gift  are  to  a  part 
of  the  inhabitants  of  Bolton,  described  afterwards  to  be  all  the 
inhabitants  of  the  town,  with  the  exception  of  nine  persons 
named,  and  their  descendants,  for  one  hundred  years,  after 
which  the  school  should  be  for  the  benefit  of  all  the  inhabit* 
ants, — which  is  the  true  designation  of  the  town  as  a  corpo- 
ration,— we  are  of  opinion  that  the  gift  was  to  the  town,  in 
its  corporate  capacity,  with  an  intent,  for  a  limited  time,  to  ex- 
clude certain  persons  and  families,  both  from  taking  the  gifts 
and  from  enjoying  the  benefits.  This  was  the  view  taken  of 
it  by  the  town,  who  accepted  the  gifts,  received  the  money, 
and  proceeded  to  establish  the  school 
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Then  supposing  these  gifts  of  personal  and  real  estate  are 
to  the  town  as  a  corporation,  excepting  therefrom  nine  inha- 
bitants by  name,  and  their  descendants,  for  the  support  of  a 
school  for  all  the  inhabitants,  except  the  nine  mentioned  and 
their  descendants,  is  such  a  will  valid  ?  Can  it  be  carried  into 
effect  according  to  its  terms  ?  If  it  cannot,  shall  it  be  judi- 
cially held  that  the  will,  in  this  respect,  is  wholly  inoperative 
and  void ;  or  how  otherwise  shall  it  be  construed  ?  We  have 
no  doubt  that  a  municipal  corporation,  a  town,  in  Massachu- 
setts, is  competent  to  take  and  hold  real  and  personal  estate 
in  its  corporate  capacity,  for  the  promotion  and  advancement 
of  any  of  the  purposes,  for  which  these  corporations  are  esta- 
blished ;  not  only  those  for  which  such  town  may  raise  and 
assess  money  on  the  inhabitants  by  taxation,  but  to  analogous 
purposes,  or  those  of  like  kind;  such  as  are  for  the  common 
convenience  and  accommodation  of  the  inhabitants,  though 
not  required  by  law.  Yidal  v.  QirardL>  2  Howard,  128.  And 
it  has  been  held,  in  this  commonwealth,  that,  as  one  of  the 
great  functions  of  a  town  is  to  maintain  and  support  schools, 
their  power  in  this  respect  is  not  limited  to  the  schools  spe- 
cially required  by  law  to  be  supported,  but  they  may  volun- 
tarily raise  money  to  support  schools  of  a  higher  character, 
and  where  education  is  earned  to  a  higher  degree  than 
in  the  common  town  schools.  Gushing  v.  Newburyport,  10 
Met  508. 

These  gifts,  therefore,  were  valid,  so  far  as  the  power  of  the 
town  of  Bolton  to  take  and  hold  is  concerned,  and  so  far  as 
the  purpose  is  to  support  a  school,  under  the  authority  and 
direction  of  the  town,  for  the  common  benefit ;  and  the  objec- 
tion lies  in  the  attempted  exclusion  of  some  of  the  inhabit- 
ants. If  the  force  of  the  objection  lay  in  the  difficulty,  not  to 
say  the  impracticability,  of  carrying  it  into  execution,  it  would 
be  certainly  very  great  Taking  nine  inhabitants,  already, 
for  aught  that  appears,  at  mature  life,  and  taking  the  average 
number  of  those  who  may  live  to  be  married,  and  the  average 
number  of  children  to  a  marriage,  it  is  hardly  too  much  to 
say,  that  at  the  expiration  of  a  hundred  years,  they  would  form 
a  large  proportion  of  the  inhabitants.     Then  is  to  be  con- 
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sidered  the  difficulty,  after  four  or  five  generational  of  ascer- 
taining, when  a  child  is  offered  for  the  school,  whether  one  of 
his  remote  ancestors,  through  either  a  male  or  female,  was  not 
a  Sawyer,  a  Fry,  or  a  Jewett,  and  if  so,  whether  a  descendant 
of  one  of  the  proscribed  individuals.  But  formidable  as  this 
objection  is,  it  does  not  form  the  ground  upon  which  we 
decide.  The  court  are  of  opinion,  that  this  part  of  the  will  is 
inoperative  and  void,  and  cannot  be  carried  into  effect ;  be* 
cause  it  is  repugnant  to  the  nature  of  the  grant ;  in  violation 
of  the  fundamental  principles  of  equality,  upon  which  the 
rights  and  privileges,  as  well  as  the  duties  and  burdens,  of 
citizens  of  towns  are  regulated ;  contrary  to  good  morals  and 
public  policy. 

Equality  in  burdens  and  in  privileges  is  the  great  regulating 
principle  of  these  bodies,  without  which  they  run  into  infinite 
confusion,  and  tend  to  the  grossest  injustice.  Should  any 
question  arise  in  regard  to  the  title  to  this  property,  suite 
must  be  prosecuted  or  defended  by  the  town ;  the  expenses 
would  be  a  charge  upon  the  treasury  of  the  town,  and  so  upon 
the  tax-paying  inhabitants,  including  those  who  are  excluded 
from  all  benefit  in  the  property.  Should  a  person  in  early  life 
marry  a  wife,  a  descendant  of  one  of  the  excluded  persons, 
and  have  children,  then  lose  his  wife,  marry  another  and  have 
other  children,  the  children  of  the  same  family,  in  going  to 
school,  must  separate  at  the  dividing  point,  one  set  being 
allowed  to  go  to  the  privileged  high  school,  whilst  the  others 
must  be  content  to  go  to  the  inferior  common  school  The 
effect  would  be  to  impose  unequal  duties,  and  to  grant  unequal 
privileges,  to  those  who  stand,  in  the  eye  of  the  law,  on  a  foot- 
ing of  entire  equality.  Were  the  only  alternative,  between 
holding  that  this  part  of  the  will  must  be  carried  into  effect, 
or  declared  wholly  void,  we  should  be  strongly  inclined  to 
hold  it  void.  But  we  think  the  case  does  not  present  that 
alternative.  It  is  a  valid  grant  to  the  town,  for  a  purpose 
within  the  scope  of  their  authority.  The  object  of  the  testa* 
tor  was  to  establish  a  public  school,  ultimately  for  all  the 
town.  But  for  a  term  of  one  hundred  years,  the  children  of 
certain  inhabitants  an  excluded.     What  the  motive  of  the 
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testator  waa  does  not  appear ;  and  perhaps  it  would  not  be 
profitable  to  inquire.  But  this  intent,  whatever  it  is  founded 
on,  was  secondary  to  the  main  purpose  of  establishing  a  pub* 
lie  school,  strictly  and  properly  a  town  school  Then  the 
restriction,  being  repugnant  to  the  nature  of  the  grant,  and 
contrary  to  law  and  public  policy,  is  itself  inoperative  and 
Tend,  and  leaves  the  grant  to  the  town  as  a  grant  for  all  the 
inhabitants,  as  if  no  such  exclusion  had  been  inserted. 

Writ  of  mandamus  granted. 


Andrew  H.  Green  vs.  Samuel  Putnam. 

A  rote  of  the  proprietors  of  Worcester,  in  1733,  recorded  in  their  book  of  records, 
bvt  not  in  the  registry  of  deeds,  "  that  one  hundred  acres  of  the  poorest  land 
on  Millstone  hill  be  left  common  for  the  use  of  the  town  for  building  stones," 
constituted,  even  as  against  grantees  under  subsequent  conveyances  duly  recorded 
in  the  registry,  a  grant  of  the  quarry  to  the  town,  not  for  their  use  in  a  corporate 
capacity,  but  for  the  use  and  benefit  of  those  only  who  were  or  might  become 
inhabitants  thereof,  for  all  purposes  for  which  such  materials,  in  the  progress  of 
time  and  the  arts,  might  be  made  useful. 

This  was  an  action  of  trespass  quare  clausum  fregtt}  foi 
quarrying  and  carrying  away  stone  from  a  part  of  the  Mill- 
stone hill,  so  called,  in  Worcester ;  and  was  submitted  to  the 
court  upon  the  following  facts :  — 

The  plaintiff,  at  the  time  of  the  alleged  trespasses,  was, 
and  from  the  20th  of  May,  1848,  had  been,  the  owner  in 
fee-simple  of  the  premises  in  question,  deriving  his  title  there- 
to, through  sundry  mesne  conveyances,  duly  recorded,  from 
the  proprietors  of  the  town  of  Worcester,  the  original  grantees 
from  the  province,  the  first  of  which  conveyances  was  made 
subsequent  to  an  entry  in  the  proprietors9  book  of  records, 
in  the  year  1733,  in  the  following  words :  "  Voted,  that  one 
hundred  acres  of  the  poorest  land  on  Millstone  hill  be  left 
common  for  the  use  of  the  town  for  building  stones."  This 
vote  was  never  recorded  in  the  registry  of  deeds.  The  pre- 
arises  described  in  the  writ  are  a  part  of  the  land  referred 
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to  in  the  vote,  and  of  the  premises  in  controversy  in  the  case 
of  Worcester  v.  Green,  2  Pick.  425.  The  town  or  city  of 
Worcester  has  not,  in  its  corporate  capacity,  made  any  regu- 
lation, or  taken  any  action  in  relation  to  the  premises,  or 
made  any  entry  thereon,  or  taken  any  stone  or  other  thing 
therefrom,  or  authorized  or  permitted  any  person  to  do  so. 

The  defendant,  at  the  time  of  the  alleged  acts  of  trespass, 
was  an  inhabitant  of  Worcester,  and  an  owner  of  land  therein, 
on  which  a  house  was  standing,  adjoining  the  premises  de- 
scribed in  the  writ,  and  within  a  few  rods  of  that  part  thereof 
from  which  the  defendant  had  taken  stone.  The  defendant 
was  also  at  the  same  time  the  owner  of  ten  or  more  acres  of 
the  one  hundred  mentioned  in  said  vote,  upon  or  in  which 
there  was  a  ledge  of  stone  of  the  same  character  as  that  in  the 
plaintiff's  close,  to  which  the  defendant  had  convenient  access, 
over  his  own  land,  from  the  public  road ;  but  which  had  never 
been  prepared  for  quarrying  and  had  never  been  wrought. 

The  defendant,  between  the  20th  of  May,  1848,  and  the 
commencement  of  this  action,  took  and  carried  away  stone 
from  the  premises  in  question  for  the  purposes  of  building 
houses,  and  making  curb  stones,  and  posts  to  tie  horses  to,  on 
his  own  land ;  and  also  took  and  carried  away  stone  for  the 
purpose  of  selling  it  to  other  persons,  inhabitants  of  Worces- 
ter and  of  other  towns  in  the  commonwealth,  to  be  used  within 
and  without  the  limits  of  Worcester  in  similar  ways,  and 
also  in  making  bridges,  arches,  culverts,  and  drains,  monu- 
ments and  posts  in  cemeteries,  and  for  other  ornamental  pur- 
poses. And  the  defendant,  during  the  same  period,  by  him- 
self and  his  servants,  hewed,  hammered,  and  wrought  on  the 
premises  divers  quantities  of  stone  taken  out  of  said  quarry; 
and  also  carried  on,  on  the  premises,  with  his  wagons,  oxen, 
and  horses,  the  getting  out  and  sale  of  stone,  as  a  trade  and 
business,  for  his  own  use  and  benefit. 

Stone  has  been  taken  from  the  premises  by  different  inha- 
bitants of  Worcester,  for  more  than  fifty  years  last  past,  and 
the  usual  mode  of  quarrying  and  preparing  and  taking  away 
the  stone  has  been,  for  any  person,  who  chose  to  engage  in 
the  business  of  getting  out  stone,  to  clear  away  the  wood. 
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brash  and  soil,  which  were  on  the  ground  above  the  rocks, 
where  he  thought  proper,  and  then  to  quarry  and  furnish  the 
stone  to  such  other  inhabitants  of  Worcester,  as  wanted  it 
And  the  persons  who  have  so  prepared  such  places  have,  at 
various  times,  extending  back  at  least  forty  years,  claimed  an 
interest  in  such  places,  and  have  sold  out  their  claims  to  other 
persons,  who  carried  on  the  same  business  at  the  places  so 
purchased*  For  the  purpose  of  quarrying  the  stone  advan- 
tageously, it  is  necessary  so  to  remove  the  wood,  brush,  and 
soil  with  which  it  is  covered.  For  more  than  twenty  years 
before  the  date  of  the  writ,  those  who  have  carried  on  the 
business  of  quarrying  stone,  as  aforesaid,  have  been  in  the 
practice  of  cutting  and  dressing  the  stone  so  quarried  by  them 
on  the  premises,  either  on  the  ledge  from  which  they  were 
taken,  or  near  the  same. 

The  parties  agreed  that  if  the  court  should  be  of  opinion, 
that  any  of  the  acts  of  the  defendant  were  trespasses,  the 
damages  therefor  should  be  assessed  by  an  assessor,  to  be 
appointed  by  the  court 

D.  Foster,  (with  whom  was  P.  C.  Bacon,)  for  the  plaintiff! 
The  defendant  must  rely  for  justification  upon  the  vote,  since 
his  acts  are  not,  and  cannot  be,  authorized  either  by  prescrip- 
tion or  custom*  GatewarcPs  case,  6  Co.  60 ;  Blewett  v.  2Vc- 
gonning,  3  Ad  &  EL  564;  Sefoy  v.  Robinson,  2  T.  R.  758; 
Grimstead  v.  Marlowe,  4  T.  R.  718 ;  Perley  v.  Langley,  7  N. 
H.  233.  The  vote  was  a  mere  license,  revocable  in  its  nature, 
and  revoked  by  the  subsequent  grant  under  which  the  plaintiff 
derives  his  title.  If  it  were  a  grant,  not  being  recorded,  it 
must  yield  to  a  subsequent  recorded  conveyance.  It  was  a 
grant  to  the  then  existing  inhabitants,  as  individuals,  of  a  life 
estate,  which  perished  with  them.  Thomas  v.  Marshfield,  10 
Pick.  364 ;  Jackson  v.  UartweU,  8  Johns.  422.  This  vote  can- 
not operate  as  a  dedication  to  public  uses.  Pearsall  v.  Post, 
20  Wend.  Ill ;  Coolidge  v.  Learned,  8  Pick.  504.  If  there  is 
any  grant  now  existing,  it  is  vested  in  the  town  in  its  corpo- 
rate capacity  and  for  corporate  purposes  only;  Denton  v.  Jack- 
son, 2  Johns.  Ch.  320 ;  Baker  v.  Fales,  16  Mass.  488 ;  Second 
Congregational  Society  in  K  Bridgewater  v.  Waring,  24  Pick 
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304 ;  or  certainly  not  to  be  exercised  without  license  from  the 
town. 

If  the  defendant,  in  his  individual  capacity,  has  any  right 
under  this  vote  to  take  stone  from  the  close  in  question,  it  is 
limited  to  building  stone  for  his  own  use ;  3  Cruise  Dig.  71 ; 
Manchester  v.  Vale,  1  SauncL  27;  Wilson  v.  WUles,  7  East, 
121, 124;  or  at  most,  it  is  limited  to  sales  to  inhabitants  for 
use  within  the  town  for  building  stone.  "  Building  stones  " 
do  not  include  curb  stones,  or  stone  posts,  or  stones  for  bridges, 
arches,  culverts  and  drains,  monuments  in  cemeteries,  or  for 
ornamental  purposes.  The  hewing  and  hammering  of  stone 
on  the  premises,  and  the  getting  out  of  stone  as  a  trade  and 
business,  are  trespasses. 

K  Washburn  and  R.  Newton,  for  the  defendant. 

The  opinion  was  delivered  at  the  October  term  1852. 

Bigelow,  J.  The  effect  of  the  vote  of  the  proprietors  of 
the  town  of  Worcester,  passed  in  the  year  1733,  that "  one 
hundred  acres  of  the  poorest  land  on  Millstone  hill  be  left 
common  for  the  use  of  the  town  for  building  stones,99  has 
already  been  partially  considered  by  this  court  in  the  case 
referred  to  in  the  agreed  statement  of  facts.  Worcester  v. 
Oreen}  2  Pick.  425.  It  was  there  held,  that  the  land  itself  did 
not  pass  by  the  vote  to  the  town ;  but  that  the  fee  remained 
in  the  proprietors  and  was  conveyed  by  a  subsequent  grant 
from  them  to  one  Hayward,  from  whom  the  plaintiff  in  this 
action,  by  mesne  conveyances,  derives  his  title.  The  object 
of  the  present  suit  is  to  ascertain  and  define  the  precise  nature 
and  extent  of  the  grant  under  the  vote,  and  thus  to  determine 
the  relative  rights  of  the  owners  of  the  fee,  and  of  the  town 
and  its  inhabitants,  in  the  premises  in  question. 

It  is  urged,  on  the  part  of  the  plaintiff,  that  the  vote  of  the 
proprietors  was  a  mere  license,  revocable  in  its  nature,  and 
that  it  was  in  fact  revoked  by  the  subsequent  grant,  or  that, 
if  it  was  a  grant,  yet,  not  having  been  put  on  record  in  the 
registry  of  deeds,  it  must  yield  to  the  recorded  conveyance 
afterwards  made  to  Hayward.  But  it  is  quite  too  late,  at 
the  present  day,  to  impeach  the  validity  of  this  grant  on  such 
grounds.    It  has  long  been  the  settled  law  of  this  common* 
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wealthy  that  proprietors  in  common  had  authority  in  early 
times  to  alienate  their  lands  by  vote,  which,  if  duly  recorded 
on  the  books  of  the  proprietary,  passed  the  title  and  consti- 
tuted competent  evidence  of  the  transfer.  4  Dane  Ab.  77, 
121 ;  Adams  v.  Frothingham,  3  Mass.  352 ;  Codman  v.  Winslow* 
10  Mass.  146;  Springfield  v.  Miller,  12  Mass.  415;  Baker  v. 
Fales,  16  Mass.  497. 

In  the  early  period  of  our  colonial  history,  large  tracts  of 
land  lying  in  a  body  of  several  miles  in  extent,  in  various  parts 
of  the  province,  were  from  time  to  time  granted  by  the  pro- 
vincial government  to  individuals,  constituting  a  proprietary, 
who  organized  themselves  under  the  colonial  laws,  kept  re- 
cords of  their  proceedings,  managed  and  divided  their  pro- 
perty, and  disposed  of  it  by  votes  of  a  majority  duly  recorded 
on  their  books  of  record.  Anc  Chart  402,  686.  These  books 
thus  became  the  great  sources  of  title,  to  which  reference  was 
had  as  being  the  highest  and  best  evidence  of  it ;  and  from 
votes,  recorded  only  on  such  books  of  the  proprietors,  a  large 
number  of  titles  throughout  the  commonwealth  is  derived. 
Lands  thus  granted  by  vote  were  held  in  severalty  by  many 
persons,  within  the  limits  of  the  several  proprietaries,  long 
before  any  other  place  or  mode  of  recording  conveyances  of 
real  property  than  on  such  proprietors'  books,  was  in  existence. 
Such  was  the  case  in  the  proprietary,  which  comprehended 
within  itB  limits  the  territory  of  the  present  city  of  Worcester. 
Under  the  original  grant  to  Gookin  and  others,  many  tracts 
of  land  had  been  granted  by  votes  of  the  proprietors  to  actual 
settlers  and  others,  (long  prior  to  the  establishment  of  the 
county  of  Worcester  by  the  colonial  legislature  in  1731,)  under 
which  titles  ever  since  have  been  and  now  are  held.  There 
can  be  no  doubt,  therefore,  that  this  vote  did  operate  as  a 
grant  of  a  qualified  right  to  the  premises  in  question,  which 
was  valid  and  effectual  as  against  a  subsequent  purchaser, 
and  subject  to  which  the  owner  of  the  fee  originally  took  his 
title  from  the  proprietors. 

Li  considering  the  nature  and  extent  of  the  right  thus 
granted,  and  the  proper  construction  to  be  given  to  the  vote 
by  which  it  was  created,  it  is  to  be  borne  in  mind,  that  t/ie 
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great  object  is  to  ascertain,  if  possible,  the  intent  of  the  grant* 
ore,  and  to  cany  that  intention  into  effect,  so  far  as  it  can 
be  done  consistently  with  the  roles  of  law.  To  do  this,  it  is 
necessary  to  take  into  view  the  subject  matter  of  the  grant, 
the  time  and  circumstances  under  which  it  was  made,  and  to 
interpret  in  a  liberal  spirit  the  brief  and  inartificial  language 
in  which,  like  all  similar  grants,  it  is  expressed.  The  vote 
was  passed  at  an  early  period  after  the  first  permanent  settle- 
ment was  made  under  the  proprietary  grant.  The  interest  of 
the  proprietors,  at  that  time,  would  naturally  prompt  them  to 
hold  out  such  facilities  and  advantages,  as  might  induce  per- 
sons to  take  up  lands  and  become  actual  settlers  on  their  ter- 
ritory. The  premises  in  question,  if  we  may  judge  from  the 
terms  of  the  vote,  were  esteemed  of  less  value  for  agricultural 
purposes  than  other  portions  of  their  possessions.  They  con- 
tained a  quarry  of  stone  readily  accessible  and  of  a  kind  suit- 
able for  building  material  The  appropriation  of  it  to  the  use 
of  those,  who  might  have  occasion  to  erect  houses  or  other 
structures  in  the  town,  was  alike  conducive  to  the  interests  of 
the  proprietors,  and  of  those  who  might  desire  to  purchase  their 
lands,  and  become  settlers  on  the  territory.  The  object  of  the 
former  was  to  dispose  of  their  land  to  actual  settlers ;  while 
the  latter,  among  their  first  necessities,  in  a  new  and  compara- 
tively wild  region,  would  require  suitable  materials  for  the 
erection  of  dwellings  and  other  structures.  In  this  view,  we 
think  it  was  manifestly  the  intent  of  the  grantors  to  give  to 
the  inhabitants  of  the  town,  and  to  those  who,  from  time  to 
time,  should  become  such  by  purchasing  their  lands  and  set- 
tling on  them,  the  free  use  of  the  premises  in  question  as  a 
quarry  from  which  they  might  supply  themselves  with  stones 
for  building.  That  it  was  not  intended  as  a  grant  to  the 
town,  in  its  corporate  capacity,  to  be  used  for  corporate  pur- 
poses only,  we  think  is  clear  from  several  considerations.  In 
the  first  place,  the  extent  of  the  grant,  being  a  right  to  take 
stone  in  one  hundred  acres,  was  altogether  disproportionate  to 
the  limited  wants  of  the  town,  either  present  or  prospective, 
for  public  buildings  only.  Then,  the  use  of  the  words  in  the 
vote  u  left  common,"  indicate  an  intent  to  confer  the  enjoy* 
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ment  of  the  right  on  the  inhabitants  in  their  individual  capa- 
cities, and  not  merely  on  the  town  in  its  corporate  right  Bat 
perhaps  the  most  weighty  consideration  is  the  apparent  want 
of  motive  on  the  part  of  the  proprietors,  in  making  so  exten- 
sive a  grant  to  the  town  for  its  own  use  only,  and  the  very 
strong  inducement  which  they  have  in  giving  it  for  the  use 
of  all  the  inhabitants.  It  is  equally  clear,  that  it  was  not 
intended  to  confer  the  right  on  those  only  who  were  inhabit- 
ants of  the  town  at  the  time  of  the  grant,  for  it  could  not  in 
such  case  enure  to  the  benefit  of  their  successors,  nor  to  the 
use  of  those  who  might,  from  time  to  time,  become  inhabit- 
ants with  them.  Such  a  construction  would  defeat  the  main 
purposes  of  the  grant  It  would  seem  to  follow,  as  a  neces- 
sary consequence,  that  the  intent  of  the  grantors  was  to  give 
this  right  to  be  used  and  enjoyed  by  all  those  who  were  at 
the  time  of  the  grant,  or  who  at  any  time  afterwards  should 
become  inhabitants  of  the  town  of  Worcester.  Nor  can  we 
see  any  difficulty  in  carrying  out  this  intention  consistently 
with  the  rules  of  law.  It  was  competent  for  the  proprietors, 
being  the  owners  of  the  entire  fee,  to  separate  the  quarry  of 
stone  from  the  surface  of  the  earth,  and  make  distinct  posses- 
sions and  different  inheritances  of  the  soil  and  its  products 
and  of  the  stone  which  underlaid  them,  and  when  so  sepa- 
rated, the  quarry  retained  all  the  qualities  of  real  estate,  so  as 
to  be  held  and  transmitted  in  like  manner.  Bainbridge  on 
Mines,  4 ;  Co.  Lit  6  a ;  Comyn  v.  Kyneto,  Cro.  Jac  150 ; 
Barnes  v.  Mawson,  1  M.  &  S.  77 ;  Adam  v.  Briggs  Iron  Co. 
7  Cush.  361,  367. 

The  words  of  the  grant  are, "  to  be  left  common  for  the 
use  of  the  town."  Applying  to  this  language  the  liberal  and 
benignant  rules  of  interpretation  which  have  always  been 
adopted  in  construing  ancient  grants  of  this  kind ;  Baker  v. 
FaleSy  16  Mass.  497;  it  is  equivalent  to  a  grant  to  the  town 
in  its  corporate  capacity,  to  be  held  in  trust  for  the  use  and 
benefit  of  its  inhabitants,  or  to  use  more  nearly  the  words  of 
the  vote,  it  is  granted  to  the  town  to  be  left  common  for  the 
use  of  the  inhabitants.  The  town  was  capable  of  taking  the 
grant  and  of  being  seised  to  such  a  use.     1  Cruise,  (Greerl 
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ecL)  291,  370 ;  2  Kent  Com.  (6th  ed.)  278,  279.  Commons, 
training  fields,  and  burial  grounds,  are  familiar  instances  of 
real  property  held  in  like  manner,  the  legal  estate  being  vested 
in  the  town,  and  the  use  and  enjoyment  of  the  premises  being 
in  the  inhabitants.  The  intent  of  the  grantors  could  be  car- 
ried into  effect  in  no  other  way.  The  use  could  not  be  exe- 
cuted in  the  inhabitants  of  the  town  as  individuals,  because, 
being  constantly  changing  and  fluctuating,  they  could  not 
take  and  hold  the  legal  estate  in  succession ;  but  the  town  in 
its  corporate  capacity  could  take  the  grant  and  hold  it  in 
trust,  the  beneficial  use  being  in  those  who,  from  time  to  time, 
should  become  inhabitants  of  the  town. 

Such  being  the  proper  construction  of  the  grant,  it  only 
remains  for  us  to  define  the  extent  of  the  right  conferred  by 
the  use  of  the  term  "  for  building."  Adopting  the  liberal  inter- 
pretation already  applied  to  the  terms  of  the  grant,  it  would 
seem  to  include  the  right  to  get  stone  for  the  use  of  the  inha- 
bitants, not  merely  for  buildings,  in  the  narrow  and  restricted 
sense  of  that  word,  but  for  all  those  structures  and  purposes, 
for  which  such  material,  in  the  progress  of  time  and  the  arts, 
may  be  made  useful.  In  this  sense,  it  would  not  be  a  viola- 
tion of  the  right,  to  appropriate  the  stone  to  the  building  of 
fences,  bridges,  arches,  culverts,  drains,  curb-stones,  monu- 
ments in  cemeteries,  and  to  the  various  ornamental  uses  to 
which  it  is  usually  applied.  Livingston  v.  Tenbroeck,  16 
Johns.  14. 

The  only  limitation,  as  to  the  persons  by  whom  the  right 
is  to  be  enjoyed,  is  that  the  stone  shall  be  for  the  use  of  the 
inhabitants  of  Worcester.  Therefore,  whether  it  is  quarried 
and  prepared  by  the  inhabitants  themselves  for  their  own  use, 
or  by  persons,  who,  like  the  defendant,  make  it  their  business 
to  procure  it  and  get  it  ready  for  the  use  of  others,  it  is  equally 
within  the  terms  of  the  grant,  so  long  as  the  stone  is  applied 
to  the  use  of  the  inhabitants  of  the  town.  The  erection  of 
public  buildings  by  the  town  in  its  corporate  capacity,  or  of 
houses  and  stores  by  persons  not  resident  in  Worcester,  to  bt 
occupied  and  improved  by  the  inhabitants,  would  be  for  the 
use  of  the  inhabitants,  and  so  within  the  fair  intent  of  the 
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grant.  It  follows,  that  the  use  of  stone  for  building  purposes, 
without  the  limits  of  Worcester  by  inhabitants  of  other  towns, 
is  clearly  a  violation  of  the  right ;  and  so  far  as  the  defendant 
has  procured  stone  for  such  purposes,  he  is  liable  in  this 
action. 

It  may  be  proper  to  add,  that  the  grant  of  the  right  to  the 
stone  carries  with  it,  as  a  necessary  incident,  the  right  to  enter 
and  work  the  quarry,  and  to  do  all  that  is  necessary  and  usual 
for  the  full  enjoyment  of  the  right,  such  as  hewing  the  stone 
and  preparing  it  for  use.  Bainb.  on  Mines,  49 ;  Cardigan  v. 
Armitage,  2  B.  &  C.  197. 

Unless  the  parties  can  agree  upon  the  judgment  to  be  ren- 
dered, the  case  is  to  be  sent  to  an  assessor,  to  estimate  the 
plaintiff's  damages,  if  any,  upon  the  principles  herein  stated. 


Sylvester  S.  Larned  vs.  Francis  Claris. 

A  mortgagee  recovered  a  conditional  judgment,  and  on  habere  facia*  received  seisin 
and  possession  of  the  mortgaged  premises,  bat  did  not  tarn  the  mortgagor  oat, 
he  agreeing  to  quit  the  premises  peaceably,  whenever  the  mortgagee  should  lease 
them :  It  was  held,  that  a  third  person,  receiving  a  written  lease  of  the  premises 
from  the  mortgagee,  could  not,  on  the  mortgagor's  refusing  to  quit  the  premises, 
maintain  against  him  the  process  provided  by  Rev.  Sts.  c.  104. 

This  was  a  proceeding  under  the  Rev.  Sts.  c.  104,  com- 
menced on  the  3d  of  July,  1848. 

At  the  trial  in  the  court  of  common  pleas,  before  Mellen,  J., 
the  following  facts  were  in  evidence :  The  defendant  mort- 
gaged the  premises  to  Asa  Cutler,  himself  remaining  in  pos- 
session. At  the  March  term  of  the  court  of  common  pleas, 
18 18,  Cutler  recovered  judgment  for  possession  of  the  mort- 
gaged premises  for  condition  broken,  upon  which  a  writ  of 
habere  facias  issued  and  was  delivered  to  an  officer.  The 
officer  on  the  29th  of  May,  went  with  Cutler  to  the  premises, 
where  the  defendant  still  was,  and,  in  the  defendant's  pre* 
Bence,  gave  Cutler  seizin  and  possession  thereof!  The  defend 
3# 
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ant  offered  to  hire  the  premises  of  Cutler  for  one  year  at  a 
rent  of  $100,  and  said  that  if  any  one  would  give  that  rent, 
be  would  quit  peaceably  at  any  time.  Cutler  told  the  defend- 
ant that  he  would  see  him  again;  and  did  not  order  him  off 
the  premises,  or  say  any  thing  to  him  about  removing  imme- 
diately. Cutler  afterwards,  on  the  same  day,  let  the  premises 
to  the  plaintiff.  The  defendant,  on  meeting  Cutler  again, 
claimed  some  promise  of  him,  and  thought  he  had  been  hasty 
in  letting.  Cutler  told  him  that  he  had  let  the  premises  to 
the  plaintiff,  and  that  if  he  wished  to  stay  there  he  must 
make  arrangements  with  the  plaintifil  On  the  first  of  June, 
Cutler  gave  the  plaintiff  a  written  lease  of  the  premises  for 
ten  months  for  a  rent  of  $100 ;  and  on  the  same  day  the 
plaintiff  went  to  the  premises,  and  told  the  defendant  that  he 
wished  him  to  move  out  The  defendant  said  that  he  should 
not  go.  The  plaintiff  again  asked  him  to  go,  and  he  said 
he  should  not  go  till  he  got  ready.  Upon  this  evidence  the 
plaintiff  rested  his  case  And  the  defendant  then  moved  for 
a  nonsuit. 

But  the  presiding  judge  ruled,  that  if  Cutler,  on  the  29th  of 
May,  1848,  took  possession  of  the  premises,  and  the  defendant 
then  agreed  with  him  to  quit  the  premises  peaceably,  when- 
ever he  should  let  the  same  for  $100,  and  Cutler  in  writing 
leased  the  premises  accordingly  to  the  plaintiff  on  the  1st  of 
June,  1848 ;  and  if  the  defendant,  early  in  June,  had  notice 
from  the  lessor  and  lessee  of  such  letting,  and  was  requested 
by  the  plaintiff  to  leave  the  premises,  and  refused  so  to  do; 
and  if  the  defendant  had  reasonable  time,  after  such  notice 
and  request,  and  before  the  commencement  of  this  action  to 
remove  from  the  premises ;  this  action  could  be  maintained 
The  defendant  then  submitted  to  a  verdict  for  the  plaintiff, 
and  alleged  exceptions  to  the  ruling  of  the  judge. 

This  case  was  arjjued  at  the  October  term,  1850,  by  E.  Ful- 
ler',  for  the  defendant,  and  F.H.  Dewey  and  C.  D.  Bowman,  for 
the  plaintiff. 

Shaw,  C.  J.  The  court  are  of  Opinion,  that  the  process, 
given  by  Rev.  Sts.  c.  104,  will  not  lie  in  the  present  case. 

The  evidence  is  reported,  and  it  certainly  falls  far  short  of 
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proving  a  forcible  detainer.  Saunders  v.  Robinson,  5  Met 
343;  Kingsley  v.  Ames,  2  Met  49. 

Then  the  question  is,  whether  the  process  can  be  main- 
tained on  the  other  branch  of  the  statute,  designed  to  afford 
remedies  as  between  landlord  and  tenant  Rev.  Sts.  c.  104, 
$  2.  The  words  are,  "  and  also  when  the  lessee  of  any  lands 
or  tenements,  or  any  person  holding  under  such  lessee,  shall 
hold  possession  of  the  demised  premises,  without  right,  after 
the  determination  of  the  lease,  either  by  its  own  limitation,  of 
by  a  notice  to  quit,''  then  the  person  entitled  to  the  premises 
may  be  restored  to  possession. 

Upon  the  evidence  reported,  we  can  see  no  ground  to  hold 
that  the  defendant  ever  held  or  claimed  to  bold,  as  a  tenant 
of  Cutler,  or  under  any  lease  or  demise  whatever.  Cutler 
obtained  a  judgment  against  Clarke,  and  on  habere  facias 
received  seizin  and  possession.  The  defendant  had  no  longer 
any  right  of  possession.  Cutler  had  the  right  and  the  actual 
possession.  During  some  negotiation  for  a  lease,  the  defend- 
ant was  not  turned  out  as  he  might  have  been ;  but  his  pos- 
session was  merely  permissive  and  temporary,  as  under  a 
license,  and  not  under  any  demise.  Whatever  was  the  right 
of  the  defendant,  as  mortgagor,  before  this  judgment  and  exe- 
cution, it  was  thereby  put  an  end  to. 

But  whilst  the  parties  stood  in  the  relation  of  mortgagor 
and  mortgagee,  and  before  judgment  and  execution,  we  think 
the  defendant  was  not  lessee,  within  the  meaning  of  this  sta- 
tute. A  mortgagor  in  possession  is  sometimes,  in  a  loose 
sense,  said  to  be  tenant  at  will  to  the  mortgagee.  But  he  is 
not  liable  to  rent,  or  to  account  for  rents  and  profits ;  these  he 
holds  to  his  own  use.  He  is  like  a  tenant  at  will,  because  the 
mortgagee  may  enter  upon  the  estate  at  his  will,  if  he  can  do 
so  peaceably,  when  not  restrained  by  covenant  Moss  v.  Gal* 
Utnore,  1  Doug.  265,  269. 

But  were  the  law  otherwise,  in  this  respect,  it  would  not 
alter  the  present  case,  because  the  defendant  is  not  in  as  a 
lessee,  whose  term  has  expired,  and  clearly  is  not  within  tht 
statute.  New  trial  ordeied 
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Zebina  Gleason  vs.  Elijah  Gleason. 

The  owner  of  land,  who  has  leased  it  by  parol  for  a  year,  in  consideration  of  the 
leasee's  taking  care  of  certain  trees  thereon,  cannot,  on  the  lessee's  neglecting  to 
take  care  of  the  trees,  maintain  an  action  against  him  on  Rev.  Sts.  c.  104,  with* 
oat  a  previous  notice  to  quit  according  to  Rev.  Sts.  c  60,  f  26. 

This  was  a  proceeding  under  the  Rev.  Sts.  c.  104,  com* 
menced  on  the  24th  of  June,  1850 ;  and  was  submitted  to  this 
court  upon  the  following  statement  of  facts :  The  defendant 
entered  on  the  premises  described  in  the  writ,  on  the  1st  of 
April,  1850,  under  a  parol  agreement  with  the  plaintiff,  that 
he  should  hold  them  for  one  year,  in  consideration  of  his 
taking  care  of  certain  young  trees  on  the  premises.  The 
defendant  did  not  take  proper  care  of  the  trees,  and  on  the 
22d  of  June,  1850,  the  plaintiff  entered  upon  the  premises,  for 
the  purpose  of  terminating  the  lease  and  taking  possession  of 
the  premises ;  and  placing  his  hand  gently  on  the  defendant's 
shoulder,  ordered  him  to  quit  the  premises  forthwith  with  his 
family  and  property,  which  the  defendant  refused  to  do.  If 
the  plaintiff  on  the  foregoing  facts  can  maintain  this  action, 
judgment  is  to  be  entered  accordingly ;  if  not,  judgment  is  to 
be  rendered  for  the  defendant 

This  case  was  argued  at  the  October  term,  1850,  by  L.  H, 
Boutell,  for  the  plaintiff,  and  F.  i£  Dewey,  for  the  defendant 

Shaw,  C.  J.  This  case  is  conclusively  settled  by  the  opi- 
nion of  the  court  in  Howard  v.  Merriamy  5  Cush.  563.  The 
defendant  entered  upon  the  premises,  under  a  parol  agreement . 
for  one  year.  Such  a  demise  by  parol,  by  force  of  the  sta- 
tute, Rev.  Sts.  c.  59,  §  29,  can  give  the  lessee  no  higher  or 
greater  estate  than  a  tenancy  at  will  If  the  agreement  to 
take  care  of  the  trees  was  in  the  nature  of  an  agreement  to 
pay  rent,  and  the  failure  to  perform  the  stipulated  duty  was  a 
neglect  to  pay  rent,  the  plaintiff  had  no  right  of  entry,  till  after 
fourteen  days'  notice  to  quit ;  if  it  was  not  such  a  case,  then 
not  until  after  three  months'  notice.  Rev.  Sts.  c.  60,  §  26. 
Without  one  or  the  other,  the  plaintiff  had  no  right  of  entry, 
and  this  process  will  not  lie  on  that  branch  of  the  statute, 
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which  regulates  the  right*  of  landlords  and  tenants.  And  it 
is  very  clear,  from  the  facts,  that  here  was  no  forcible  detainer 
within  the  meaning  of  the  other  clause  of  the  same  statute, 
Rev.  Sts.  c  104,  §  1 ;  for  until  notice  to  quit,  the  plaintiff  had 
no  right  of  entry.  Judgment  far  the  defendant. 


Loot  Dakin  vs.  Daniel  Allbn. 

A  penon  In  possession  of  an  estate,  under  a  bond  from  the  owner,  conditioned  to 
conrey  the  estate  to  him  on  payment  of  his  note  for  a  certain  sum  with  interest 
semiannually,  is  not,  on  a  failure  to  pay  such  interest,  liable  to  the  landlord  and 
tenant  process  provided  by  Rct.  St*,  c  104,  f  2. 

Shaw,  C.  J.  This  is  said,  in  the  beginning  of  the  statement 
of  facts,  to  be  a  process  of  forcible  entry  and  detainer.  As 
there  is  no  intimation  in  the  whole  case  of  any  forcible  entry, 
or  continuing  to  hold  with  strong  hand  by  the  defendant,  we 
must  conclude  that  this  designation  of  the  process  is  a  mere 
misnomer.  It  is  true,  that  c.  104  of  the  Rev.  Sts.  is  headed, 
"  Of  forcible  entry  and  detainer,"  although  it  embraces  also 
the  subject  of  landlord  and  tenant ;  but  this  process  is  obvi- 
ously founded  on  the  latter  portion  of  that  chapter.  If  the 
case  is  within  the  law,  it  is  immaterial  by  what  name  it  is 
called. 

By  the  facts  and  documents  referred  to,  it  appears,  that  in 
1844,  Allen,  the  defendant,  owned  one  parcel  of  the  estate, 
which  was  under  mortgage  to  Eaton ;  it  was  mutually  agreed 
between  them  and  Otis,  to  whom  also  Allen  was  indebted, 
that  Otis  should  advance  money  sufficient  to  pay  Eaton,  and 
obtain  a  discharge  of  his  mortgage;  that,  thereupon,  Allen 
should  convey  to  Otis,  and  Otis  give  Allen  either  a  defea- 
sance, or  a  bond  for  a  deed.  Subsequently,  by  a  mutual 
agreement,  Davis  took  the  place  of  Otis,  advanced  the  amount 
due  to  him,  took  a  deed  from,  and  executed  an  instrument  to, 
Allen.     The  other  parcel  was  conveyed  by  Eaton  to  Davis, 
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hnt  manifestly  for  the  use  of  Allen,  and  thereupon  Davis  gave 
Allen  a  bond,  stipulating  to  convey  the  whole  to  Allen,  on 
payment  of  his  note  at  five  years,  with  interest  semiannually. 
The  intent  of  the  transaction  seems  to  have  been,  to  vest  the 
legal  title  in  Davis,  as  a  security  for  his  advances,  for  which 
also  he  took  Allen's  note  of  the  same  date,  payable  in  five 
years.  Two  and  a  half  years'  interest  was  paid  on  this  note, 
but  the  half  year's  interest  due  on  the  1st  of  October,  1849, 
remained  unpaid.  Upon  the  strength  of  this  bond  for  a  deed 
or  equitable  title,  Allen  had  built  a  house  on  the  premises. 
After  this  non-payment  of  half  a  year's  interest  on  the  note, 
Davis  conveyed  the  estate  in  fee  to  the  complainant,  and  she 
forthwith  instituted  this  process. 

The  court  are  of  opinion,  that  the  summary  process  provided 
in  Rev.  Sts.  c.  104,  §  2,  cannot  be  maintained,  because  the 
defendant  is  not,  and  has  not  been,  the  lessee  of  the  lands  or 
tenements  described,  nor  does  he  hold  under  such  lessee,  nor 
does  he  hold  them  as  demised  premises,  within  the  meaning 
of  the  statute.  The  case  is  settled  by  the  principles  laid  down 
in  the  recent  case  of  Howard  v.  Merriam,  5  Cush.  564,  583. 
In  that  case,  it  is  true,  the  defendant  had  from  Goodrich,  the 
former  owner,  a  bond  for  a  deed,  or  equitable  title ;  but  it  was 
expressly  agreed  that  the  defendant  held  the  possession  under 
a  parol  agreement,  which  constituted  him  tenant  at  will ;  and 
further,  the  defendant  offered  proof  to  show,  that  it  was  a 
parol  agreement  for  four  years  certain,  which  had  not  expired ; 
but  it  was  rejected  on  the  ground,  that,  by  statute,  a  parol 
lease  for  years  could  give  no  greater  right  than  that  of  a 
tenancy  at  will;  Rev.  Sts.  c.  59,  §  29;  and  it  was  expressly 
upon  the  ground  of  such  tenancy  at  will,  determined  by  a 
conveyance  in  fee  by  the  lessor,  that  the  summary  process  was 
held  in  that  case  to  be  maintainable. 

But  it  is  sometimes  said,  that  one  who  is  in  thus  under  a 
contract  for  a  sale  is  tenant  at  will  to  the  owner.  In  a  cer- 
tain sense  he  is  a  tenant  at  will,  as  a  mortgagor  is  tenant  at 
will  to  the  mortgagee,  because  he  may  enter  upon  him  and 
eject  him,  if  he  can  do  it  peaceably,  or  maintain  a  real  action 
on  his  title,  and  thus  gain  the  possession.    He  is  like  a  raort- 
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gagor  in  relation  to  a  mortgagee,  in  another  respect ;  he  is 
under  no  obligation  to  pay  rent,  unless  upon  an  express  agree- 
ment. See  Lamed  v.  Clarke,  (ante,  29.)  If  it  be  said,  that 
he  was  to  pay  rent  in  the  form  of  interest  on  the  note,  the 
answer  is,  that  he  was  to  pay  a  sum  of  money  semiannually, 
not  for  the  use  of  the  land,  nor  grounded  on  the  estimated 
value  of  such  use,  but  as  forbearance  of  payment  of  a  sum  of 
money,  which  he  had  contracted  to  pay  absolutely,  and  for 
which  he  had  given  his  note.  There  is  no  appearance  of  any 
agreement,  that  the  defendant's  right  of  possession  was  made 
dependent  on  the  payment  of  interest,  though  it  is  highly  pro- 
bable that  this  was  tacitly  understood.  But  the  statute  pro- 
viding for  a  summary  process,  in  case  of  the  holding  over  of  a 
tenant  without  right,  requires  something  more,  and  refers  to 
the  case  of  a  lessee  and  an  actual  demise. 

Judgment  for  the  defendant. 

P.  C.  Bacon  and  D.  Foster,  for  the  plaintiff! 

T.  Mason,  for  the  defendant. 


Moses  Buffum  vs.  Francis  Deane,  Jr. 

When  an  equity  of  redemption  was  attached  and  levied  on  and  sold  on  execution 
and  conveyed  to  the  purchaser,  as  "  all  the  right  in  equity"  which  the  mortgagor 
had  at  the  time  of  the  attachment  "  to  redeem  certain  mortgaged  real  estate  in 
B.,  described  in  certain  mortgage  deeds,"  stating  the  names  of  the  mortgagors  and 
mortgagees,  the  dates  of  the  mortgages,  and  the  books  and  pages  where  they  were 
recorded  in  the  registry :  It  was  held  no  ground  for  impeaching  the  validity  of  the 
levy  and  sale,  that  one  parcel  of  land,  included  in  the  description  of  the  estates 
advertised  and  sold,  and  embraced  in  the  officer's  return  and  deed,  was  not  the 
property  of  the  mortgagor,  at  the  time  of  the  attachment,  nor  of  the  levy ;  or  that 
one  parcel  of  land,  which  did  not  belong  to  the  mortgagor,  and  was  not  included 
in  the  officer's  return,  was  bid  off  with  the  other  parcels,  and  its  price  included  in 
the  sum  bid  for  the  whole  j  or  that  the  mortgage,  subject  to  which  the  equity  of 
redemption  was  sold,  described  the  premises  as  being  two  lots  embraced  io  a  for- 
mer mortgage  referred  to,  without  further  designation,  except  as  to  one  *,;  the 
lots,  whereas  the  former  mortgage  embraced  three  lots,  so  that  it  was  impossible 
to  distinguish  which  of  the  other  two  lots  was  intended ;  or  that  other  judgment 
creditors  of  the  mortgagor  had  agreed  with  the  purchaser,  that  he  might  bid  off 
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the  equity  of  redemption  at  a  sum  sufficient  to  satisfy  all  their  judgments ;  or 
that  the  debt  of  one  of  the  creditors  had  been  paid  before  the  recorery  of  judg- 
ment thereon,  and  thnt  the  purchaser  knew  this ;  or  that  the  date  of  the  mort- 
gage, subject  to  which  the  equity  was  sold,  was  incorrectly  stated  in  the  adrer- 
tiscment  of  sale ;  or  that  certain  machinery  and  tools,  not  included  in  the  mort- 
gage, were  embraced  in  the  sale  and  conveyance  of  the  equity  and  enhanced  the 
price  bidden  and  paid  therefor. 

This  was  a  real  action  to  recover  six  parcels  of  real  estate 
in  Blackstone,  and  was  tried  before  Fletcher,  J.,  who  reported 
the  case  for  the  consideration  of  the  full  court  The  opinion 
exhibits  the  whole  case. 

&  Washburn  and  P.  C  Bacon,  for  the  demandant. 

B.  F.  Thomas,  for  the  tenant 

Mbtcalf,  J.  This  suit  is  brought  to  try  the  validity  of  a 
levy  of  execution  upon  an  equity  of  redemption.  The  facts 
are  these :  Henry  S.  Mansfield,  being  the  owner  of  the  de- 
manded premises,  mortgaged  them  to  Richmond  Bullock,  on 
the  29th  of  June,  1844,  and  on  the  22d  of  May,  1846,  con- 
veyed  the  equity  of  redemption  to  the  demandant ;  the  same 
having  been  previously  attached,  to  wit,  on  the  2d  of  May, 
1846,  by  Mansfield's  creditors.  These  creditors  recovered 
judgments  in  the  suits  in  which  they  made  their  attachments, 
took  out  executions,  and  caused  Mansfield's  equity  of  redemp- 
tion to  be  sold  at  public  auction.  The  tenant  became  the 
purchaser,  received  a  deed,  and  entered  into  possession.  The 
demandant  denies  the  validity  of  the  levy  and  sale. 

Such  being  the  source  of  the  demandant's  claim,  he  has  no 
greater  rights  than  Mansfield  would  have  had,  if  he  had  not 
made  the  conveyance  of  his  equity  to  the  demandant  The 
equity  was  attached,  levied  on  and  sold,  as  Mansfield's ;  and 
the  demandant  has  only  Mansfield's  right  of  redemption,  or 
right  of  action,  against  the  tenant 

On  the  trial,  the  demandant,  for  the  purpose  of  showing  :he 
invalidity  of  the  levy  and  sale,  offered  to  give  evidence  of 
several  matters,  which  the  judge  refused  to  admit  for  that  pur- 
pose. And  we  have  considered  the  rulings,  by  which  that 
evidence  was  excluded,  and  shall  decide  upon  them,  solely 
with  reference  to  the  grounds  on  which  the  evidence  was 
offered,  and  on  which  the  exceptions  to  its  exclusion  have 
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been  argued  by  the  demandant's  counsel ;  namely,  that  the 
matters  offered  in  evidence  were  admissible,  "  as  grounds  for 
impeaching  the  validity  of  the  levy  and  sale."  Whether  they 
were  admissible  on  any  other  ground,  we  have  not  inquired. 

The  demandant  offered,  but  was  not  permitted,  to  show, 
First, u  that  there  were  one  or  more  parcels  of  land  included  in 
the  description  of  the  estates  advertised  by  the  officer,  and 
sold  by  him,  and  embraced  in  the  levy,  as  returned,  and  in  the 
officer's  deed  to  the  tenant,  which,  at  the  time  of  the  attach- 
ment, or  of  said  levy,  were  not  the  property  of  Mansfield: " 
Secondly,  u  that  the  officer  embraced,  in  the  advertisement  of 
the  estates  to  be  sold,  one  parcel  of  land,  which  was  bid  off 
with  the  other  parcels,  and  its  price  formed  part  of  the  sum 
bid  for  the  entire  equity,  which  did  not  belong  to  said  Mans- 
field, and  was  not  embraced  in  the  return  of  the  officer : " 
Thirdly,  "  that  the  mortgage,  subject  to  which  the  debtor's 
equity  of  redemption  was  sold  by  the  officer,  referred,  for  a 
description  of  the  premises,  to  a  former  mortgage,  and  de- 
scribed the  premises  as  being  two  lots  embraced  in  said  former 
mortgage,  without  further  designation,  except  as  to  one  of  the 
lots ;  when  in  fact  there  were  three  lots  embraced  in  said  for- 
mer mortgage,  and  consequently  it  was  impossible  to  distin- 
guish which  of  these  two  lots  was  intended" 

But  the  attachment,  seizure  on  execution,  sale  and  convey- 
ance by  the  officer,  were  of  "  all  the  right  in  equity  which 
Henry  8.  Mansfield  had,  on  the  2d  of  May,  1846,  to  redeem 
certain  mortgaged  real  estate  in  Blackstone  and  Uxbridge, 
described  in  certain  mortgage  deeds,"  stating  the  names  of  the 
mortgagors  and  mortgagees,  the  dates  of  the  mortgages,  and 
the  books  and  pages  where  they  were  recorded  in  the  registry* 
It  must  be  held,  therefore,  that  the  purchaser  at  the  officer's 
sale  (the  tenant)  acquired,  by  his  deed,  all  the  right  in  equity 
which  Mansfield  had  in  the  described  real  estate,  and  no  more. 
If  Mansfield  had  no  right  in  one  of  the.  pieces  of  land,  then  the 
tenant  acquired  none.  But  this  does  not  affect  "  the  validity 
of  the  levy  and  sale."  These  were  effectual  to  convey  what 
Mansfield  did  own.  And  if  the  tenant  bid  more  than  the 
equity  was  worth,  by  reason  of  his  supposing  that  Mansfield'i 
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right  was  greater  than  it  actually  was,  or  that  it  extended  over 
more  land  than  it  actually  did,  the  loss  is  his;  and  as  no 
other  party  is  injured  by  it,  no  other  party  can  object  to  it 
Certainly  Mansfield  could  not ;  and  the  demandant  has  only 
Mansfield's  rights.  In  Pomeroy  v.  Winship^  12  Mass.  522,  it 
was  said  by  the  court  that  "  if  the  price,"  for  which  an  equity 
of  redemption  is  sold  on  execution,  "  should  be  low,  for  want 
of  sufficient  knowledge  of  the  circumstances  attending  the  pro- 
perty, the  creditor  is  injured,  not  the  debtor,  for  he  has  time 
to  redeem;  if  it  should  be  high,  the  purchaser  may  be  injured, 
but  not  the  debtor  or  the  creditor."  We  are,  therefore,  of 
opinion,  that  the  first  two  matters,  which  the  demandant 
offered  to  prove,  would  not,  if  proved,  have  been  "  grounds  for 
impeaching  the  levy  and  sale,"  and  that  evidence  of  them 
was  rightly  excluded. 

We  are  also  of  opinion,  that  the  third  matter,  which  the 
demandant  offered  to  prove,  to  wit,  the  indefiniteness  and  un- 
certainty of  the  description  of  the  tracts  of  land,  in  the  adver- 
tisement of  the  sale,  and  in  the  officer's  deed,  was  not  admis- 
sible in  evidence,  as  a  ground  for  impeaching  the  levy  and 
sale.  The  demandant  did  not  attempt,  at  the  trial,  to  show 
that  the  levy  and  sale  were  invalid  as  to  a  part  of  the  de- 
manded premises,  if  not  as  to  the  whole ;  but  he  contended 
that  they  were  wholly  invalid,  and  he  offered  evidence  for  the 
purpose  of  showing  that  they  were  so,  and  for  no  other  pur- 
pose. And  we  have  already  stated  that  the  admissibility  of 
the  evidence  is  to  be  determined  by  us  solely  with  reference 
to  the  ground  upon  which  it  was  offered.  The  question  now 
is,  not  whether  every  single  rod  or  acre  of  the  demanded  pre- 
mises is  described,  in  the  tenant's  deed  from  the  officer,  with 
sufficient  legal  certainty;  but  whether,  if  it  be  not,  the  levy 
and  sale  are  invalid  as  to  all  the  other  parts  of  the  demanded 
premises.  Clearly  they  are  not.  Such  parts  as  are  described 
with  sufficient  certainty  passed  by  the  deed,  if  the  levy  was 
otherwise  conformable  to  the  law. 

The  advertisement  of  the  sale  of  an  equity  of  redemption  is 
generally  very  indefinite  in  its  description  of  the  mortgaged 
estate.    But  this  does  not  vitiate  the  sale.    As  was  said  by 
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the  court,  in  Pomeroy  v.  Winship,  before  cited,  "the  statute 
requires  only  that  there  be  an  advertisement  before  the  sale, 
without  requiring  any  particulars."  "The  purchaser  will 
require  a  specification  at  the  time  "  of  the  sale,  "  and  the  offi- 
cer is  then  bound  to  make  public  what  he  knows  upon  the 
subject" 

The  fourth  matter,  of  which  the  judge  refused  to  receive 
proo£  was  the  agreement  of*  all  Mansfield's  judgment  credit- 
ors, who  had  attached  his  right  in  equity  to  redeem  the  pre- 
mises now  demanded,  that  Deane,  the  tenant,  might  bid  off 
that  right  in  equity,  at  the  sheriff's  sale  thereof,  at  a  sum 
sufficient  to  satisfy  all  their  judgments,  including  costs  of  levy 
and  interest.  This,  it  is  argued,  was  an  unlawful  agreement, 
which  vitiated  the  levy  and  sale.  But  we  do  not  see  any  ille- 
gality in  this  agreement,  nor  any  legal  injury  to  the  demand- 
ant in  the  performance  of  it  It  is  a  common  thing  for  a  cre- 
ditor, who  expects  to  obtain  of  his  debtor  nothing  beyond  the 
value  of  an  equity  of  redemption,  which  has  been  attached  or 
seized  on  execution,  to  bid  for  that  equity  the  amount  of  his 
judgment  and  costs,  though  he  knows  it  to  be  worth  much 
less.  This,  as  we  have  already  stated,  is  no  legal  injury  to 
the  debtor.  It  is  incident  to  the  ownership  of  an  equity  of 
redemption,  that  it  may  be  bid  off  at  a  price  which  the  owner 
cannot  afford  to  pay  for  the  purpose  of  regaining  it  He  may 
be  thereby  disappointed  in  his  wish  and  hope  to  retain  his 
real  estate,  but  he  is  not  thereby  legally  injured. 

The  fifth  matter  which  the  judge  refused  to  allow  the  de- 
mandant to  give  in  evidence  was,  that  the  debt,  on  which 
one  of  Mansfield's  creditors  recovered  judgment,  was  paid 
before  the  judgment  was  rendered,  and  that  the  tenant  knew 
this  fact  when  he  purchased  Mansfield's  equity  of  redemp- 
tion. And  we  are  of  opinion  that  this  evidence  was  properly 
excluded.  If  it  had  been  admitted,  it  would  not  have  im- 
paired the  tenanf  8  title.  The  judgment,  which  the  demand- 
ant attempted  to  impeach,  was  rendered  in  due  form,  and 
must  stand  until  it  is  duly  reversed  or  otherwise  set  aside. 
An  execution  was  issued  on  that  judgment,  and  was  delivered 
to  an  officer  who  was  bound  to  levy  it     The  tenant  bought 
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the  equity  at  the  officer's  sale,  and  bis  title  cannot  be  affected 
by  the  fact  that  the  judgment  debtor  might  have  made  a  suc- 
cessful defence  against  one,  or  even  all,  of  his  judgment  ere* 
ditors'  claims.  (See  Jordan  v.  Phelps,  3  Cush.  545,  and  cases 
there  cited.)  As  that  fact  is  no  ground  for  impeaching  the 
validity  of  the  levy  and  sale,  the  tenant's  knowledge  of  it  is 
immaterial.  Whether  the  demandant  could  have  defeated 
the  tenant's  title,  by  showing  that  all  or  any  of  the  judgments 
against  Mansfield  were  obtained  without  just  cause,  by  collu- 
sion between  Mansfield  and  his  creditors,  or  any  of  them,  for 
the  purpose  of  injuring  the  demandant,  is  a  question  which  it 
is  unnecessary  now  to  decide. 

All  these  five  matters,  offered  in  evidence  by  the  demand- 
ant, were  rightly  excluded  as  irrelevant  and  immaterial  If 
they  had  been  proved,  they  would  not  have  impeached  the 
tenant's  title. 

Two  other  objections  were  made,  by  the  demandant,  to  the 
tenant's  title  under  the  levy  and  sale. 

1st.  That  in  the  advertisement  of  the  sale,  u  the  mortgage, 
subject  to  which  the  debtor's  right  in  equity  of  redemption 
was  sold,  was  described  as  dated  August  29, 1844,  when  in 
fact  it  bore  date  June  29,  1844."  But  there  was  only  one 
mortgage  from  Mansfield  to  Bullock,  and  that  was  referred 
to,  in  the  advertisement,  as  recorded  in  the  registry  of  deeds, 
book  390,  page  412.  This  reference  was  correct.  The  mort- 
gage is  recorded  in  that  book  and  page.  And  in  the  officer's 
deed  to  the  tenant,  there  is  the  same  reference  to  the  registry, 
and  the  date  of  the  mortgage  is  correctly  stated.  If,  however, 
this  deed  had  followed  the  advertisement  and  misstated  the 
date,  we  are  of  opinion  that  it  would  not  have  affected  the 
tenant's  title.  The  equity  of  redemption  in  the  estate  mort- 
gaged, by  Mansfield  to  Bullock,  by  a  deed  recorded  in  book 
390,  page  412,  would  have  passed  by  the  deed  to  the  tenant, 
notwithstanding  the  erroneous  statement  of  the  date  of  the 
mortgage.  Vase  v.  Bradstreet,  14  Shepl.  156 ;  Worthington  v. 
Hylyer>  4  Mass.  205;  Ptoctor  v.  Poole,  4  Dev.  373,  374.  As 
the  error  in  stating  the  date  of  the  mortgage  would  not  have 
invalidated  a  deed  of  the  equity,  d  fortiori^  the  error  in  the 
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advertisement  does  not  invalidate  the  tenant's  title  under  the 
levy  and  sale. 

2<L  The  demandant  objected  that  sundry  machinery  and 
tools  were  embraced  in  the  sale  and  conveyance  to  the  tenant 
by  the  officer,  whereby  the  price  bidden  and  paid  for  the  right 
in  equity,  beyond  what  it  otherwise  would  have  been,  was 
enhanced,  and  consequently,  the  amount  which  the  demand* 
ant  must  pay,  in  order  to  redeem,  was  increased.  As  no  evi- 
dence was  offered,  and  no  facts  are  stated,  concerning  the 
machinery  and  tools,  we  must  understand  that  they  were  fix- 
tures, and  a  part  of  the  mortgaged  property.  It  was  Mans- 
field's right  to  redeem,  and  nothing  else,  which  the  officer  sold 
or  could  sell.  If  then,  the  machinery  and  tools  were  not 
ocluded  in  Mansfield's  mortgage  of  the  real  estate,  the  tenant 
acquired  no  title  to  them ;  and  if  they  were  the  property  of 
the  demandant,  he  may  maintain  an  action  against  the  officer 
for  selling  them,  or  he  may  take  them  from  the  tenant  by  a 
writ  of  replevin.  For  a  purchaser  acquires  no  title  to  property 
which  he  buyB  at  a  sheriff's  sale,  unless  it  belonged  to  the 
judgment  debtor.  Cooper  v.  Chitty,  1  Bur.  20,  32 ;  Farrant 
v.  Thompson,  5  B.  &  Aid.  826,  and  3  Stark.  R.  130 ;  Shea- 
rick  v.  Buber,  6  Binn*  2.  The  additional  price  bidden  by  the 
tenant,  in  consequence  of  his  supposing  that  the  right  to 
redeem  the  machinery  and  tools  was  to  be  conveyed  to  him, 
(even  if  that  supposition  was  erroneous,)  would  have  been  no 
injury  to  Mansfield,  if  he  had  remained  the  owner  of  the 
equity,  as  we  have  before  shown  in  respect  to  those  parts  of 
the  real  estate  which  the  demandant  offered  to  prove  were  not 
included  in  the  mortgage.  And  the  demandant  stands  on  the 
same  ground  with  Mansfield,  his  grantor. 

Judgment  for  the  tenanL 


Job  Pitts  vs.  Wblcomb  Farnum  &  another. 

I*.,  to  secure  one  debt,  made  a  mortgage  to  B.  of  three  parcels  of  land :  1.  A  tract 
of  land,  situated  in  the  towns  of  M.  and  U.,  on  the  soath* westerly  side  of  the  B 
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river,  containing  by  estimation  one  hundred  and  thirty  acres ;  2.  A  certain  othef 
tract  of  land,  containing  by  estimation  one  fourth  of  an  acre,  situated  in  M.; 
8.  A  certain  other  tract  of  land,  containing  by  estimation  five  acres,  situated  in 
M.  on  the  same  side  of  the  B.  river,  and  on  both  sides  of  the  B.  canal.  P.  had 
formerly  resided  on  the  first  tract,  occupying  the  others  as  parts  of  the  same 
farm.  P.'s  administrators  obtained  a  license  from  the  probate  court  to  sell  the 
whole  of  P.'s  real  estate  for  the  payment  of  his  debts,  and  advertised  the  whole 
for  sale,  described  in  the  notice,  so  far  as  could  apply  to  the  premises  so  mort- 
gaged, as  "  consisting,  first,  of  a  farm  of  about  one  hundred  and  twenty  acres, 
situated  on  the  westerly  side  of  the  B.  river,  partly  in  M.  and  partly  in  U. ;  and 
also  of  a  lot  of  about  four  acres,  known  as  the  Canal  lot,  on  the  same  side  of  the 
river,  and  on  both  sides  of  the  B.  canal ; "  and  in  their  return  to  the  probate 
court  stated,  that  they  had  sold  to  II.  the  estate  first  described  in  the  notice. 
Their  deed  to  H.  purported  to  convey  "  all  the  right,  title,  and  interest  whereof 
P.  died  seised  and  possessed,  of,  in  and  to  a  certain  parcel  of  land  and  estate, 
situated  partly  in  M.  and  partly  in  U.,  and  on  the  south-westerly  side  of  the  B. 
river,  it  being  the  farm  on  which  P.  formerly  lived,  and  which  was  conveyed  to 
B.  by  deed  of  mortgage,"  (of  which  the  date,  and  the  book  and  page  of  the 
record,  were  given,  corresponding  to  the  mortgage  above  mentioned,)  "to  which 
reference  may  be  had  for  a  further  description  of  the  premises."  It  was  held, 
that  the  deed  from  P.'s  administrators  to  H.  conveyed  all  P/s  title  to  the  whole 
estate  mortgaged  by  him  to  B. 

This  was  a  writ  of  entry,  brought  against  Welcome  Far- 
num  and  Francis  Deane,  Jr.,  to  recover  an  undivided  part  of 
two  several  tracts  of  land,  situated  in  Blackstone,  formerly 
Mendon,  in  the  county  of  Worcester,  and  called  in  the  writ 
"the  Dexter  Taft  lot,"  and  "the  Canal  lot"  At  the  trial 
before  Fletcher^  J.,  the  demandant  proved  that  Esek  Pitts 
died  seized  of  said  tracts,  and  that  he  was  one  of  said  Esek's 
children  and  heirs  at  law.  The  tenants  pleaded  the  general 
issue,  and  alleged  title  in  themselves,  claiming  under  Esek 
Pitts,  through  the  following  line  of  title :  — 

On  the  1st  of  August,  1834,  Esek  Pitts  mortgaged  to  Moses 
Buffiim,  to  secure  the  payment  of  $5,000,  in  five  years,  with 
interest  semiannually, "  a  certain  tract  of  land,  [described,]  situ- 
ated in  the  towns  of  Mendon  and  Uxbridge,  in  the  county  of 
Worcester,  containing  by  estimation  one  hundred  and  thirty 
acres,  together  with  the  buildings  thereon  standing,"  on  the 
south-westerly  side  of  the  Blackstone  river,  "  for  a  more  parti- 
cular description  of  said  premises,  reference  is  hereby  made  to 
a  deed  of  Area  Smith  to  Esek  Pitts,  recorded,"  &c :  "Also  a 
certain  other  tract  of  land,  [described,]  with  a  dwelling-house 
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thereon,  containing  by  estimation  one  fourth  of  an  acre/9 
[called  in  the  writ  "  the  Dexter  Taft  lot,"]  "  situated  in  Mill- 
ville,  so  called,  in  Mendon :  Also  a  certain  other  tract  of  land 
with  buildings  thereon,  containing  by  estimation  five  acres," 
"  situated  in  M illville,  so  called,  in  Mendon,  bounded  as  fol- 
lows, to  wit :  Beginning  at  a  black  oak  tree  on  the  southerly 
bank  of  the  Blackstone  river,  thence  easterly  to  the  centre  of 
«iaid  river,  thence  turning  and  running  down  the  centre  of 
said  river  to  land  now  or  formerly  owned  by  Farnum  Gilford, 
thence  southerly  across  the  Blackstone  canal,"  &c,  called  in 
the  writ  "  the  Canal  lot"  This  mortgage  was  recorded  in  the 
registry  of  deeds  for  the  county  of  Worcester,  book  301,  page 
291.  On  the  6th  of  January,  1838,  Buffum  made  to  Charles 
C.  P.  Hastings,  a  conditional  assignment  of  this  mortgage, 
the  substance  of  which  assignment  is  stated  in  the  case  of 
Farnum  v.  Metcalf}  (post,  46.) 

On  the  10th  of  April,  1838,  the  administrators  of  the  estate 
of  Esek  Pitts  presented  a  petition  to  the  probate  court  for  a 
license  to  sell  the  whole  of  his  real  estate  for  the  payment  of 
his  debts  and  charges  of  administration,  on  which  petition  the 
demandant  and  other  heirs  of  Esek  Pitts  assented,  in  writing, 
to  the  sale  as  prayed  for ;  and  the  court  ordered  "  that  the 
petitioners  be  licensed  to  sell  the  whole  of  the  real  estate  of 
said  deceased,  for  the  purpose  of  paying  debts  and  charges  of 
administration,  as  by  a  partial  sale  the  residue  would  be 
greatly  injured."  The  said  administrators  gave  notice,  ac- 
cording to  law,  that  they  would  sell  at  public  auction,  by 
license  of  court, "  all  the  right  in  equity  to  redeem  three  mort- 
gaged real  estates,  lately  owned  by  Esek  Pitts,"  " consisting: 
First,  of  a  farm  of  about  one  hundred  and  twenty  acres,  situ- 
ated on  the  westerly  side  of  Blackstone  river,  near  the  village 
of  Millville,  and  partly  in  Mendon,  and  partly  on  the  south- 
east corner  of  Uxbridge,  with  a  large  dwelling-house,  barn 
and  other  out  buildings  thereon ;  and  also  of  a  lot  of  about 
four  acres,  known  as  the  Canal  lot,  on  the  same  side  of  the 
river,  and  on  both  sides  of  the  Blackstone  canal,  with  a  large 
warehouse  standing  thereon."  The  other  descriptions  of  lands 
in  the  notice  did  not  apply  to  the  premises  now  in  contro* 
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versy.  The  administrators  in  their  return  to  the  probate 
court,  made  on  the  28th  of  May,  1839,  stated  that  on  the  23d 
of  February,  1839,  they  sold  the  estate  first  described  in  the 
notice  for  $202  to  Dan  Hill.  The  deed  from  said  adminis- 
trators to  Hill  purported  to  convey  "  all  the  right,  title,  and 
interest,  whereof  the  said  Esek  Pitts  died  seized  and  pos- 
sessed, of,  in  and  to  a  certain  parcel  of  land  or  estate  situated 
partly  in  said  Mendon,  and  partly  in  Uxbridge,  and  on  the 
south-westerly  side  of  the  Blackstone  river,  it  being  the  farm 
on  which  said  deceased  formerly  lived,  and  which  was  con- 
veyed to  Moses  Buffum  by  deed  of  mortgage  bearing  date 
the  first  day  of  August  in  the  year  1834,  and  which  is  recorded 
in  the  registry  of  deeds  in  Worcester,  book  301,  page  291,  to 
which  reference  may  be  had  for  a  further  description  of  the 
premises."  And  Hill,  on  the  same  day,  quitclaimed  the 
estate  so  conveyed  to  him,  to  Buffiim. 

Buffum  on  the  27th  of  August,  1842,  made  to  Henry  8. 
Mansfield,  a  mortgage,  which,  after  describing  other  lands  not 
now  in  question,  proceeded  as  follows :  "Also  all  my  right, 
title,  and  interest  in  two  other  tracts  of  land,  with  the  build- 
ings thereon  standing,  situated  in  and  near  said  Millville,  on 
the  south  side  of  the  Blackstone  river,  a  part  of  one  tract  being 
in  Uxbridge,  and  for  a  more  particular  description  of  which 
reference  may  be  had  to  a  deed  from  Esek  Pitts  to  me,  dated 
August  1st,  1834,  recorded  in  the  registry  of  deeds  for  said 
county,  book  301,  page  291."  Mansfield  afterwards,  by  mesne 
conveyances,  acquired  title  on  the  28th  of  June,  1844,  to  Buf- 
fum's  remaining  interest  in  the  land  so  mortgaged;  and  on 
the  next  day,  made  a  mortgage,  containing  a  similar  descrip- 
tion, to  Richmond  Bullock,  who,  on  the  14th  of  August,  1847, 
assigned  said  mortgage  to  the  tenant  Farnum.  On  the  22d 
of  May,  1845,  Mansfield  conveyed  to  Ira  M.  Barton,  by  deed 
of  warranty,  a  part  of  the  canal  lot,  and  Barton  on  the  first 
of  November,  1845,  conveyed  the  same  to  Farnum. 

The  tenant,  Deane,  claimed  title  under  the  attachment,  and 
levy  and  sale  on  execution,  set  forth  in  the  beginning  of  the 
opinion  in  Buffum  v.  Deane,  (ante,  35.) 

There  was  evidence  tending  to  show  that  for  some  years 
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previous  to  1828,  Esek  Pitts  lived  on  the  tract  of  land  first 
described  in  the  mortgage  from  him  to  Buffum,  and  occupied 
the  two  other  tracts  of  land  described  in  said  mortgage  as 
part  of  the  same  form. 

The  presiding  judge  reserved  the  case  for  the  consideration 
of  the  full  court  upon  a  report,  the  material  part  of  which  is 
above  stated. 

K  Washburn  and  P.  C.  Bacon,  for  the  demandant. 

B.  F.  Thomas,  for  the  tenants. 

Metoalp,  J.  The  only  material  question  in  this  case  is, 
whether  the  deed  from  Esek  Pitts's  administrators  to  Dan 
Hill  conveyed  the  premises  which  the  demandant  now  seeks  to 
recover.  Those  administrators,  with  the  written  consent  of  the 
demandant,  obtained  a  license  from  the  probate  court,  to  sell 
"  the  whole  of  the  real  estate,"  of  said  Pitts ;  and  they  adver- 
tised for  sale  Pitts's  right  in  equity  to  redeem  three  mortgaged 
real  estates,  which  were  described,  and  which  included  the 
premises  now  demanded.  Their  deed  to  Hill  was  drawn  in 
very  peculiar  terms  of  description.  It  purported  to  convey  to 
him,  "  all  the  right,  title,  and  interest,  whereof  the  said  Esek 
Pitts  died  seized  and  possessed,  in  and  to  a  certain  parcel  of 
land  or  estate,"  &c  "  it  being  the  farm  on  which  said  deceased 
formerly  lived,  and  which  was  conveyed  to  Moses  Buffum  by 
deed  of  mortgage  bearing  date  the  first  day  of  August  in  the 
year  1834,  and  which  is  recorded  in  the  registry  of  deeds,"  &a 
"  to  which  reference  may  be  had  for  a  further  description  of 
the  premises."  Upon  reference  to  this  deed  of  mortgage,  it  is 
found  to  have  been  made  by  Pitts  to  Buffum,  and  to  have 
covered  three  tracts  of  land  described  by  metes  and  bounds, 
and  including  the  two  lots  demanded  in  this  suit 

The  construction  of  the  deed  to  Hill,  which  the  tenants' 
counsel  suggests,  is  this :  That  taking  all  the  words  of  descrip- 
tion therein,  the  meaning  thereof  is,  that  a  certain  parcel  of 
land,  or  a  certain  estate,  being  the  .farm  on  which  Pitts  for- 
merly lived,  and  the  estate  which  he  conveyed  to  Bufium, 
by  mortgage,  was  conveyed  by  the  administrators.  And  we 
cannot  doubt  that  such  was  the  understanding  of  both  parties 
to  the  deed.    License  was  granted  to  sell  the  whole.     The 
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administrators  advertised  the  whole  for  sale.  The  whole  was 
mortgaged  to  secure  one  single  sum.  Each  lot  was  held  for 
the  full  sum  so  secured*  7  Mass.  358.  It,  therefore,  cannot 
be  supposed  that  the  administrators  intended  to  sell,  or  that 
Hill  intended  to  buy,  the  right  to  redeem  one  lot  only,  which 
he  could  not  redeem,  unless  by  special  agreement  with  the 
holder  of  the  mortgage,  without  paying  the  whole  mortgage 
debt.  Still  we  must  decide  this  question  on  the  terms  of 
the  deed,  from  which  alone  its  legal  effect  must  be  learned. 
If  those  terms  do  not  give  effect  to  the  parties'  intent,  that 
intent  must  fail  But  we  are  of  opinion  that  the  construction 
suggested  by  the  counsel  for  the  tenants  is  the  true  one,  with- 
out reference  to  any  supposed  intention  of  the  parties,  beyond 
that  which  is  manifested  by  the  deed  itself,  the  mortgage 
therein  referred  to  for  a  further  description  of  what  was  con- 
veyed, and  the  extrinsic  evidence,  which  the  law  allows  us  to 
receive  for  the  purpose  of  showing  that  the  demanded  pre- 
mises were  used  by  Pitts,  as  a  part  of  his  farm.  See  Child  v. 
Ficket,  4  GreenL  471 ;  Goodtitlt  v.  Southern,  1  M.  &  S.  299; 
Allen  v.  Richards,  5  Pick  512 ;  Roscoe  on  Ev.  13. 

Judgment  for  the  tenants 


Welcome  Farnum  vs.  John  G.  Metcalf  &  another. 

A  mortgage,  made  by  A.  to  B.,  was  assigned  by  B.  to  C,  to  secure  a  debt,  upon 
condition  that  if  B.  should  pay  the  debt,  the  assignment  should  determine  and 
become  void,  and  the  assigned  premises  should  revest  in  B.,  his  heirs  and  assigns. 
It  was  held,  that  a  purchaser  of  both  A.'s  and  B.'s  interests  in  the  premises  might 
maintain  a  bill  in  equity  against  C.  to  redeem  the  mortgage,  upon  paying  the 
amount  due  from  B.  to  C. 

This  was  a  bill  in  equity  against  the  administrators  of 
Charles  C.  P.  Hastings,  for  the  redemption  of  a  mortgage, 
made  by  Esek  Pitts  to  Moses  Buffum  on  the  first  of  August, 
1834,  to  secure  the  payment  of  a  promissory  note  for  $5,000, 
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and  which  mortgage,  together  with  Buffum's  right,  title,  and 
interest  in  said  note,  and  in  the  estate  described  in  the  mort- 
gage, had  been  assigned  by  Buffiim  on  the  6th  of  January, 
1838,  to  Hastings,  to  secure  the  payment  of  a  like  sum  of 
$5,000  advanced  by  Hastings  to  Buffum,  and  upon  the  ex- 
press condition  that  if  Buffum  should  pay  said  sum,  then  this 
assignment  should  cease,  determine,  and  become  absolutely 
void,  and  all  the  assigned  premises  should  immediately  revest 
in  Buffum,  his  heirs  and  assigns.  The  defendants,  on  the 
22d  of  December,  1849,  entered  upon  the  premises  described 
in  the  mortgage  from  Pitts  to  Buffum,  for  a  breach  of  the  con- 
dition of  said  mortgage  and  to  foreclose  the  same.  The 
plaintiff  had  acquired  the  interest  of  Pitts  and  of  Buffum  in 
the  mortgaged  premises  by  the  conveyances  stated  in  the  next 
preceding  case  of  Pitts  v.  Farnum,  (ante,  43,  44.) 

The  present  case  was  argued  and  decided  at  the  October 
term  1852. 

B.  F.  Thomas,  for  the  plaintiff. 

E.  Washburn,  for  the  defendants. 

Metcalf,  J.  It  appears,  from  the  bill,  answer  and  facts 
agreed,  that  the  plaintiff  has  acquired,  through  mesne  convey- 
ances, all  the  right  of  Pitts,  the  original  mortgagor,  to  redeem 
the  mortgaged  premises.  This  being  a  legal,  and  not  a  merely 
equitable  right,  the  court  has  jurisdiction  of  the  cause.  It 
further  appears,  that  the  plaintiff  has  also  acquired  all  the 
right  that  Buffum  originally  had  to  fulfil  the  condition  on 
which  the  transfer  of  the  mortgage  to  Hastings,  the  defend- 
ants' intestate,  was  to  determine  and  become  void,  and  the 
mortgaged  premises  revert  to  the  mortgagee,  his  heirs  or 
assigns.  Whether  this  right  of  the  plaintiff  would  alone  have 
given  the  court  jurisdiction,  we  need  not  inquire. 

Having  jurisdiction,  the  court  will  examine  the  whole  case, 
and  ascertain  what  is  equitably  due  to  the  defendants,  as 
Hastings's  representatives.  And  we  are  of  opinion  that  they 
can  claim  only  the  debt  due  to  Hastings's  estate,  with  the 
interest  thereon.  They  are  not  liable  to  Buffum  for  any  sum. 
On  the  contrary,  the  plaintiff  as  before  stated,  has  acquired 
all  the  equitable  right  that  Buffum  had  to  any  surplus  wnich 
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Hastings  might  have  received ;  and  therefore  if  the  defend- 
ants could  claim  and  receive  more  than  the  amount  due  to 
Hastings,  they  would  be  bound,  in  equity,  to  hold  the  surplus 
for  the  plaintiff  and  he  might  recover  it  back.  Circuity  of 
action  is  to  be  avoided  by  a  decree  that  the  plaintiff  may 
redeem,  on  paying  to  the  defendants  the  amount  due  to  Has* 
tings's  estate  on  Buffum's  note  for  five  thousand  dollars. 

Decree  accordingly '• 


Orbn  A-  Ballou  &  others  vs.  Albert  Wood  &  others. 

Several  parties,  by  agreement  in  writing,  "associated  together  to  construct  and 
maintain  a  reservoir,  and  therein  to  raise  and  reserve  a  head  of  water  for  the  use 
and  benefit  of  their  several  mills  and  water  privileges,  situated  below  said  reser- 
voir upon  M.  river,"  and  fixed  the  number  of  shares  to  be  held,  and  the  propor- 
tion of  the  expenses  to  be  paid  by  each,  and  agreed  that "  the  times  and  seasons 
when,  and  the  quantity  and  manner  in  which,  the  said  water  may  be  drawn  off 
tor  the  use  of  the  parties  interested  therein,  shall  be  subject  to  the  will,  order  and 
direction,  of  a  majority  in  interest  for  the  time  being  of  the  owners  of  the  reser- 
voir," "the  right  to  draw  off  and  exhaust  the  water  from  said  reservoir,  at  any 
and  all  times,  to  supply  the  mills  and  water  privileges  below  the  reservoir  on 
said  river,  being  subject  exclusively  to  the  control  and  direction  of  a  majority  in 
interest  of  the  proprietors  for  the  time  being  of  said  reservoir,  as  hereinbefore  pro- 
vided." It  was  held,  that  the  majority,  even  though  they  should  have  no  occa- 
sion to  use  the  water  themselves,  had  no  right  to  require  the  minority  to  pay  any 
rent  or  compensation  for  the  use  of  the  water,  although  the  minority  had  hereto- 
fore made  such  payments  without  objection ;  and  that  the  majority  were  not 
authorised  by  the  agreement  to  let  the  water  run  to  waste,  without  regard  to  the 
interests  of  the  minority,  and  should  be  restrained  by  injunction  from  so  wasting 
the  water. 

Fletcher,  J.  This  ease,  which  is  a  suit  in  equity,  was 
heard  on  bill  and  answer. 

The  plaintiffs  set  out,  in  their  bill,  that  they  are  seized  and 
possessed  of  certain  real  estate,  water  privileges,  and  mills, 
situated  on  or  near  Mill  river,  and  that  they  cure,  with  certain 
other  persons,  the  owners  of  and  interested  in  a  certain  reser- 
voir of  water,  which  reservoir  has  been  created  and  maintained 
at  great  expense  for  the  combined  use,  benefit,  and  advantage 
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of  the  several  owners  thereof;  and  that  the  rights  and  privi- 
leges of  the  several  owners  of  and  persons  interested  in  said 
reservoir  are  regulated  and  determined  by  a  certain  written 
contract,  which  provides  that  said  reservoir  shall  be  for  the 
use  and  benefit  of  their  several  mills  and  water  privileges 
situated  below  the  reservoir  upon  Mill  river,  and  in  which  the 
several  parties  agree  to  bear  their  respective  portions  of  the 
expense  of  creating  and  maintaining  the  reservoir  according  to 
their  respective  number  of  shares,  as  fixed  and  set  forth  in  said 
contract,  which  said  contract  is  recorded  in  the  registry  of 
deeds. 

The  bill  further  states,  that  the  only  beneficial  use  of  the 
water  in  the  reservoir  is  to  discharge  it  in  proper  quantities 
into  Mill  river,  when  wanted  for  the  works  and  mills  on  said 
river,  and  that  the  benefits  of  the  contract  aforesaid  require, 
that  the  water  should  be  kept  in  the  reservoir  till  wanted  to 
supply  water  in  the  river. 

The  bill  further  states,  that  the  defendants  own  no  mills, 
but  claim  to  be  the  owners  of  all  the  shares  in  the  reservoir, 
not  owned  by  plaintiffs,  and  claim  to  own  a  majority  of  all 
said  shares,  and  as  such  owners  of  a  majority  of  the  shares, 
they  claim  a  right  and  threaten  to  let  off  and  discharge  the 
waters  from  the  reservoir,  and  allow  the  same  to  run  to  waste, 
so  that  the  same  cannot  be  used  for  the  benefit  of  the  mills 
below,  for  which  purpose  the  reservoir  was  created,  and  that 
in  pursuance  of  such  threat  the  defendants  are  in  fact  dis- 
charging the  water  from  the  reservoir,  and  allowing  the  same 
to  run  to  waste  —  not  because  the  defendants  themselves  get, 
or  expect  to  get  any  benefit  therefrom,  but  to  prevent  the 
accumulation  thereof  for  the  use  and  benefit  of  the  plain- 
tiffs—  that  the  letting  off  of  the  water  at  this  time  is  contrary 
to  the  provisions  of  the  contract  aforesaid,  and  rather  a  da- 
mage than  a  benefit  to  plaintiffs'  mills ;  whereas,  if  the  water 
could  be  kept  back  and  saved  as  heretofore,  the  plaintiffs 
would  receive  the  usual  advantages  thereof,  without  any  in- 
jury to  the  defendants,  and  that  the  object,  for  which  the 
reservoir  was  made  and  maintained,  is  thus  defeated  and 
wholly  lost,  and  the  reservoir  thus  destroyed.     And  the  plain  • 
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tiffs  pray  that  the  defendants  may  be  restrained  from  letting 
off  and  wasting  the  water,  as  aforesaid,  and  for  further  relief. 

The  defendants  in  their  answer  admit  that  some  of  the 
plaintiffs,  and  deny  that  others,  are  interested  in  the  mills  on 
Mill  river.  They  admit  that  the  plaintiffs  are  interested  in  the 
reservoir  with  the  defendants  in  the  manner  and  proportions 
set  out  in  the  contract  between  the  parties,  a  copy  of  which 
contract  is  annexed  and  made  a  part  of  the  answer.  The 
defendants  in  their  answer  claim  to  be  the  owners  of  thirty 
shares  in  the  reservoir,  and  admit  the  plaintiffs  to  be  owners 
of  the  other  fourteen  shares,  there  being  forty-four  shares  in 
all;  and  the  defendants  claim  a  right  to  hold  and  manage  their 
shares  in  connection  with  the  owners  of  the  other  shares  ac- 
cording to  the  terms  and  provisions  of  the  contract  aforesaid, 
and  allege  that  the  plaintiffs  own  their  shares  as  distinct  from, 
and  not  as  appurtenant  to,  any  mills,  but  solely  under  and 
according  to  the  provisions  of  said  contract,  to  be  held  and 
managed  according  to  the  provisions  thereof,  by  which  pro- 
visions, the  owners  of  the  major  part  of  the  shares  are  to  regu- 
late, control,  and  manage  the  use  of  the  reservoir  and  the 
waters  therein.  And  defendants  further  say  that  the  letting 
off  of  the  water,  of  which  the  plaintiffs  complain,  was  in  pur- 
suance of  a  vote  of  the  owners  of  a  major  part  of  the  shares, 
and  to  repair  the  flume  and  dam. 

But  the  defendants  contend  that  they  may  lawfully  draw 
down  the  water  of  the  reservoir  in  such  manner  and  at  such 
times  and  in  such  quantities  as  the  owners  of  the  major  part 
of  the  shares,  acting  under  the  provisions  of  said  agreement, 
shall  choose,  without  being  thereby  liable  to  the  plaintiffs 
under  the  agreement  for  so  doing,  or  being  lawfully  subject  to 
be  enjoined  from  so  doing,  as  prayed  for  in  the  plaintiffs'  bilL 

The  defendants  in  their  answer  further  say  they  do  not  deny, 
that,  in  letting  out  said  water,  they  did  not  regard  what  might 
be  the  effect  thereof  upon  plaintiffs'  mills  at  some  future  time, 
•should  the  water  in  the  stream  become  insufficient  to  carry 
their  works,  as  the  defendants  claimed  and  still  claim  a  right 
in  the  major  part  of  the  proprietors  to  keep  up,  or  draw  down, 
the  waters  of  the  reservoir  at  pleasure,  as  against  the  plaintiffs 
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and  those  owning  less  than  a  major  part  of  the  shares,  if  done, 
as  in  this  instance,  according  to  the  terms  of  the  agreement. 

The  deeds  conveying  the  lands  for  the  reservoir  to  the  ori- 
ginal owners  are  in  the  case  and  have  been  examined.  But 
the  view,  which  the  court  have  taken  of  this  case,  renders  it 
unnecessary  to  consider  several  of  the  questions  which  were 
raised  and  discussed  at  the  bar.  The  questions  whether  the 
shares  in  the  reservoir  were,  originally,  technically  appurtenant 
to  the  mills,  and  if  so  appurtenant,  whether  they  have  since 
been  separated,  and  whether  the  shares  originally  appurtenant 
to  one  mill  can  be  made  appurtenant  to  another  mill,  and 
other  questions  presented  by  counsel,  need  not  be  settled  in 
order  to  reach  a  just  decision  of  the  case. 

The  rights  of  these  parties,  in  regard  to  the  matters  in  ques- 
tion, may  be  determined  by  a  very  simple  view  of  their  legal 
relations  to  each  other. 

The  reservoir  property  is  divided  into  forty-four  shares; 
thirty  of  these  shares  are  owned  by  the  defendants,  and  four- 
teen by  the  plaintiffs.  The  plaintiffs  in  their  bill  complain  of 
the  defendants,  in  effect,  that  they  are  destroying  the  common 
property,  by  letting  all  the  water  run  off,  and  run  to  waste,  so 
that  the  reservoir  will  be  destroyed  and  rendered  of  no  use  as  a 
reservoir,  and  that  this  is  in  violation  of  the  rights  of  the  plain- 
tiffs, who  own  mills  on  the  stream  below,  and  want,  and  have 
a  right  to,  the  water  of  the  reservoir  for  the  use  of  their  mills. 
But  the  defendants  insist,  that  they,  as  owners  of  the  major 
part  of  the  shares  of  the  reservoir,  have  a  right,  if  they  think 
proper  to  do  so,  to  let  all  the  water  run  off  and  run  to  waste, 
and  thus  destroy  the  reservoir  and  render  it  of  no  use,  wholly 
irrespective  of  the  interests  of  the  plaintiffs. 

How  far  these  claims  of  the  respective  parties  are  well  or 
ill  founded,  must  be  determined  by  a  reference  to  their  legal 
titles  to  the  property  in  question,  and  their  legal  relations  to 
each  other.  Upon  examining  the  legal  title  to  this  reservoir, 
it  is  quite  apparent  that  it  is  owned  by  these  parties,  plaintiffs 
and  defendants,  as  tenants  in  common,  the  plaintiffs  owning 
fourteen  shares  and  the  defendants  thirty  shares,  undivided 
Looking  to  the  legal  title,  therefore,  the  rights  and  powers  of 
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the  parties  to  and  over  the  property  are  such,  and  only  such  as 
belong  to  them  as  tenants  in  common*  These  parties  are 
before  the  court  as  tenants  in  common. 

In  general,  equity  will  not  interfere  between  tenants  in  com- 
mon to  restrain  waste,  on  the  ground  that  one  tenant  in  com- 
mon has  a  right  to  enjoy  as  he  pleases,  and  that  the  party 
complaining  may  relieve  himself  at  law  by  having  partition, 
and  the  court  will  not  act  against  the  legal  title  to  possession 
of  a  tenant  in  common.  The  court  will,  however,  restrain  a 
tenant  in  common  in  some  special  cases  of  waste,  and  under 
peculiar  circumstances.  So  also  injunctions  will  be  granted 
in  special  cases  to  prevent  an  inequitable  exercise  of  the  legal 
rights,  which  every  tenant  in  common  possesses ;  and  courts 
of  equity  uniformly  interfere,  when  one  tenant  in  common  is 
committing  acts%  which,  if  permitted  to  go  on,  would  amount 
to  a  destruction  of  the  property.  Courts  of  equity  will  not 
refuse  their  aid  to  protect  the  common  estate  from  total  ruin 
by  a  tenant  in  common. 

In  the  present  case,  the  acts  of  the  defendants,  of  which  the 
plaintiffs  complain,  if  suffered  to  go  on,  would  directly  and 
inevitably  destroy  the  common  property.  The  reservoir  was 
created  for  the  purpose  of  containing  and  holding  in  reserve  a 
body  of  water,  to  be  let  out  for  the  use  of  the  mills,  only  at 
times  when  there  was  a  deficiency  of  water  in  the  river,  and  it 
is  of  no  use  or  value,  as  a  reservoir,  for  any  other  purpose* 
To  let  the  water  off,  therefore,  when  not  wanted,  and  thus 
suffer  it  to  run  to  waste,  so  that,  when  wanted  for  the  use  of 
the  mills,  it  is  all  gone  and  wasted,  is  completely  to  destroy 
the  reservoir,  and  render  it  of  no  use  or  value  to  any  one. 

But  the  defendants  insist  that  they,  by  virtue  of  the  origi- 
ns contract  entered  into  by  the  parties  for  constructing  and 
maintaining  the  reservoir,  have  a  right,  being  a  majority  in 
interest,  to  let  off  the  water  and  let  it  all  run  to  waste,  accord* 
ing  to  their  will  and  pleasure,  without  any  regard  to  the  inte- 
rests of  the  minority.  This  original  contract  is  referred  to, 
and  insisted  on  by  both  parties,  as  defining  and  determining 
their  respective  rights.  It  is  annexed  to,  and  makes  a  part  of 
the  defendants'  answer. 
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It  appears  that  the  original  parties  to  this  contract  were  all 
owners  of  mills  and  water  privileges  on  Mill  river,  and  "  asso- 
ciated together  to  construct  and  maintain  a  reservoir,  and 
therein  to  raise  and  reserve  a  head  of  water, /or  the  use  and 
benefit  of  their  several  mills  and  mill  privileges  situated  below 
said  reservoir  upon  MM  river,  upon  the  terms  and  in  the  man- 
ner stipulated  in  the  agreement  hereinafter  contained." 

The  parties  then  proceed  to  bind  themselves  to  pay  their 
respective  proportions  of  the  expenses,  and  determine  the  num- 
ber of  shares,  which  shall  be  held  by  them,  respectively.  It  is 
then  provided,  that  the  construction  of  the  reservoir,  the  pur- 
chase of  land,  the  assignment  and  payment  of  damages  for 
flowing,  the  control,  regulation  and  use,  of  the  water  in  the 
reservoir, "  and  the  times  and  seasons  when,  and  the  quantity, 
and  manner  in  which,  the  said  water  may  be  drawn  off  for 
ike  use  of  the  parties  interested  therein,  and  all  other  things 
relating  thereto,  shall  be  subject  to  the  will,  order  and  direction 
of  a  majority  in  interest  for  the  time  being  of  the  then  owners 
of  the  reservoir/'  In  conclusion  the  contract  contains  the  fol- 
lowing clause :  "  the  right  to  draw  off  and  exhaust  the  water 
from  said  reservoir,  at  any  and  all  times,  to  supply  the  mills 
and  water  privileges  below  the  said  reservoir  on  Mill  river, 
being  subject  exclusively  to  the  control  and  direction  of  a 
majority  in  interest  of  the  proprietors  for  the  time  being  of 
said  reservoir,  as  hereinbefore  provided." 

It  is  apparent  from  this  agreement,  that  the  parties  asso- 
ciated to  construct  and  maintain  the  reservoir  for  the  use  and 
benefit  of  their  mills  and  mill  privileges  on  Mill  river.  This 
was  the  avowed  and  express  object  of  the  enterprise.  Autho- 
rity was  given  to  the  majority  in  interest  to  make  directions 
in  regard  to  the  quantity  and  manner  in  which  the  water 
might  be  drawn  off/or  the  use  of  the  parties  interested  therein, 
and  the  drawing  off  and  exhausting  the  water  from  the  reser- 
voir to  supply  the  mills  and  water  privileges  on  Mill  river  was 
made  subject  exclusively  to  the  control  and  direction  of  a 
majority  in  interest  of  the  proprietors  for  the  time  being  of 
said  reservoir. 

It  is  clearly  manifest  from  the  whole  instrument,  that  the 
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power  and  all  the  power  given  to  the  majority,  in  regard  to 
drawing  off  the  water,  is  confined  to  drawing  it  off  for  ike 
use  of  the  mills,  for  which  it  was  designed.  The  majority, 
acting  in  good  faith,  and  with  good  discretion,  had  the  power 
to  regulate  the  use,  but  they  had  no  power  wilfully  to  destroy 
the  use,  of  the  water.  A  power  in  the  majority  to  regulate  the 
use  would  be  a  suitable  and  reasonable  power,  but  a  power 
arbitrarily  to  destroy  the  use,  wholly  regardless  of  the  interests 
of  the  minority,  would  be  a  most  unsuitable  and  unreasonable 
power.  The  right  claimed  by  the  defendants  to  destroy  the 
common  property  at  their  arbitrary  will  and  pleasure,  wholly 
regardless  of  the  interests  of  the  plaintiffs,  can  find  no  support 
in  reason  or  law,  nor  in  the  contract  or  agreement  upon  which 
the  claim  is  founded. 

But  the  defendants  say  that  they  are  not  owners  of  any  mills, 
and,  of  course,  have  no  occasion  to  use  the  water  for  them* 
selves ;  that  maintaining  the  reservoir  is  necessarily  attended 
with  expense  and  trouble;  that  they  are  willing  that  the  plain- 
tiffs should  use  the  water  for  their  mills,  if  they  will  pay  for 
the  same  to  the  defendants  a  reasonable  rent  or  compensa- 
tion ;  that  the  Ballous,  three  of  the  plaintiffs,  have  heretofore 
paid  such  a  rent,  but  that  now  all  the  plaintiffs  refuse  to  pay 
the  defendants  any  rent  or  compensation  for  the  use  of  the 
water.  The  defendants  thus  set  forth  that  they  axe  willing 
to  permit  the  plaintiffs  to  use  the  water,  if  they  will  pay  to 
the  defendants  the  compensation  required;  but  they  insist 
that  they  have  a  right  to  let  the  water  run  to  waste,  and  thus 
deprive  the  plaintiffs  of  the  use  of  it,  they  refusing  to  make 
the  payment  demanded. 

This  is  an  erroneous  view  of  the  rights  and  obligations  of 
the  respective  parties.  Both  parties,  as  tenants  in  common, 
have  a  right  to  the  use  of  the  water.  The  defendants  may 
use  it  or  not  use  it,  as  they  may  be  disposed,  or  may  have 
occasion.  But  whether  they  are  or  are  not  disposed,  or  have 
or  have  not  occasion  to  use  it,  is  wholly  immaterial  in  regard 
to  the  rights  of  the  plaintiffs.  If  the  defendants  have  pur- 
chased property  for  which  they  have  no  use,  that  is  wholly 
their  concern.     They  can  have  no  right  to  destroy  the  com* 
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mon  property,  because  they  themselves  have  no  occasion  to 
use  it,  thus  acting  in  utto*  disregard  of  the  rights  and  interests 
of  their  co-tenants,  the  plaintiffs.  The  plaintiffs,  as  owners 
as  tenants  in  common,  have  a  right  to  the  use  of  the  water, 
and  this  use  is  not  a  favor  or  privilege  which  the  defendants 
may  grant  or  withhold  at  their  pleasure;  but  it  belongs  to  the 
plaintiffs  as  a  matter  of  legal  right,  for  which  they  are  under 
no  obligation  to  pay  tribute  to  their  co-tenants  the  defendants. 
The  fact  set  forth  in  the  answer,  that  the  Ballous,  for  a  time, 
submitted  to  the  exaction  and  paid  a  rent  to  the  defendants, 
cannot  affect  the  legal  rights  of  the  plaintiffs,  or  authorize  the 
defendants  to  impose  on  the  plaintiffs  a  burden  to  which  they 
are  not  legally  liable. 

The  result  is,  that  the  plaintiffs  are  entitled  to  an  injunction, 
as  prayed  for,  to  prevent  the  waste  of  the  water,  but  it  must 
not  restrain  the  defendants  from  letting  off  the  water  for  the 
purpose  of  necessary  repairs,  or  for  safety,  and  to  prevent  da- 
mage, they  acting  with  good  faith  and  with  good  discretion. 

B.  F.  Thomas,  for  the  plaintiffs. 

&  Washburn,  for  the  defendants. 


Levi  Lincoln  vs.  The  City  of  Worcester. 

One  who  is  liable  to  be  taxed  in  a  city  or  town  for  real  and  personal  property  can- 
not maintain  assnrapeit  against  the  city  or  town,  to  recover  back  any  part  of  a 
tax  assessed  upon  and  paid  by  him,  on  the  ground  that  the  assessors,  in  their 
valuation  list,  assessed  certain  lots  of  land  separately  which  should  hare  been 
assessed  together,  and  assessed  other  lots  as  one  estate,  which  should  have  been 
assessed  separately;  nor  on  the  ground  that  one  item  in  the  valuation  list  in- 
eluded  personal  property  held  by  him  in  his  own  right,  and  also  personal  pro- 
perty held  by  him  as  guardian  for  a  person  residing  in  another  town,  in  which 
such  property  was  legally  taxed. 

This  was  an  action  of  assumpsit  to  recover  the  amount  of 
a  tax  assessed  upon  the  plaintiff  in  1849,  and  paid  by  him  to 
the  defendants  under  protest 
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The  case  was  submitted  to  the  court  upon  the  facts  herein* 
after  stated.  Annexed  to  the  statement  of  facts  was  a  copy 
of  the  valuation  of  the  plaintiff's  estate  by  the  assessors  of 
the  city  of  Worcester  for  the  year  1849,  as  taken  from  their 
books,  consisting  of  fourteen  items  of  real  estate,  and  five  items 
of  personal  estate,  of  which  the  only  ones  material  to  be 
stated  are  the  following :  — 

M  Real  —  Estate  he  lives  on  between  Elm  and  Cedar  streets, $32,000 

"Three  lots  south  side  Elm  street, 6,000 

"  Six  acre  lot  west  of  M.B.  Green's, 4,800 

"Four  lots  on  Oak  and  Cedar  streets,  near  R.  P.  Angler's,. .    8,200 

"  Strip  of  land  south  side  of  Elm  street, 300 

"  Estate  occupied  by  Wm.  S.  Lincoln,  and  the  remainder  of 

home  farm, 12,000 

"Four  houses  on  Thomas  street, 7,500 

"  Personal  —  Bank,  Railroad,  and  other  stocks, 11 ,700 

Most  of  the  land  taxed  to  the  plaintiff,  including  the  land 
on  the  south  side  of  Elm  street,  was  one  farm  thirty  years 
ago,  and  occupied  by  the  plaintiff.  The  three  lots  on  the 
south  side  of  Elm  street  have  for  more  than  thirty  years  been 
cultivated  by  the  plaintiff,  and  the  produce  thereof  stored, 
mingled  and  used,  with  the  produce  of  his  said  farm.  The 
six  acre  lot  west  of  M.  B.  Green's  is  a  part  of  said  farm,  and 
separated  from  the  residue  of  the  farm  by  fences  only,  has 
always  been  occupied  as  a  cow-pasture  in  connection  with 
said  farm,  is  surrounded  by  the  plaintiff's  other  land,  and 
across  it  lie  the  necessary  and  only  ways  whereby  the  plain- 
tiff's teams  pass  for  the  purpose  of  cultivating  the  adjoining 
parts  of  the  farm.  Oak  street  is  a  private  street,  made  by  the 
plaintiff  in  1847,  and  still  owned  by  him.  The  original  farm 
of  the  plaintiff  had  been  reduced  by  sales  of  portions  of  it  at 
different  times.  Until  the  year  1849,  no  part  of  said  estate, 
except  houses  and  gardens  occupied  by  tenants,  had  been 
valued  separately  in  the  assessment  of  taxes,  but  the  whole  of 
said  estate  had  been  valued  and  taxed  as  his  home  farm,  or 
the  edtate  on  which  he  lived,  or  by  some  general  description. 
The  plaintiff  owned  no  land  which  would  answer  the  descrip- 
tion "  Estate  of  Wm.  S.  Lincoln,  and  the  remainder  of  home 
farm,"  except  those  parts  of  his  original  farm  which  he  had 
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not  sold,  and  two  lota  purchased  within  six  years,  and  since 
occupied  in  connection  with  his  farm.  The  "  four  houses  on 
Thomas  street,'9  with  the  land  on  which  they  stood,  were 
owned  by  the  plaintiff;  two  of  them,  on  the  north  side  of  the 
street,  having  been  acquired  by  will ;  and  the  other  two,  on 
the  south  side,  having  been  acquired  by  purchase,  at  different 
times  and  from  different  persons ;  and  the  four  houses  were 
occupied  by  different  tenants,  one  of  whom  held  under  a  parol 
lease  and  without  any  agreement  as  to  the  payment  of  taxes. 

The  plaintiff  owned  stock,  in  his  own  right,  in  the  Boston 
and  Worcester  and  other  railroad  corporations,  and  in  various 
banks  in  the  commonwealth ;  and  also  held  nine  shares  in  the 
Boston  and  Worcester  railroad  corporation,  as  the  guardian  of 
Sarah  Sever,  who  was  of  full  age,  and  resided  at  Kingston, 
where  she  was  taxed  for  her  property.  These  nine  shares  were 
included  in  the  valuation  of  stock  assessed  to  the  plaintiff  in 
his  individual  capacity.  The  stocks  held  by  the  plaintiff  were 
of  different  values,  some  above  par,  and  some  much  below. 

The  plaintiff  gave  in  to  the  assessors  no  list  of  his  taxable 
property  for  the  year  1849. 

JR.  Newton  and  E.  Washburn,  for  the  plaintiff,  cited  Rev. 
Sts.  c.  7,  §§  8, 10,  (d.  4,)  15,  23,  24,  29,  30;  c.  8,  §  18 ;  Boston 
Water  Power  Co.  v.  Boston,  9  Met  199 ;  Hayden  v.  Foster,  13 
Pick.  492,  496. 

P.  €L  Bacon  and  D.  Foster,  for  the  defendants. 

The  opinion  was  delivered  at  the  October  term,  1852. 

Shaw,  C.  J.  This  is  an  action  for  money  had  and  received, 
to  recover  back  money  paid  by  the  plaintiff  to  the  tax-collector, 
on  the  ground  that  the  city,  by  their  collector  and  treasurer, 
have  received  a  sum  of  money,  which  they  have  no  just  right 
to  retain.  The  ground  upon  which  this  claim  is  made  is,  that 
the  assessors  were  chargeable  with  various  mistakes  and  irre- 
gularities, amounting  to  violations  of  law,  in  making  their 
assessment  on  his  property,  by  misdescription,  by  classing 
together  lots  and  parcels  of  land,  which  ought  to  have  been 
taxed  separately,  and  by  separating  into  different  parcels 
estates,  which  should  have  been  combined  into  one  parcel, 
and  taxed  together ;  also,  that,  in  regard  to  certain  personal 
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property,  the  plaintiff  has  been  taxed  for  shares,  for  which  he 
was  not  legally  taxable. 

The  first  and  great  question  to  be  considered,  before  we 
can  begin  to  inquire  into  these  irregularities,  is,  whether 
assumpsit  for  money  had  and  received  will  lie  against  the 
city,  provided  such  irregularities  are  shown,  and  if  the  asses- 
sors acted  contrary  to  the  directions  of  law,  in  the  details  of 
their  proceedings  in  the  assessment  of  taxes.  There  is  another 
mode  of  proceeding  provided  by  law,  (by  application  for  abate- 
ment  and  by  appeal,)  well  adapted  to  correct  all  errors  and 
mistakes,  to  relieve  the  party  taxed  in  regard  to  all  those  par* 
ticulars,  in  which  the  irregular  proceeding  can  act  injuriously 
upon  him,  and  to  confirm  and  hold  good  that  which  upon 
revision  appears  regular  and  conformable  to  law.  When 
assumpsit  lies  to  recover  back  money  paid,  it  proceeds  on  the 
ground,  that  the  tax  is  void,  that  the  plaintiff  has  paid  it 
upon  compulsion,  and  that  the  city,  into  whose  treasury  it  has 
passed,  in  equity  and  good  conscience  cannot  retain  it  It 
follows,  that  if  the  whole  proceeding  is  void,  and  the  plaintiff 
can  recover  his  money  back  on  that  ground,  it  being  too  late 
to  assess  the  taxes  of  a  past  year  again,  the  plaintiff  will 
avoid  paying  those  sums,  which  it  is  conceded  were  well 
assessed,  and  which  he  is  bound  equitably,  as  well  as  legally, 
to  pay. 

The  question  then  may  be  asked,  why  has  the  action  for 
money  had  and  received  been  sustained  in  any  case  ?  To 
this  question  it  may  be  proper  to  offer  an  answer,  and  attempt 
to  point  out  the  distinction,  upon  which  the  cases  rest 

We  are  inclined  to  think,  that  the  maintenance  of  an  action 
to  recover  back  money  paid  for  a  tax,  (except  perhaps  in  case 
of  a  parish  tax,  in  favor  of  a  person  of  another  denomination, 
under  the  provisions  of  the  constitution  of  Massachusetts. 
Murray  v  First  Parish  in  Gloucester,  2  Dane  Ab.  330,  and 
other  cases  there  cited,)  is  of  comparatively  recent  origin. 

The  common  course  was,  it  is  believed,  to  bring  trespass 
against  the  assessors,  in  all  cases  where  the  plaintiff  intended  to 
hold  that  he  was  not  liable  at  all,  and  that  the  tax  was  wholly 
void.    It  was  not  brought  against  the  collector,  because  he  was 
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justified  by  his  warrant  from  a  tribunal  of  competent  jurisdic- 
tion ;  but  against  the  assessors.  It  proceeded  on  the  ground, 
that  as  in  trespass  all  are  principals,  including  those  who  com- 
mand an  illegal  act  to  be  done;  and  as  the  assessors  had 
issued  a  warrant  to  a  subordinate  executive  officer  command- 
ing him  to  levy  a  tax  upon  the  plaintiff,  in  a  case  where  they 
had  no  authority,  and  to  take  his  property  or  person  in  case 
of  non-payment,  the  service  of  such  a  warrant  was  an  illegal 
act,  done  by  their  command,  and  was  in  theory  of  law  a  tres- 
pass, for  which  an  action  would  lie.  In  the  case  of  Stetson  v. 
Kempton,  13  Mass*  272,  decided  in  1816,  it  was  held  that  tres- 
pass against  the  assessors  would  lie,  although  the  sum  assessed 
on  the  plaintiff  was  laid  and  assessed  by  a  vote  of  the  town, 
to  raise  money  for  the  defence  of  the  town  against  a  public 
enemy,  such  being  a  purpose  for  which  the  town,  as  a  corpora- 
tion, had  no  authority  to  raise  money  by  taxation.  The  objec- 
tion was  there  taken,  and  the  force  of  it  was  to  a  certain  extent 
admitted ;  but  it  was  held  not  to  be  a  good  defence,  because, 
as  the  court  said,  "  if  the  assessors  are  not  liable  to  an  action 
for  causing  an  arrest,  or  the  seizure  of  property,  for  the  non- 
payment of  an  illegal  tax,  it  is  difficult  to  find  any  remedy  for 
an  injured  citizen  in  cases  of  this  nature."  They  add,  hypo- 
thetically,  that u  if  an  action  would  lie  against  the  town,  it 
could  only  be  for  the  money  actually  received  into  the  trea- 
sury." That  was  a  case,  it  will  be  observed,  in  which  the 
plaintiff's  property  had  been  actually  taken  on  a  warrant  of 
distress. 

Here,  perhaps,  is  the  first  intimation  that  an  action  may  be 
maintained  against  the  town,  and  of  the  principle,  on  which  it 
can  be  maintained ;  it  is, that  money  has  been  actually  brought 
into  their  treasury  by  their  unauthorized,  and  of  course  illegal 
act,  which  in  equity  and  good  conscience,  they  cannot  retain ; 
and  this,  not  for  the  damages  caused  by  the  seizure  and  sacri- 
fice of  property  distrained,  and  not  for  the  expenses  incurred, 
but  simply  for  the  money,  which  they  have  actually  received 
without  right  Such  a  remedy,  if  it  exist  at  all,  can  upon 
principle  apply  only  to  a  case  where  a  town  or  city  levy  money 
for  their  own  use,  without  authority,  and  not  where  they  of 
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fneir  officers  assess  and  collect  money  for  the  state,  county,  or 
school  district 

In  1824,  an  act  was  passed,  St.  1823,  c.  138,  §  5,  having 
an  important  bearing  on  this  subject  It  provides  that  the 
assessors  of  cities,  towns,  districts,  parishes  or  religions  socie- 
ties, shall  not  be  made  responsible  for  the  assessment  of  any 
tax,  when  thereto  required  by  the  constituted  authorities 
thereof;  but  the  liability,  if  any,  shall  rest  solely  with  said 
city,  &c.,  and  the  assessors  shall  be  responsible  only  for  their 
own  integrity  and  fidelity.  This  provision  was  extended  to 
assessments  on  school  districts  by  St.  1833,  c.  166 ;  and  was 
reenacted  in  Rev.  Sts.  c.  7,  §  44. 

The  first  case,  we  believe,  in  which  an  action  for  money 
had  and  received,  to  recover  back  a  tax  illegally  assessed,  was 
maintained,  was  that  of  Sumner  v.  First  Parish  in  Dorchester, 
4  Pick.  361.  That  was  an  action  to  recover  back  a  parish  tax, 
brought  by  one,  who  was  not  a  member,  and  not  liable  to 
taxation,  so  that  the  tax  was  wholly  unauthorized  as  against 
him,  and  void.  The  court  refer  to  the  statute  of  1823,  taking 
away  the  remedy  against  assessors;  so  that  if  this  action 
would  not  lie,  the  party  illegally  taxed  would  be  without 
remedy.  The  court  farther  added :  "  Upon  common  princi- 
ples, the  corporation  having  received  the  money  of  the  plain- 
tiff, to  which  they  have  no  right,  and  placed  it  in  their  trea- 
sury, must  be  liable  to  refund  it,  in  this  action." 

This  was  probably  the  basis  upon  which  many  actions  have 
been  since  brought,  to  recover  back  money,  where  the  autho- 
rity, on  which  it  is  levied,  is  wholly  void. 

But  it  is  held  that  this  rule  cannot  apply  to  voluntary  pay- 
ments, but  only  in  cases  where  a  party  has  been  compelled  to 
pay,  by  that  species  of  compulsion,  which  the  law  considers 
duress.  The  principle  is  fully  stated  and  explained  in  former 
cases,  and  is  this;  that  a  warrant  of  distress  is  in  the  nature  of 
an  execution  against  a  person,  where  there  has  been  no  judg- 
ment and  no  opportunity  to  plead  or  answer,  and  therefore,  if 
he  refuses  to  pay,  and  payment  is  insisted  upon,  and  that  on 
pain  of  immediate  arrest,  or  seizure  of  goods,  the  payment 
cannot  be  deemed  volu  tary ;  and  if  he  is  not  liable  to  taxa 
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tion,  such  a  menace  is  duress.  If,  therefore,  he  pays,  with  or 
without  protest,  to  avoid  such  duress,  he  may  recover  the 
money  back,  if  he  is  not  liable.  Preston  v.  Boston,  12  Pick.  7 ; 
Boston  8f  Sandwich  Glass  Co.  v.  Boston,  4  Met  181.  But 
these  cases  go  on  the  assumption,  that  the  tax  was  wholly 
unauthorized  and  the  assessment  therefore  not  irregular  only, 
but  void. 

One  case  has  been  cited,  which  is  supposed  to  have  a  con- 
trary bearing  and  to  hold  that  part  of  the  tax  assessed  on  a 
party,  for  which  he  is  not  liable,  may  be  recovered  back  of  the 
town.  Torrey  v.  Millbury,  21  Pick.  64.  Perhaps  in  this  case 
the  point  was  not  so  much  considered,  as  it  would  have  been, 
but  for  the  express  admission,  by  the  counsel  for  the  defend- 
ants, that  the  plaintiff  was  entitled  to  recover  back  his  propor- 
tion of  $100,  which  the  town  had  no  authority  to  levy,  and 
for  which,  therefore,  he  was  not  liable  to  be  assessed ;  and  it 
was  this  proportion,  for  which  in  fact  he  had  judgment  Per- 
haps, were  such  a  case  again  under  consideration,  it  might 
require  a  careful  revision ;  but  the  case  was  decided  upon  the 
ground,  that  the  vote  for  raising  the  $100  was  unauthorized, 
and  without  warrant  of  law,  and  that  the  tax  therefor  was 
wholly  void.  We  are  not  aware  that  any  decided  case  has 
given  sanction  to  the  principle,  that  assumpsit  against  the 
town  or  city  will  lie  to  recover  back  money,  on  the  ground  of 
any  irregularity,  error  or  mistake  in  fact  or  in  law,  in  the 
mode  of  making  the  assessment  On  the  contrary,  we  think 
it  is  now  definitely  settled  by  a  series  of  decisions,  that  in 
such  case,  the  party's  only  remedy  is  by  application  to  the 
assessors  for  abatement  Rev.  Sts.  c.  7,  §  37.  If  the  party 
obtain  no  satisfactory  relief  there,  he  may  complain  to  the 
county  commissioners,  for  a  revision.  §  39.  And  it  has  re- 
cently been  decided,  that  if  there  be  any  error  or  mistake  in 
matter  of  law,  in  the  proceedings  of  the  commissioners,  a  writ 
of  certiorari  from  this  court  will  lie  to  correct  them.  New- 
bwryport  v.  County  Commissioners,  12  Met  211. 

Here  is  an  easy,  direct,  simple  and  practical  remedy  given 
by  law,  adequate  and  properly  adapted  to  the  case,  to  be  pur* 
sued  promptly,  under  proper  limitations  as  to  time  and  course 
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ii  proceeding,  before  tribunals,  specially  constituted,  and  fur* 
nished  with  all  the  means  of  affording  prompt  and  efficient 
relief  against  all  errors  of  fact  or  law,  by  which  a  party  can 
be  injured  by  wrong  taxation. 

This  was  settled  with  great  deliberation  in  the  case  of 
Osborn  v.  Danvers,  6  Pick.  98.  That  was  an  action  for  money 
had  and  received,  and  the  plaintiff  offered  to  prove  that  he 
was  taxed  for  a  large  amount  of  personal  property,  for  which 
he  was  not  liable  to  taxation  in  that  town.  But  thi*  court 
declined  going  into  that  question,  on  the  ground,  that  being 
an  inhabitant,  and  liable  to  taxation  for  personal  property,  it 
was  essentially  a  case  of  over  valuation,  and  that  the  law 
afforded  him  an  easy  and  appropriate  remedy,  which  was  his 
only  remedy.  The  grounds  of  the  decision  are  fully  stated, 
and  appear  to  be  satisfactory. 

A  distinction  was  taken  in  Preston  v.  Boston,  12  Pick.  7, 
which  does  not  alter,  but  confirms,  the  doctrine  of  Osborn  v. 
Dcmvers.  The  plaintiff  had  been  assessed  as  a  resident  inha- 
bitant, having  his  domicil  in  Boston,  for  his  poll  and  personal 
estate,  and  also  for  real  estate.  It  was  shown  that  his  domi- 
cil was  not  in  Boston,  but  in  Medford,  where  he  was  assessed, 
and  he  brought  his  action  to  recover  the  sum  he  had  paid, 
under  protest,  on  his  poll  and  personal  estate.  It  was  con- 
tended in  defence,  on  the  authority  of  the  last  case,  that  as 
he  was  liable  to  taxation  in  Boston  for  real  estate,  whether 
liable  for  personal  or  not,  it  was  but  an  over  taxation,  and  his 
remedy  was  under  the  statute.  But  the  court  took  the  dis- 
tinction, that  real  and  personal  estate  are  entirely  distinct  sub- 
jects of  taxation ;  the  one  taxable  in  the  place  where  situ- 
ated; the  other,  where  the  owner  has  his  domicil  It  was 
considered  that  one  not  domiciled  within  the  city  was  not 
within  the  jurisdiction  of  the  assessors,  and  that  the  proceed- 
ing as  against  him  was  wholly  without  authority  and  void. 
It  was  considered  that  the  real  and  personal  estate  were  dis- 
tinct integral  subjects  of  taxation,  the  one  exclusively  within 
the  jurisdiction  of  the  assessors  of  the  place  where  situated ; 
the  other  exclusively  within  the  jurisdiction  cf  the  assessors 
of  the  place  of  the  owner's  domicil. 
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These  cases  have  since  been  reconsidered  and  affirmed* 
Boston  Water  Power  Co.  v.  Boston,  9  Met  199.  These  prin- 
ciples were  revised  and  affirmed,  with  some  explanation  of 
particular  expressions  in  the  reports  of  former  cases,  at  the 
last  March  term  in  Suffolk.  Howe  v.  Boston,  7  Cush.  273.  In 
that  case  it  was  again  stated  as  the  law  of  this  commonwealth, 
and  as  the  result  of  the  cases,  that  there  is  no  case  in  which 
it  has  been  determined  that  one  part  of  the  same  tax,  whether 
on  real  or  personal  estate,  laid  for  a  lawful  purpose,  may  be 
held  legal,  and  another  portion  illegal  and  invalid,  so  that  the 
latter  can  be  recovered  back  in  an  action  of  assumpsit. 

It  appears  to  us  that  the  plaintiff's  objections  to  the  form, 
in  which  the  assessors  made  up  their  valuation,  and  entered 
it  in  their  books,  and  upon  which  they  affixed  the  different 
parts,  which  went  to  make  up  the  aggregate  of  the  plaintiff's 
tax,  are  all  objections  to  matters  of  detail,  which  do  not  go  to 
show  that  either  the  tax  on  the  real  estate,  or  the  tax  on  the 
personal  estate,  is  void.  He  may  be  subjected  to  inconve- 
nience ;  as  for  instance  in  adjusting  their  respective  rights,  as 
between  him  and  his  tenants,  where  he  is  taxed  for  estates 
held  by  tenants.  This  may  have  arisen,  in  part,  perhaps  in 
whole,  from  the  fact,  that  the  plaintiff  brought  in  no  list  of 
polls,  and  estates  both  real  and  personal,  not  exempted  from 
taxation,  according  to  the  notice  issued  by  the  assessors,  pur* 
suant  to  law,  for  that  purpose.     Rev.  Sts.  c.  7,  §  19. 

It  was  said  in  argument,  that  it  is  not  made  the  duty  of  the 
tax-payer  to  bring  in  a  list,  but  that  it  is  optional  with  him  to 
do  it  or  not,  and  that  the  failure  to  do  so  does  not  exempt  asses* 
sors  from  doing  their  duty,  according  to  law.  Perhaps  it  is 
true,  that  it  is  not  made  the  duty  of  the  tax-payer  to  bring  in 
a  list;  but  it  is  made  a  condition  precedent;  Rev.  Sts.  c.  7, 
§  40 ;  without  which  he  cannot  have  the  remedies  provided  for 
him  by  law.  Section  23  provides  that  if  any  person  shall  not 
have  brought  in  such  list,  the  assessors  shall  ascertain,  as 
nearly  as  possible,  the  particulars  of  his  personal  and  real 
estate,  and  make  an  estimate  thereof,  at  its  just  value,  accord- 
ing to  their  best  information  and  belief ;  and  their  estimate,  by 
1 24,  shall  be  conclusive.    The  effect  of  the  statute  therefore  ia. 
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that  a  person  may,  at  his  option,  decline  giving  in  his  list,  and 
leave  the  assessors  to  ascertain  the  particulars ;  but  if  he  does 
so,  he  tacitly  submits  himself  to  their  valuation  and  assess- 
ment ;  and  of  necessity  waives  all  those  exceptions,  which  he 
could  take  only  on  condition  of  having  given  in  a  list  He 
submits  himself,  to  what  is  called  in  some  of  the  earlier  sta- 
tutes, (Anc  Chart  70,  73,)  the  doom  of  the  assessors.  He 
may  find  an  advantage  in  this,  because  the  assessors,  accord- 
ing to  their  best  information  and  belief,  may  assess  him  for 
less  property  than  he  is  liable  for.  The  statute  was  founded 
on  the  equitable  consideration,  that  he  shall  not  take  this 
chance,  and  afterwards,  if  it  is  unfavorable,  have  all  the  same 
benefit  as  if  he  had  given  in  a  true  statement,  for  the  informa- 
tion of  the  assessors,  in  the  first  instance.     See  6  Cush.  477. 

And  so,  as  to  the  alleged  errors,  in  misdescription  and  wrong 
classification  of  different  parcels  of  estate,  putting  together 
those  in  the  occupation  of  different  tenants ;  how  is  it  possible 
to  decide  that  these  might  not  all  have  been  avoided,  had  the 
plaintiff  given  in  a  list  of  his  property,  including  all  these 
estates,  correctly  described,  properly  classified,  those  occupied 
by  tenants  stated,  so  as  to  conform  to  what  the  plaintiff  now 
says  ought  to  have  been  done  by  the  assessors  ?  The  statute 
already  cited,  §  22,  requires  that  the  assessors  shall  receive,  as 
the  true  valuation  of  the  property  of  such  individual,  the  list 
brought  in  by  him ;  which  has  been  held  to  mean,  not  the 
appraisement  or  fixing  of  value,  but  the  enumeration,  descrip- 
tion, occupancy,  and  other  particulars  of  all  the  real  estate 
of  such  individual  Newburyport  v.  County  Commissioners,  12 
Met  211. 

The  duty  of  the  assessors  is,  in  the  emergency  —  that  of  act- 
ing without  the  information  which  the  plaintiff's  list  would 
have  given  them — to  make  a  list  according  to  their  best  in- 
formation and  belief;  the  complaint  made  in  this  action  is  not 
that  they  did  not  make  it  according  to  their  best  information 
and  belief,  but  the  plaintiff  offers  evidence  aliunde,  by  surveys 
of  land  and  other  means,  to  show  that  they  did  not  make  it 
correctly,  and  according  to  the  truth  of  facts  as  they  actually 
existed 
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Id  regard  to  the  alleged  mistake  in  the  taxation  of  personal 
property,  by  assessing  the  plaintiff  for  shares,  which  should 
have  been  taxed  to  a  ward ;  we  think  it  is  fully  answered  by 
the  views  already  stated.  In  the  case  of  Osborn  v.  Danvers, 
it  is  said :  "  It  is  immaterial  whether  the  excess  is  caused  by 
including  in  the  valuation  property  of  which  the  person  taxed 
is  not  the  owner,  or  that  for  which  he  is  not  liable  to  be  taxed. 
In  both  cases  the  remedy  is  the  same."  To  apply  that  rule, 
it  is  immaterial  whether  the  plaintiff  held  the  shares  in  his 
own  right,  or  as  guardian,  or  held  no  such  shares  at  alL  It 
would  be  a  mere  excess  of  valuation,  which  could  not  be 
relieved  against  in  this  action.  Indeed  it  was  candidly  con- 
ceded by  one  of  the  learned  counsel  for  the  plaintiff,  that  if 
this  was  a  case  of  over-valuation,  the  plaintiff  had  no  remedy 
in  this  action. 

This  case  strongly  corroborates  the  remarks  made  in  some 
of  the  cases,  upon  the  importance  of  leaving  any  party  ag- 
grieved by  an  over-taxation,  or  other  irregularity  of  assessors, 
to  his  statute  remedy ;  and  upon  the  mischiefs  which  would 
follow  from  holding  taxes  void  for  any  such  irregularity.  By 
the  statute  remedy, the  tax-payer  must  do  what  is  in  his  power 
to  aid  the  assessors.  If  he  has  ground  of  complaint,  he  must 
make  it  to  the  assessors  within  six  months ;  §  41 ;  ordina- 
rily therefore  to  the  same  assessors,  who  made  the  valuation, 
and  who  know  all  the  facts.  If  the  assessors  refuse  the  relief 
he  seeks,  he  may  make  his  complaint  to  the  county  commis- 
sioners ;  but  he  must  file  his  complaint  with  their  clerk  within 
one  month  after  the  assessors'  refusal,  whilst  the  facts  are  still 
recent  and  capable  of  proof  and  explanation.  §  39. 

Compare  this  with  an  action  against  the  town  or  city  to  re- 
cover back  money  illegally  assessed,  —  assessed  upon  a  wrong, 
erroneous,  and  mistaken  valuation,  made  by  the  assessors, 
without  any  information  from  the  tax-payer — by  showing  any 
such  error  or  mistake  in  the  valuation,  an  action  in  which  he 
may  recover  all  such  portion  of  the  tax  paid,  as  he  can  show 
to  have  been  assessed  upon  the  basis  of,  or  in  respect  to,  such 
erroneous  and  illegal  valuation.  It  may  be  brought  at  any 
time  within  six  years  from  its  payment,  after  the  officers  have 
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been  changed,  perhaps  some  of  them  dead,  and  evidence  lost 
Any  person,  having  paid  a  tax,  may  go  and  look  over  the 
assessors'  books,  and  if  he  can  find  any  one  item  so  errone- 
ous, he  may  bring  and  maintain  such  an  action  with  costs 
against  the  town.  There  is  annexed  to  the  statement  of  facts 
in  this  case,  the  actual  valuation,  made  by  the  assessors,  of  the 
plaintifp8  property  for  the  year  1849 ;  it  consists  of  nineteen 
items  of  real  and  personal  estate,  eight  or  ten  of  which  are 
subject  to  some  exception.  The  ground  of  the  action  is,  that 
so  far  as  any  one  of  these  can  be  shown  to  be  illegal,  the  tax 
assessed  in  respect  to  it  may  be  recovered  back. 

If  such  an  action  could  be  maintained,  it  would  in  effect  be 
to  transfer  the  duty  and  business  of  forming  a  valuation,  and 
assessing  and  levying  taxes,  from  the  domestic  tribunal,  to 
which  the  law  has  committed  it,  to  a  court  of  justice,  settling 
facts  on  evidence,  by  a  jury,  and  with  very  inadequate  means 
for  the  performance  of  that  duty,  to  the  satisfaction  of  any- 
body. Deciding,  therefore,  that  such  action  will  not  lie,  is  not 
deciding  upon  a  mere  question  of  form  of  remedy,  where  a 
real  grievance  is  shown;  but  it  results  from  a  view  of  the 
fundamental  principles,  on  which  the  whole  system  of  public 
taxation  is  founded.  Judgment  for  the  defendants. 


Stephen  Withington  vs.  The  Inhabitants  of  Harvard. 

A  town  yoted  to  let  an  inhabitant,  who  sent  his  children  to  school  in  another  town, 
"  draw  his  proportion  of  school  money ; "  and  reconsidered  this  vote  before  the 
money  was  paid  :  It  was  held,  that  such  inhabitant  could  not  maintain  assumpsit 
against  the  town  for  the  amount  of  the  taxes  assessed  upon  and  paid  by  him  for 
the  support  of  schools. 

A.  tax-payer  in  a  town  cannot  maintain  assumpsit  against  the  town,  for  his  propor- 
tion of  the  expenses  of  the  burial  of  persons  not  paupers,  paid  by  the  town  out 
of  the  money  raised  by  town  taxes. 

This  was  an  action  of  assumpsit,  to  recover  the  taxes 
assessed  upon  and  paid  by  the  plaintiff  for  the  support  of 
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schools  in  the  town  of  Harvard,  in  1843, 1844, 1845 ;  and  also 
to  recover  his  proportion  of  the  stuns  paid  by  said  town,  from 
1841  to  1847,  inclusive,  for  the  expenses  of  the  burial  of  per- 
sons not  paupers.  The  case  was  submitted  to  the  court  of 
common  pleas,  and  upon  appeal  to  this  court,  upon  the  fol- 
lowing facts :  — 

The  town  of  Harvard,  ever  since  the  year  1842,  has  been 
duly  divided  into  eight  school  districts.  At  the  annual  town 
meetings  in  1843, 1844,  and  1845,  the  town  voted  to  raise  cer- 
tain sums  of  money  for  the  support  of  schools,  and  appor- 
tioned the  same  among  the  several  districts.  And  these  sums 
were  duly  assessed,  collected,  and  paid  into  the  treasury  of 
the  town.  The  plaintiff  was  an  inhabitant  of  school  district 
No.  5,  and  had  three  children,  embraced  in  the  census  of  the 
district,  whom  he  sent  during  those  years  to  the  school  in 
Bolton,  as  being  more  conveniently  situated.  The  warrant 
calling  the  annual  town  meeting  in  March,  1845,  contained 
the  following  article :  "  To  see  if  the  town  will  let  Stephen 
Withington  have  his  proportion  of  school  money,  so  long  as 
he  may  send  his  scholars  to  Bolton  to  school."  On  this  arti- 
cle, the  town,  at  this  meeting,  voted  "  that  Mr.  S.  Withington 
draw  his  proportion  of  school  money ; "  and,  at  an  adjourn- 
ment of  the  meeting  on  the  first  Monday  of  April,  voted  to 
reconsider  this  vote. 

Prom  the  years  1841  to  1847,  inclusive,  the  town  of  Hai 
vard  expended  certain  sums  to  defray  the  expenses  of  the 
burial  of  all  persons,  whether  inhabitants  or  not,  residing,  and 
dying  and  being  buried,  at  Harvard,  although  not  town  nor 
state  paupers,  nor  transient  persons,  nor  needing  nor  asking 
aid  from  the  town  as  paupers.  These  sums  were  all  raised  by 
town  taxes  duly  assessed  and  collected  and  paid  into  the  town 
treasury ;  and  the  plaintiff  paid  the  proportion  of  such  taxes 
assessed  to  him  in  each  year. 

The  plaintiff,  before  bringing  this  action,  demanded  of  the 
selectmen  and  of  the  town  treasurer  of  Harvard,  the  several 
sums  sued  for,  and  of  the  prudential  committee  of  school  dis- 
trict No.  5,  the  school  money  sued  for;  and  they  severally 
refused  to  pay  him  such  sums  or  any  of  them. 


Digitized  by  VjOOQlC 


68  WORCESTER. 

WlthingUm  0.  Inhabitants  of  Harraid. 

R  Fuller,  for  the  plaintiff. 

C.  Allen,  for  the  defendants. 

Shaw,  C.  J.  It  appears  to  as  that  this  action  cannot  be 
maintained,  on  either  ground.  The  town  having  raised  money, 
pursuant  to  law,  for  the  support  of  schools  within  the  town, 
had  no  authority  to  vote  that  a  portion  of  it  should  be  refunded 
to  an  individual,  to  be  expended  in  another  town  or  for  any 
other  purpose.  It  would  disturb  the  harmony  and  simplicity 
of  the  public  school  system,  and  is  not  warranted  by  law. 
Perry  v.  Dover,  12  Pick.  206.  The  vote  of  the  town,  of 
March,  1845,  authorizing  the  plaintiff  "to  draw  his  proportion 
of  school  money,"  constituted  no  contract;  it  was  at  most,  an 
authority  to  the  treasurer,  to  pay  him  that  sum,  and  being 
revoked,  by  the  reconsideration,  before  it  was  acted  on,  it 
ceased  to  have  any  effect,  as  if  it  had  never  been  passed. 

But  the  other  ground  on  which  the  plaintiff  places  his  right 
to  recover,  is  still  less  tenable.  It  appears  that  for  some  years 
the  town  of  Harvard  paid  certain  expenses  of  funerals  and 
burials,  which,  it  is  maintained  by  the  plaintiff,  towns  have 
no  authority  to  incur  and  pay.  The  plaintiff  brings  his  action 
against  the  town  to  recover  his  share  of  the  money  so  paid; 
being,  we  suppose,  such  proportion  as  his  town  tax  bears  to 
the  whole  of  the  taxes  of  the  town. 

We  are  not  prepared  to  say,  that  under  some  of  the  health 
laws,  towns  are  not  authorized  to  provide  for  such  expenses. 
The  powers  given  to  a  board  of  health,  (and  where  not  other- 
wise provided  for,  the  selectmen  of  any  town  are  made  a 
board  of  health,)  are  large  and  general,  to  make  regulations 
for  the  interment  of  the  dead,  and  respecting  burying  grounds. 
Rev.  Sts.  c.  21,  §§  1,  7. 

But  assuming  that  it  was  wholly  unauthorized,  it  would 
afford  the  plaintiff  no  cause  of  action.  To  assert  the  contrary 
would  be  to  maintain  that  whenever  the  town,  by  its  officers 
and  agents  or  otherwise,  shall  allow  and  pay  a  bill  which  they 
are  not  authorized  to  pay,  every  tax-paying  inhabitant,  resi- 
dent or  non-resident,  may  have  an  action  against  the  town  to 
recover  his  hundredth,  or  thousandth,  or  ten  thousandth  part 
of  it    Withnnt  relying  upon  the  intolerable  inconvenience  of 
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such  a  proceeding,  there  is  no  principle  on  which  it  can  rest 
The  money  was  not  his  money ;  it  belonged  to  the  corpora- 
tion. The  claim  is  founded  on  no  contract  or  promise,  express 
or  implied.  It  is  substantially  a  claim  for  damages  done  to 
the  plaintiff  by  the  town  or  its  officers,  in  diminishing  a  fund, 
in  which  he,  as  a  tax-paying  inhabitant,  was  indirectly  inte- 
rested* If  he  is  aggrieved,  it  is  a  damage,  which  he  suffers  in 
common  with  all  the  inhabitants,  and  he  must  seek  his  redress 
in  some  other  way,  than  by  an  action  of  assumpsit  against 
the  town.  Judgment  for  the  defendants. 


Eusha  Flaoo  v$m  Thb  City  of  Worcester. 

It  is  no  ground  of  objection  to  the  acceptance  of  the  verdict  of  a  jury,  assessing 
damages  occasioned  to  adjoining  land  by  the  raising  or  lowering  of  a  highway, 
that  there  was  no  such  determination  of  damages  by  the  selectmen  or  mayor  and 
aldermen,  as  to  authorize  the  county  commissioners  to  issue  a  warrant  for  a  jury 
But  such  objection,  if  relied  upon,  must  be  taken  before  the  county  commis- 
sioners. 

In  a  proceeding  against  a  city  or  town  to  assess  damages  occasioned  to  adjoining 
land  by  the  raising  or  lowering  of  a  highway,  a  person,  who,  though  not  residing 
in  the  city  or  town,  has  a  claim  against  the  respondents  of  like  character  to  that 
in  controversy,  and  feels  himself  aggrieved  and  injured  by  the  alteration  in  ques- 
tion, is  not  competent  to  sit  on  the  jury. 

This  was  a  proceeding  before  a  sheriff's  jury,  for  the  reco- 
very of  damages  sustained  by  the  petitioner,  in  consequence  of 
the  lowering,  by  the  respondents,  of  the  grade  of  a  highway, 
adjoining  the  petitioner's  land  in  the  city  of  Worcester. 

The  petitioner,  in  his  application  to  the  county  commis- 
sioners for  a  jury,  set  forth,  that  the  respondents  having  failed 
to  make  any  provision  for  the  payment  of  his  damages,  and 
having  never  caused  any  adjudication  thereof  to  be  made,  the 
petitioner,  on  the  19th  of  June,  1850,  presented  a  petition  to 
the  mayor  and  aldermen,  praying  that  his  damages  might 
be  legally  assessed;  that  this  petition  was  referred,  by  both 


Digitized  by  VjOOQlC 


70  WORCESTER. 


Flagg  v.  City  of  Worcester. 


Dranches  of  the  city  government,  to  a  committee,  who  reported 
thereon,  that  the  respondents  should  pay  the  petitioner,  in  full 
compensation  for  his  said  damages,  the  sum  of  seven  hundred 
and  fifty  dollars ;  that  this  report,  being  made  to  the  board  of 
aldermen,  was  there  read  and  laid  on  the  table,  on  the  5th  of 
August,  1850 ;  and  that  no  further  action  had  been  taken  or 
had  thereon.  The  petitioner,  therefore,  alleging  himself  to  be 
w  aggrieved  by  the  said  determination  of  said  board  of  mayor 
and  aldermen,  and  by  the  amount  reported  by  the  said  com- 
mittee as  the  amount  that  ought  to  be  paid  to  him  in  full  for 
his  damages,"  prayed  that  a  jury  might  be  summoned  and 
impanelled,  according  to  law,  to  ascertain  and  determine  his 
damages,  for  and  by  reason  of  the  lowering  of  the  grade  of 
the  highway  as  aforesaid. 

The  commissioners  ordered  the  prayer  of  the  petition  to  be 
granted ;  and  issued  a  warrant,  pursuant  to  which  the  sheriff 
summoned  and  impannelled  a  jury,  one  of  whom,  Harvey 
Bancroft,  of  Auburn,  was  the  owner  of  real  estate  for  which 
he  paid  taxes  in  Worcester.  The  respondents  objected  to  his 
being  sworn,  when  the  following  proceedings  took  place,  as 
appeared  by  the  sheriff's  certificate :  "  The  sheriff  put  to  the 
said  Harvey  Bancroft  the  several  questions  stated  in  Rev. 
Sts.  c.  95,  §  27,  all  of  which  he  answered  in  the  negative. 
The  counsel  for  the  inhabitants  of  Worcester  requested  the 
sheriff  to  inquire  of  the  juror,  Harvey  Bancroft,  whether  he  is 
not  the  owner  of  real  estate  in  the  city  of  Worcester,  and 
whether  the  city  have  not  made  repairs  or  alterations  upon 
the  highway  where  his  estate  abuts  on  the  same,  and  if  so, 
whether  he  does  not  feel  himself  aggrieved  and  injured  by 
such  repairs  and  alterations,  and  whether  he  does  not  claim 
damages  of  the  city  in  consequence  of  such  repairs  or  altera- 
tions, and  also,  whether  he  does  not  consider  himself  entitled 
to  damages  therefor.  The  sheriff  declined  to  put  the  inquiries, 
stating  that  if  all  the  questions  were  answered  in  the  affirma- 
tive, he  should  not  consider  that  Mr.  Bancroft  was  disqualified 
to  serve  as  a  juror ;  that  he  considered  the  question  of  interest 
arising  from  the  possession  of  real  estate  without  inhabitancy 
as  settled  in  the  case  of  Rutland  v.  Worcester,  20  Pick.  71, 84  j 
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and  that  as  regarded  any  repairs  or  alterations  of  highway  in 
the  vicinity  of  land  of  Mr.  Bancroft,  it  was  in  a  different 
street,  more  than  a  quarter  of  a  mile  distant,  and  had  no  con- 
nection whatever  with  the  alteration  complained  of  by  the 
petitioner.'9 

Bancroft  and  the  other  jurors  were  then  sworn  by  the  she- 
riff; and  after  they  had  chosen  a  foreman,  proceeded,  againet 
the  objection  of  the  respondents'  counsel,  to  view  the  pre- 
mises ;  and,  after  both  parties  had  been  heard,  agreed  upon  a 
verdict  in  favor  of  the  petitioner,  which  was  returned  into  the 
court  of  common  pleas,  and  accepted  by  that  court;  where- 
upon the  respondents  appealed.  The  objections  taken  by  the 
respondents  to  the  acceptance  of  the  verdict  are  stated  in  the 
opinion. 

P.  C.  Bacon  and  D.  Foster,  for  the  respondents. 

B.  F.  Thomas ,  for  the  petitioner. 

Bioblow,  J.  The  first  objection  taken  to  the  acceptance 
of  the  verdict  in  this  case,  that  there  was  no  such  determina- 
tion by  the  mayor  and  aldermen  of  the  city  upon  the  question 
of  damages,  under  Rev.  Sts.  c.  25,  §  6,  as  to  authorize  the 
county  commissioners  to  issue  a  warrant  for  a  jury,  cannot 
avail  the  respondents,  because  the  objection  was  not  season- 
ably taken.  Such  a  determination  is  the  basis  of  all  subse- 
quent proceedings,  and  without  it  the  county  commissioners 
had  no  authority  to  act  in  the  premises.  If,  therefore,  the 
respondents  intended  to  avail  themselves  of  such  an  objection, 
it  was  their  duty  to  have  taken  it  at  the  outset  They  can- 
not be  permitted  to  come  in  and  submit  in  silence  to  the  juris- 
diction of  the  commissioners,  and  after  having  taken  their 
chance  of  a  favorable  verdict,  defeat  the  proceedings  by  objec- 
tions, which  must  have  been  within  their  knowledge  during 
the  preliminary  proceedings.  We  think,  therefore,  that  the 
respondents  have  waived  all  right  of  exception  on  this  ground 
FUckburg  Railroad  v.  Boston  8f  Maine  Railroad,  3  Cush.  58, 
77;  Field  v.  Verm,  if  Mass.  Railroad,  4  Cush.  150;  Meacham 
v.  Fitehburg  Railroad,  4  Cush.  291, 296.  Besides,  it  may  well 
be  taken  for  granted  in  ulterior  proceedings  in  cases  of  this 
kind,  when  the  contrary  is  not  shown  by  the  record,  that  it  was 
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made  to  appear  satisfactorily  to  the  commissioners,  that  such 
determination  by  the  mayor  and  aldermen  had  taken  place. 
There  is  nothing  in  the  present  case  from  which  we  can  infei 
that  all  the  proceedings  on  the  subject  by  the  mayor  and 
aldermen  are  spread  out  on  the  record:  and,  therefore,  the 
maxim  omnia  rite  acta  presumuntur  is  applicable. 

The  objection  to  the  verdict,  on  the  ground  of  bias  or  pre- 
judice on  the  part  of  one  of  the  jurors,  empanelled  to  try  the 
cause,  is  of  graver  importance.  Upon  the  facts  stated  in  the 
officer's  return,  we  are  bound  to  presume  that  the  juror,  if  the 
inquiries  had  been  put  to  him  by  the  sheriff  as  requested  by 
the  respondents,  would  have  answered  them  in  the  affirmative. 
The  ruling  of  the  sheriff  was,  that  if  so  answered,  he  should 
not  consider  the  juror  as  disqualified.  This  was  equivalent 
to  a  decision  by  the  sheriff,  that  the  objection  to  the  juror 
embodied  in  the  questions  proposed  by  the  respondents  was 
untenable;  because  he  refused  to  put  the  inquiries  on  that 
ground  alone.  It  was  not,  therefore,  the  mere  exercise  of  a 
discretion  on  the  part  of  the  sheriff  in  refusing  to  put  the 
questions,  to  which,  perhaps,  no  exception  could  have  been 
token.  CormnonweaUh  v.  Gee,  6  Cush.  174.  But  it  was  an 
opinion  upon  a  question  of  law,  which  is  subject  to  revision 
here.  Taken  in  this  light,  then,  the  case  stands  thus :  Is  a 
person  having  a  claim  against  the  respondents,  similar  in  its 
character  to  that  of  the  petitioner,  upon  which  the  jury  is  to 
pass,  and  who  feels  himself  aggrieved  and  injured  by  the  acts 
and  conduct  of  the  respondents  respecting  it,  a  fit  and  impar- 
tial juror  to  try  a  like  question  pending  against  the  city. 

The  well  settled  principles  of  the  common  law,  and  the 
express  provision  contained  in  the  declaration  of  rights,  Art. 
29,  alike  require  that  jurors  in  all  cases  should  be  as  free,  im- 
partial, and  independent  as  the  lot  of  humanity  will  permit. 
It  is  not,  therefore,  a  pecuniary  interest  only  or  chiefly,  that 
disqualifies  a  juror;  but  any  thing,  which  may  operate  to 
create  a  prejudice  or  bias  in  the  mind,  either  against  a  party 
or  his  cause,  is  deemed  an'  adequate  cause  of  challenge.  Nor 
is  the  degree  of  influence,  which  may  be  supposed  to  exist,  at 
all  material    It  is  sufficient  if  it  exist  at  all,  because  any 
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amount,  however  slight,  may  be  the  source  of  an  improper 
bias.  The  law  cannot  undertake  to  measure  the  extent  to 
which  the  mind  may  be  swayed  in  each  particular  case.  That 
which  would  influence  materially  the  judgment  of  one,  may 
have  but  little  or  no  effect  on  the  mind  of  another.  Therefore 
it  is,  that  the  fact  that  there  exists  a  cause  of  bias,  such  as 
kindred,  prejudice,  interest  in  the  question,  though  not  in  the 
event  of  the  suit,  are  held  sufficient  to  disqualify  a  juror,  with- 
out any  inquiry  as  to  its  effect  on  his  impartiality.  The  pro- 
visions contained  in  Rev.  Sts.  c.  95,  §§  27-31,  show  how 
carefully  the  legislature  has  guarded  the  jury  box  against  all 
such  improper  and  disturbing  influences.  See  Hesketh  v. 
Braddock,  3  Bur.  1856 ;  Commonwealth  v.  Worcester,  3  Pick. 
462 ;  Davis  v.  Allen,  11  Pick.  466. 

Upon  these  familiar  and  well  settled  principles,  it  seems  to 
us  that  a  juror,  having  a  claim  against  the  respondents  similar 
in  its  character  to  that  of  the  petitioner,  and  who  felt  himself 
injured  and  aggrieved  by  the  conduct  of  the  respondents  in 
relation  to  it,  was  not  so  entirely  free  from  all  prejudice  and 
bias,  as  to  "  stand  indifferent  as  he  stood  unsworn.'9  On  this 
ground  we  think  that  the  verdict  must  be  set  aside. 


Francis  H.  Kinnicutt  &  wife  vs.  Maria  Stockwbll. 

No  exception  lies  to  a  decision  of  the  court  of  common  pleas,  oyerrnling  a  motion 
made  for  a  new  trial  on  the  ground  of  the  alleged  incompetency  of  a  juror  by 
reason  of  interest. 

This  was  an  action  of  trespass  quart  clausum  /regit,  brought 
to  try  a  question  of  boundary.  After  a  verdict  for  the  defend- 
ant in  the  court  of  common  pleas,  the  plaintiff  moved  in  that 
court  for  a  new  trial,  on  the  ground  that  one  of  the  jurors  was 
interested  in  an  estate,  adjoining  to  a  part  of  a  boundary  line, 
another  part  of  which  was  drawn  in  question  in  the  present 

YOL.  vm.  7 
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case;  and  that  the  juror  was,  therefore,  incompetent  to  sit  in 
this  case,  by  reason  of  interest  in  the  question  in  dispute. 
And  the  plaintiff  made  affidavit  that,  at  the  time  of  the  trial, 
he  did  not  know  of  the  fact,  on  which  the  objection  to  the 
competency  of  the  juror  was  placed.  At  the  hearing  of  the 
motion  for  a  new  trial,  it  was  proved  to  the  satisfaction  of 
the  presiding  judge,  Hoar,  J.,  that  the  part  of  the  boundary 
line  adjoining  the  land  of  the  juror  had  been  fixed  and  esta- 
blished by  the  consent  of  the  owners  of  the  lots  on  each  side 
of  the  line,  and  by  an  adverse  and  continuous  occupation  for 
more  than  twenty  years ;  and  that  the  juror,  therefore,  was  not 
interested  either  in  the  cause  or  in  the  question.  And  the 
judge  overruled  the  motion  for  a  new  trial,  and  ordered  judg- 
ment to  be  entered  on  the  verdict ;  whereupon  the  plaintiffs 
alleged  exceptions. 

B.  F.  Thomas  and  J.  Mason,  for  the  plaintiffs. 

E.  Washburn,  for  the  defendant. 

Shaw,  C.  J.  As  the  supposed  interest  of  the  juror  depends 
solely  upon  facts,  the  decision  of  that  question  belongs  exclu- 
sively to  the  judge,  on  the  trial,  if  the  challenge  be  then  made ; 
but  if  not  then  known,  and  a  motion  for  a  new  trial  be  made 
on  that  ground  in  the  court  of  common  pleas,  the  same  rule 
must  apply,  and  the  decision  of  the  judge  is  conclusive.  Rev. 
Sts.  c.  95,  §  27 ;  Borden  v.  Borden,  5  Mass.  79, 80.  The  same 
rule  applies  when  the  competency  of  a  witness  depends  on 
questions  of  fact.  The  decision  of  the  judge  is  conclusive, 
unless  he  prefers  to  reserve  the  question.  Dole  v.  Thurlow, 
12  Met  159. 

The  court  are  also  inclined  to  the  opinion,  that  any  motion 
for  a  new  trial  in  the  court  of  common  pleas  is  an  application 
to  the  discretion  of  that  court,  and  that  their  decision  is  con- 
clusive ;  but  we  do  not  place  our  decision  of  this  case  on 
that  ground,  the  other  being  decisive.  Or  ay  v.  Bridge,  11 
Pick.  189.  Exceptions  overruled. 
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The  Inhabitants  of  Blackstone  vs.  The  Inhabitants  o* 

Seekonk. 

In  this  commonwealth,  an  illegitimate  child,  born  after  the  10th  of  April,  1767,  and 
before  the  passing  of  the  St.  1789,  c.  14,  has  the  settlement  of  his  mother  at  the 
time  of  his  birth,  if  she  then  had  any. 

This  was  an  action  of  assumpsit,  to  recover  for  expense* 
incurred  in  the  support  of  Henry  Williams,  a  pauper.  At  the 
trial  in  the  court  of  common  pleas,  before  Hoar,  J.,  the  plain- 
tiffs having  made  out  a  primd  facie  case  against  the  defend- 
ants, tracing  the  pauper's  settlement  to  a  maternal  ancestor, 
the  defendants  then  introduced  evidence,  that  Henry,  the  pau- 
per, was  the  son  of  James,  who  was  the  son  of  Timothy,  who 
was  the  illegitimate  son  of  Elizabeth  O'Brien,  the  daughter 
of  Dennis  O'Brien,  whose  settlement  was  in  Swanzey.  After 
the  death  of  said  Dennis,  his  widow  and  this  daughter  removed 
to  Rhode  Island,  where,  about  1781,  Timothy,  the  ancestor 
aforesaid,  was  born  out  of  wedlock,  and  there  remained  till 
1788,  when  the  grandmother  and  mother  returned  with  the 
child  to  Swanzey,  where  the  settlement  of  said  Elizabeth  then 
was,  as  derived  from  her  father,  and  remained  there  till  after 
the  statutes  of  1789  and  1793  were  enacted.  No  settlement 
was  gained  elsewhere  by  Timothy  in  his  lifetime;  and  upon 
these  facts  the  court  ruled  that  he  took  the  settlement  of  his 
mother.  A  verdict  was  thereupon  rendered  for  the  defend* 
ants,  and  the  plaintiffs  alleged  exceptions. 

E.  Washburn,  for  the  plaintiffs. 

B.  F.  Thomas,  for  the  defendants. 

Mbtcalf,  J.  By  the  common  law  of  England,  and  until 
the  St  of  4  &  5  Wm.  4,  c.  76,  illegitimate  children,  as  a  gene- 
ral rule,  had  their  settlement  where  they  were  born.  Rex  v. 
Inhabitants  of  As  tie y,  Cald.  559;  1  BL  Com.  459;  Gambler 
on  Parochial  Settlements,  107  - 109.  By  the  same  law,  legi- 
timate children  have  a  settlement  in  the  place  of  their  birth, 
if  neither  of  their  parents  has  a  settlement  elsewhere.  1  BL 
Com.  362.  We  have  not  been  able  to  ascertain,  to  our  entire 
satisfaction,  whether  this  was  ever  the  law  of  Massachusetts 
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Mr.  Dane  and  Mr.  Leavitt  supposed  that  it  was.  2  Dane  Ah. 
408;  Leavitt's  Summary,  5,  9,  32.  And  the  St.  of  1789,  c.  14, 
§  1,  has  a  strong  implication  that  a  settlement  might  have 
been  previously  obtained  by  birth.  But  however  this  may 
have  been,  it  is  certain  that,  by  the  construction  given  to  the 
provincial  St.  7  Geo.  3,  c.  3,  §  4,  (Anc.  Chart  663,)  published 
in  March,  1767,  no  settlement  could  be  gained  here,  by  birth, 
after  April  10th  in  that  year.  So  Parsons,  C.  J.,  said,  in  Chel- 
sea v.  Maiden,  4  Mass.  135,  and  in  Granby  v.  Amherst,  7  Mass. 
3 ;  and  so  the  court  have  since  repeatedly  held.  Andover  v. 
Canton,  13  Mass.  550;  Newton  v.  Braintree,  14  Mass.  382; 
North  Bridgewater  v.  East  Bridgewater,  13  Pick.  303. 

The  first  express  statute  provision  concerning  the  settlement 
of  illegitimate  children  is  found  in  St.  1789,  c.  14,  §  3,  which 
declared  that  they  should  "  be  deemed  and  taken  to  be  inha- 
bitants with  the  mother,"  until  they  should  gain  a  settlement 
in  some  other  town  or  district.  By  §  1  of  this  statute,  it  was 
declared  that  all  citizens  of  the  commonwealth,  who,  before 
the  10th  of  April,  1767,  resided  in  any  town  or  district  in 
Massachusetts  for  the  space  of  one  year,  without  being  warned 
to  depart,  should  be  deemed  and  taken  to  be  inhabitants  of 
the  same  town  or  district.  Under  this  provision,  none  but 
adult  persons,  whether  born  in  lawful  wedlock  or  otherwise, 
acquired  a  settlement.     Somerset  v.  Dighton,  12  Mass.  383. 

In  the  next  statute  on  this  subject,  ( St.  1793,  c.  34,  reenacted 
by  the  Rev.  Sts.  c.  45,)  which  repealed  the  St.  of  1789,  it  was 
provided  that  illegitimate  children  should  follow  and  have  the 
settlement  of  their  mother  at  the  time  of  their  birth,  if  any 
she  should  then  have  in  the  commonwealth.  And  it  was  in 
this  statute  that  it  was  first  enacted,  in  express  terms,  that 
neither  legitimate  nor  illegitimate  children  should  gain  a  set- 
tlement, by  birth,  in  the  places  where  they  might  be  born,  if 
neither  of  their  parents  should  then  have  a  settlement  there. 

Under  the  St.  of  1789,  it  was  decided  that  if  the  mother 
gained  a  new  settlement,  her  illegitimate  child's  settlement 
followed  hers.  Petersham  v.  Dana,  12  Mass.  429 ;  and  New* 
ton  v.  Braintree,  and  North  Bridgewater  v.  East  Bridgewater, 
before  cited.    But  under  St.  1793,  it  is  held  that  such  child 
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retains  his  settlement  where  his  mother's  was  when  he  was 
born,  until  he  acquires  a  new  one  of  his  own,  although  his 
mother's  settlement  be  changed.  BoyUton  v.  Princeton,  13 
Mass.  381. 

The  child,  on  whose  settlement  the  present  case  must  turn, 
was  born  in  1781 ;  and  the  precise  question,  which  has  been 
raised  and  argued,  is  this :  Where  is  the  settlement  of  illegiti- 
mate children,  who  were  born  after  April  10th,  1767,  and 
before  the  passing  of  the  St.  of  1789,  c.  14?  If  this  question* 
were  new,  it  might  perplex  us.  But  it  has  been  decided,  in 
two  of  the  cases  already  referred  to,  that  the  original  settle- 
ment of  such  children  is  in  the  place  where  their  mother's  was 
when  they  were  born,  if  she  then  had  any.  Petersham  v. 
Dana,  and  North  Bridgewater  v.  East  Bridgewater.  And  the 
same  has  been  decided  respecting  the  settlement  of  an  illegiti- 
mate child  born  before  April  10th,  1767.  Newton  v.  Braintree, 
cited  above.  Upon  examination  of  these  cases,  in  connexion 
with  others,  we  cannot  find  any  uniform  single  ground  upon 
which  they  were  decided.  Indeed,  we  are  convinced  that  they 
were  not  all  decided  on  the  same  ground.  But  it  seems  to  us 
that  they  all  must  have  been  decided  upon  one  or  the  other 
of  three  hypotheses.  Either  first,  that  the  English  common 
law,  above  stated,  was  in  force  here  till  1767,  and  that  St. 
1789,  §  3,  operated  retrospectively,  and  conferred  the  mother's 
settlement,  if  she  had  any,  upon  all  illegitimate  children  who 
were  born  before  that  statute  was  passed,  except  those  who, 
by  §  1,  were  declared  to  have  acquired  a  settlement  by  resi- 
dence, &c. :  Or,  second,  that  by  the  common  law  of  Massa- 
chusetts, illegitimate  children  took  the  settlement  of  their 
mother  at  the  time  of  their  birth,  if  she  then  had  any :  Or, 
third,  that  if  such  children  had  their  settlement  at  the  place 
of  their  birth,  as  in  England,  until  the  year  1767,  then,  after 
such  settlement  was  abrogated  in  that  year,  the  court  for  the 
first  time  held,  without  any  statute  provision  to  that  effect, 
that  they  took  the  settlement  of  their  mother ;  and  that  this 
doctrine  was  confirmed  by  St.  1789. 

In  Petersham  v.  Dana,  it  was  said  that,  as  the  child's  mother, 
"  at  the  time  of  his  birth  "  (1775,)  «  had  a  lawful  settlement  in 
7* 
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Framingham,  so,  by  the  express  words  of  the  statute  of  1789, 
c.  14,  had  he."  If  so,  then  it  would  seem  that  it  must  have 
been  because  that  statute,  which  was  passed  fourteen  years 
after  the  child's  birth,  had  a  retrospective  operation,  and  con- 
ferred the  mother's  settlement  on  him,  if  he  had  none  before, 
or  if  he  had  one  before  at  a  different  place  from  that  of  his 
mother.  And  so  that  case  has  sometimes  been  understood* 
But  Mr.  Dane  says,  "many  lawyers  have  thought  this  act" 
(St.  1789,  c.  14,)  "  did  not  respect  any  child  born  before  it  was 
passed."    2  Dane  Ab.  410. 

In  Newton  v.  Braintree,  it  was  said,  that  "  under  "  (proba- 
bly meaning  after)  "  the  provincial  act  of  7  Geo.  3,  c.  3,  [1767] 
illegitimate  children  had  the  settlement  of  their  mother."  See 
also  Leavitt's  Summary,  21,  32 ;  2  Dane  Ab.  412.  But  how 
did  they  acquire  her  settlement?  Certainly  not  by  force  of 
that  statute  itself;  for  it  was  silent  on  this  point.  They 
might,  however,  have  acquired  it  by  force  of  St.  1789,  if  that 
statute  was  retrospective.  But  where  was  their  settlement 
between  1767  and  1789  ?  And  if  they  took  their  mother's 
settlement  by  force  of  St.  1789,  why  did  not  those  take  it,  who 
were  born  before  1767,  as  well  as  those  who  were  born  after- 
wards ;  and  what  effect  had  the  statute  of  1767  on  their  settle- 
ment? 

In  Somerset  v.  Digkton,  there  are  remarks  which  strongly 
imply  that  the  St.  of  1789  was  not  retrospective  in  its  opera- 
tion. And  it  was  also  there  said,  that  as  the  female  child, 
whose  settlement  was  in  question,  was  "  born  in  the  town  of 
Dighton,  where  her  mother  had  her  settlement,  in  the  year 
1747,  she  thereby,  as  the  law  then  was,  gained  a  settlement  in 
that  town."  It  is  not  quite  plain  whether  "  thereby,"  in  this 
passage,  means  that  the  child  gained  a  settlement  by  birth  or 
by  parentage.  Either  meaning,  however,  excludes  the  retro- 
spective operation  of  St.  1789 ;  for  the  child's  settlement  was 
put  upon  the  law  as  it  was  asserted  to  have  been  forty-two 
years  before  that  statute  was  passed. 

If  the  St.  of  1789  operated  retrospectively,  we  can  discern 
no  reason  why  it  should  not  affect  the  settlement  of  children 
born  as  early  as  1747,  as  well  as  of  those  who  were  born  aftei 
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1767 ;  nor  why  the  decision  in  Newton  v.  Braintree,  if  made 
on  the  ground  that  this  statute  had  a  retrospective  operation, 
was  not  as  well  warranted  as  the  decisions  in  Petersham  v. 
Dana,  and  North  Bridgewater  v.  East  Bridgewater. 

On  whatever  ground  the  foregoing  decisions,  or  any  of  them, 
were  made,  or  might  have  been  made,  we  have  the  satisfac- 
tion to  find  that  the  decisions  themselves  are  clear,  consistent, 
and  uniform ;  to  wit,  that  illegitimate  children,  born  before 
1789,  originally  have  their  mother's  settlement.  And  we  are 
bound  by  those  decisions. 

As  the  child,  on  whose  settlement  this  case  depends,  namely 
the  grandfather  of  the  pauper,  was  born  in  1781,  and  as  his 
mother's  settlement  was  then  in  Swanzey,  so  also  was  his, 
until  he  should  gain  a  new  one  elsewhere.  It  does  not  appear 
that  the  mother  afterwards  gained  a  settlement  in  Rhode 
Island.  But  if  she  did,  the  case  would  not  be  varied ;  as  has 
been  often  decided.  And  as  it  is  not  shown  that  either  the 
grandfather  or  the  father  of  the  pauper,  or  the  pauper  himself, 
ever  acquired  a  new  settlement,  the  settlement  of  the  latter  is 
still  in  Swanzey.  Exceptions  overruled* 


Alvah  Crocker  vs.  The  People's  Mutual  Fire  Insur- 
ance Company. 

A  policy  of  insurance  on  a"  machine  shop,  a  watchman  kept  on  the  premises/' 
does  not  require  a  watchman  to  be  kept  there  constantly,  but  only  at  such  times 
as  men  of  ordinary  care  and  skill,  in  like  business,  keep  a  watchman  on  their 
premises ;  and  in  an  action  on  such  a  policy,  evidence  of  the  usage,  in  this  respect. 
of  similar  establishments,  is  admissible. 

This  was  an  action  on  a  policy  of  insurance,  whereby  the 
defendants  insured  the  plaintiff  "  two  thousand  dollars  on  his 
machine  shop,  a  watchman  kept  on  the  premises ;  with  the 
privilege  to  insure  $2,000  at  the  Fitchburg  office,  $500  at  the 
New  England  office,  Concord." 
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At  the  trial,  which  was  before  Fletcher y  J. >  the  only  ground 
of  defence  relied  on  was,  that  there  was  not  "  a  watchman  kept 
on  the  premises,"  and  that  the  plaintiff  therefore  could  not 
recover.  To  meet  this  defence,  the  plaintiff  called  a  witness, 
who  testified  that  on  the  14th  of  November,  1849,  he  was 
hired  to  watch  the  building  a  quarter  of  each  night,  leaving  it 
about  half  past  seven  in  the  evening;  that  on  the  28th  of 
November,  he  was  hired  to  watch  what  was  called  half  the 
night,  going  in  at  half  past  five,  and  leaving  at  half  past  ten 
o'clock,  and  continued  to  do  so  until  the  8th  of  December, 
when  the  fire  occurred,  which  destroyed  the  building,  about 
one  o'clock  in  the  morning.  No  question  was  raised  as  to 
the  manner  in  which  the  watch  was  kept.  But  the  defend- 
ants contended  that  employing  a  watchman  for  the  times 
above  stated  was  not  such  a  compliance  with  the  terms  of  the 
policy  as  would  entitle  the  plaintiff  to  recover. 

The  plaintiff,  to  show  that  in  different  establishments  there 
was  a  difference  in  the  hours  of  keeping  a  watch,  called  two 
agents  and  managers  of  insurance  companies,  who  were 
allowed,  against  the  objection  of  the  defendants,  to  testify 
that  the  usages  of  different  establishments  which  employed 
watchmen  varied  very  much,  some  keeping  a  constant  watch; 
some  only  for  a  limited  period  of  time,  for  certain  specified 
hours ;  some  requiring  an  examination  to  be  made  at  a  cer- 
tain time  after  the  workmen  had  left  the  building,  &c* ;  that 
this  was  generally  a  subject  of  particular  inquiry  at  the  time 
of  making  insurance,  and  depended  upon  the  stipulations 
made  at  that  time ;  and  that  it  was  the  general  usage  of 
companies,  accustomed  to  insure  large  factory  buildings,  to 
put  to  persons  applying  for  insurance  the  question,  "  Is  there 
a  constant  watch ;  if  not,  what  is  your  arrangement  in  regard 
to  it?  "  to  which  the  answers  were  various,  as  above  stated* 

One  of  the  tenants,  who  was  concerned  in  employing  the 
watchman,  being  called  as  a  witness  for  the  defendants,  testi- 
fied that  he  thought  it  safe  to  be  without  a  watchman  the 
latter  part  of  the  night ;  that  until  the  7th  of  June,  1849,  a 
watchman  had  been  kept  on  the  premises  all  night,  when  the 
time  was  changed  to  what  was  railed  a  quarter  watch;  and 
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that  there  were  four  separate  tenants  of  the  building,  who  em 
ployed  about  one  hundred  and  fourteen  hands.  Two  manu  . 
facturers  testified  that  on  their  premises  they  employed  watch- 
men to  watch  all  night,  from  the  time  the  workmen  left  till 
they  came  to  work  again  in  the  morning.  And  two  witnesses, 
engaged  in  the  management  of  a  mutual  insurance  company 
for  insuring  manufacturing  establishments,  testified  that,  in  a 
large  proportion  of  the  establishments  insured  by  them,  the 
custom  was  to  have  a  watchman  enter  the  building  before  the 
workmen  left  and  watch  till  they  returned  in  the  morning. 
The  secretary  of  the  defendants  testified  that  the  plaintiff  in  a 
conversation  with  him  about  the  premises,  at  the  time  of 
applying  for  this  insurance,  stated  that  there  was  a  watch 
kept  there,  and  mentioned  a  tank  of  water  kept  in  the  attic, 
and  other  facilities  for  extinguishing  fires ;  and  that  upon  this 
representation  as  to  a  watch,  he  inserted  the  clause  in  the 
policy  upon  that  subject. 

Upon  the  foregoing  evidence,  the  presiding  judge  instructed 
the  jury,  that  the  clause  in  the  policy  on  which  this  case  turned 
was  "  a  watchman  kept  on  the  premises ; "  that  the  clause 
did  not  speak  of  a  constant  watchman,  but  a  watchman,  some 
watchman ;  -some  watchman  must  therefore  have  been  kept 
on  the  premises  in  order  to  comply  with  this  clause.  It  must 
not  have  been  a  pretence  merely,  or  only  a  colorable  keeping 
of  a  watchman.  But  if  in  good  faith  and  without  fraud,  a 
watchman  was  kept  on  the  premises,  and  such  a  watchman, 
and  for  such  portion  of  the  time,  or  at  such  specified  hours,  as 
in  the  honest  exercise  of  ordinary  care  and  prudence,  was 
deemed  sufficient  for  the  safety  of  the  building,  that  would 
be  a  compliance  with  the  provision  of  the  policy ;  and  that  in 
order  to  determine  whether  or  not  a  watchman  was  kept  on 
the  premises,  in  good  faith  and  in  the  exercise  of  ordinary  care 
and  prudence,  the  jury  might  refer  to  the  evidence  in  the  case, 
as  to  what  was  common  and  usual  in  regard  to  keeping 
watchmen  in  other  similar  buildings. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defend* 
ants  alleged  exceptions. 

£  Washburn,  for  the  defendants. 
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G.  F.  Farley  and  N.  Wood,  for  the  plaintiff 

Shaw,  C.  J.  The  directions  to  the  jury  were  right  The 
stipulation,  "  a  watchman  kept  on  the  premises,"  inserted,  as 
it  is,  in  the  body  of  the  policy,  immediately  after,  the  descrip- 
tion of  the  property  insured,  is  in  the  nature  of  a  warranty, 
and  must  be  substantially  complied  with  by  the  assured.  But 
the  terms  are  not  explicit  as  to  the  time  and  manner  of  keep- 
ing a  watch.  It  does  not  stipulate  for  a  constant  watch.  It 
therefore  requires  construction  as  matter  of  law,  to  determine 
what  is  meant,  in  this  policy,  by  keeping  a  watch.  It  relates 
to  a  factory,  to  its  safety  against  fire,  and  this  depends  upon 
a  habit  or  practice,  in  this  respect,  and  upon  the  fact  whether 
that  usage  has  been  followed.  When  there  is  an  express 
stipulation  that  a  thing  shall  be  done,  but  the  contract  is  silent 
as  to  the  time  and  manner,  the  law  holds  that  it  must  be  rea* 
sonable  in  this  respect,  having  regard  to  the  object  and  pur 
pose  of  the  stipulation — in  this  case,  to  the  safety  of  the 
building.  If  it  is  done  in  the  manner  in  which  men  of  ord* 
nary  care  and  skill,  in  similar  departments,  manage  their  own 
affairs  of  like  kind,  this  is  one  strong  ground  to  hold  it  rea- 
sonable, and  to  warrant  the  admission  of  evidence  of  usage. 
What  is  common  and  usual,  under  given  circumstances,  is 
evidence  tending  to  show  what  is  reasonable. 

Judgment  on  the  verdict, 


The  Jones   Manufacturing   Company  vs.  Thb   Manufac- 
turers' Mutual  Fire  Insurance  Company. 

Where  a  policy  of  insurance  against  loss  of  a  woollen  factory  by  fire  provides,  that 
it  shall  be  void  if  the  representations  made  in  the  application  for  insurance  do 
not  contain  a  just,  fall,  and  true  exposition  of  all  the  facts  and  circumstances  in 
regard  to  the  condition,  situation,  value  and  risk  of  the  property  insured,  so  far 
as  the  same  are  known  to  the  applicants,  and  are  material  to  the  risk;  and 
annexed  to  the  application  are  various  questions  by  the  insurers,  and  a  notice 
that  it  is  expected  that  the  answers  thereto  will  meet  the  requirements  of  the 
insurers'  office,  one  of  which  requirements  is,  that  a  cask  of  water  and  buckets 
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will  be  kept  in  each  story ;  and  one  of  the  written  answers  states  that  a  cask  of 
water  and  buckets  are  kept  in  each  story ;  the  burden  of  proof  is  on  the  insurers, 
in  an  action  brought  against  them  on  the  policy,  to  show  that  this  answer  is  not 
true. 
A  policy  of  insurance  against  loss  of  a  woollen  factory  by  fire  provided,  that  if  the 
situation  or  circumstances  affecting  the  risk  thereupon  should  be  so  altered  or 
changed  by  the  assured,  without  the  consent  of  the  insurers,  as  to  increase  the 
risk,  the  policy  should  be  void  :  The  position  of  the  stove  in  the  lower  story  and 
of  its  smoke-pipe  was  afterwards  changed,  without  the  assent  of  the  insurers,  so 
that  the  smoke-pipe,  instead  of  passing  into  the  chimney  in  that  story,  was  car- 
ried up  through  the  floors  of  the  second  and  third  stories,  and  after  passing 
around  the  third  story  about  two  feet  from  the  floor,  for  the  purpose  of  drying 
wool,  was  made  to  enter  the  chimney  in  that  story  :  In  an  action  on  the  policy,  the 
defendants  requested  the  judge  to  instruct  the  jury,  that  if  the  change  of  the  stove- 
pipe and  the  use  of  it  in  the  third  story  materially  increased  the  risk  of  fire  in 
that  story,  the  policy  would  be  void.  But  the  judge,  without  giving  the  particu- 
lar instruction  requested,  instructed  the  jury  generally  that  if  the  alteration  of  the 
stove  and  smoke-pipe  increased  the  risk,  the  policy  was  void.  It  was  held,  that 
the  defendants  had  no  ground  of  exception  to  this  instruction. 


This  was  an  action  of  assumpsit  on  a  policy  of  insurance, 
whereby  the  defendants  insured  the  plaintiffs  against  damage 
or  loss  by  fire  to  the  amount  of  $13,100,  of  which  "  $1,500  on 
their  old  mill  (woollen)  and  fixtures ;  $1,500  on  machinery 
therein ;  and  $2,000  on  stock  therein,"  The  policy  contained 
the  following  proviso :  u  If  the  representations  made  "  in  the 
plaintiffs'  application  for  insurance  "  do  not  contain  a  just, 
full,  and  true  exposition  of  all  the  facts  and  circumstances  in 
regard  to  the  condition,  situation,  value  and  risk  of  the  pro- 
perty insured,  so  far  as  the  same  are  known  to  the  said  appli- 
cants, and  are  material  to  the  risk ;  or  if  the  situation  or  cir- 
cumstances affecting  the  risk  thereupon  shall  be  so  altered  or 
changed,  by  or  with  the  advice,  agency  or  consent  of  the 
assured  or  their  agent,  as  to  increase  the  risk  thereupon,  with- 
out the  consent  of  the  company,"  "  this  policy  shall  be  void." 
The  representations  referred  to  in  this  proviso  were  contained 
in  the  written  answers  made  by  the  plaintiffs  to  thirty-six. 
printed  questions  annexed  to  the  application*  Among  these 
questions  and  answers  were  the  following :  u  11.  How  are 
fires  arranged  for  warming  the  building,  and  what  kind  of  fuel 
is  used  ?  If  by  stoves,  how  many  and  of  what  kind ;  do  they 
btaud  on  good  platforms ;  and  are  the  pipes  riveted  ani  kept 
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in  safe  order  ?  Do  stove-pipes  pass  through  any  wood  in  the 
partition,  and  if  so,  how  secured  ?  "  Answer.  "  The  old  mill 
is  warmed  by  stoves,  one  stove  in  the  first  story  and  one  in 
second  story.  The  one  in  the  first  story  sets  on  brick  in  a 
frame ;  the  one  in  the  second  story  sets  on  brick  in  a  frame, 
with  sheet-iron  fender  around  it  Stove-pipes  are  riveted ;  do 
not  pass  through  any  partition."  "  14.  Is  a  cask  of  water 
and  buckets  kept  in  each  story,  including  the  basement  and 
attic?  "  Answer.  "  Yes."  At  the  end  of  the  questions  and 
answers  the  following  notice  was  printed :  "  It  is  expected 
that  the  answers  to  the  aforegoing  questions  will  meet  the 
requirements  of  this  office,  which  are  "  (among  others)  "  that 
a  cask  of  water  and  buckets  will  be  kept  in  each  story." 

The  defendants  specified  in  defence,  first,  that  the  plaintiffs 
did  not  have  a  cask  of  water  and  buckets  in  the  several  stories 
of  the  mill ;  and,  second,  that  the  plaintiffs  had  made  altera* 
ttons  in  the  premises  whereby  the  risk  of  fire  therein  had  been 
materially  increased.  The  evidence  introduced  at  the  trial  to 
the  points  relied  on  by  the  defendants,  and  the  rulings  and 
instructions  of  Fletcher,  J.,  before  whom  the  case  was  tried, 
are  stated  in  the  opinion. 

O.  R  Farley  and  E.  Washburn,  for  the  defendants. 

B.  F.  Thomas,  for  the  plaintiffs. 

Shaw,  C.  J.  The  statement  in  the  application,  that  a  cask 
of  water  was  kept  in  the  third  story,  was  prospective  and  in 
the  nature  of  a  representation.  Houghton  v.  Manufacturers9 
Mid.  F.  Ins.  Co.  8  Met  114.  The  judge  ruled,  that  if  this 
statement  was  untrue,  it  was  matter  of  defence,  and  that  the 
burden  of  proof  was  on  the  defendants,  if  they  relied  on  this 
as  a  defence  to  avoid  the  policy,  to  prove  that  a  cask  was  not 
placed  in  the  third  story.  We  think  this  ruling  was  correct 
and  conformable  to  the  rule  of  law.  Collin  v.  Springfield  Fire 
Ins.  Co.  1  Sumner,  434. 

The  other  ground  of  defence  was,  that  by  changing  a  stove- 
pipe the  assured  had  increased  the  risk,  without  the  consent 
of  the  company.  The  evidence  tended  to  show,  that  the  posi* 
tion  of  the  stove  in  the  lower  story  was  changed,  and  that  the 
smoke-pipe,  instead  of  passing  into  the  chimney  in  that  story, 


Digitized  by  VjOOQlC 


SEPTEMBER  TERM  1851.  85 

Mecorney  v.  Stanley. 

as  it  had  before,  was  carried  up  through  the  floors  of  the  second 
and  third  stories,-  and  after  passing  round  the  third  story,  about 
two  feet  from  the  floor,  for  the  purpose  of  drying  wool,  was 
mads  to  enter  the  chimney  in  that  story.  The  defendants 
contended,  and  requested  the  judge  to  instruct  the  jury,  that 
if  the  change  of  the  stove-pipe  and  the  use  of  it  in  the  third 
story  materially  increased  the  risk  of  fire  in  that  story,  the 
policy  would  be  avoided,  if  this  was  done  without  the  consent 
of  the  company.  The  judge,  without  giving  the  particular 
instruction  as  to  this  detached  fractional  part  of  the  entire 
alteration,  as  requested  by  the  defendants,  instructed  the  jury 
generally,  that  if  the  alteration  made  by  the  plaintiff  of  the 
stove  and  smoke-pipe  increased  the  risk  or  hazard  from  fire, 
it  would  avoid  the  policy  and  the  plaintiff  could  not  reco- 
ver. This  instruction  was  sufficiently  favorable  to  the  defend- 
ants. The  alteration  consisted  in  one  single  change;  it  was  a 
question  of  fact,  whether  that  one  change  did  increase  the 
risk.  Had  there  been  several  changes  in  the  insured  premises, 
detached  in  time  and  place,  and  having  no  connexion  with 
each  other,  some  of  which  would  increase,  and  others  diminish 
the  risk,  it  would  have  presented  a  different  question,  on  which 
we  give  no  opinion.  Judgment  far  the  plaintiffs. 


William  Mecorney  vs.  Douglas  N.  Stanley. 

One  who  indorses  his  name  m  blank  on  a  promissory  note  several  weeks  after  it  if 

given  is  not  liable  as  an  original  promisor. 
Here  forbearance  to  sne  the  maker  of  a  note,  without  any  agreement  to  that  effect 

on  the  part  of  the  holder,  is  not  a  sufficient  consideration  for  a  guaranty  of  the 


This  was  an  action  of  assumpsit  on  a  promissory  note, 
bearing  date  the  20th  of  December,  1848,  payable  to  the  plain- 
tiff or  order  on  demand,  subscribed  by  John  E.  Stanley ;  and 

TOL.  Till.  8 


Digitized  by  VjOOQ IC 


86  WORCESTER. 


Mecorney  v.  Stanley. 


on  which  the  defendant's  name  was  indorsed  in  blank*  The 
trial  was  before  Boar,  J.,  in  the  court  of  common  pleas. 

The  declaration  contained  four  special  counts;  in  the  firet 
of  which  the  defendant  was  sought  to  be  charged  as  an  ori- 
ginal promisor ;  and  in  the  others  as  a  guarantor.  The  con- 
sideration alleged  in  the  three  last  counts  was  a  forbearance 
to  sue  John  E.  Stanley. 

It  was  in  evidence  for  the  plaintiff,  that  the  defendant,  on 
the  19th  of  February,  1849,  paid  a  part  of  the  note ;  that  at 
the  time  of  making  the  payment  he  said  that  he  had  signed 
a  note  for  his  brother  John  E.  Stanley;  that  he  had  become 
surety  for  his  brother  to  the  plaintiff,  who  furnished  him  with 
goods  and  thereby  helped  him ;  that  he,  the  defendant,  was 
secured,  and  held  a  bill  of  sale  or  a  mortgage  of  the  goods  and 
effects  of  John  E.  Stanley  to  secure  him ;  and  that  the  plain- 
tiff was  pressing  him  for  payment. 

The  defendant  then  introduced  evidence  tending  to  show 
that  he  did  not  put  his  name  on  the  note  until  the  14th  of 
February,  1849.  The  defendant  also  put  in  evidence  the 
deposition  of  Horace  Mecorney,  who  testified,  that,  in  the 
latter  part  of  February,  or  the  early  part  of  March,  1849,  the 
plaintiff  called  on  John  E.  Stanley  to  pay  or  secure  a  note 
which  the  plaintiff  held  against  him ;  that  John  replied,  that 
ne  would  try  to  get  his  brother  Douglas,  who  was  in  the  next 
room,  to  sign  with  him,  and  asked  the  plaintiff  if  he  would 
accept  of  that,  to  which  the  plaintiff  answered  that  he  would ; 
that  John  then  went  into  the  room  where  his  brother  was,  and 
both  came  together,  immediately,  into  the  room  where  the  wit- 
ness and  the  plaintiff  were ;  that  the  defendant  then  said  to 
the  plaintiff,  that  if  he  would  not  ask  him  for  payment  nor  call 
on  him  for  it  in  less  than  six  months,  he  would  sign  with  his 
brother ;  that  the  plaintiff  then  said  he  would  not,  and  they 
made  a  writing  to  that  effect,  which  the  plaintiff  signed ;  and 
that  thereupon  the  defendant  indorsed  his  name  on  the  note. 

The  plaintiff,  upon  these  facts,  insisted,  that  the  defendant 
was  liable  on  the  first  count  in  the  declaration,  if  not  on  the 
others.  But  the  judge  ruled  and  instructed  the  jury,  that  if 
the  defendant  did  not  put  his  name  on  the  note  at  the  time  it 
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wes  given,  but  at  the  time  and  in  the  manner  stated  in  the 
deposition  of  Horace  Mecoraey,  he  was  not  liable  on  the  first 
count ;  and  that  to  sustain  the  three  last  counts,  it  was  not 
sufficient  for  the  plaintiff  to  prove  a  forbearance  to  sue  John 
E.  Stanley ;  but  that  he  must  prove  an  agreement,  binding 
upon  the  plaintiff,  to  forbear  to  sue  John  E.  Stanley ;  that  an 
agreement  not  to  sue  the  defendant  would  not  be  sufficient ; 
and  that  there  seemed  to  be  no  sufficient  evidence  in  the  case, 
from  which  the  jury  could  infer  an  agreement  to  forbear  to 
sue  John  E.  Stanley,  leaving  that  question,  however,  to  the 
decision  of  the  jury. 

The  jury  returned  a  verdict  for  the  defendant,  whereupon 
the  plaintiff  alleged  exceptions. 

W.  F.  Slocum,  for  the  plaintiff. 

F.  H  Dewey,  for  the  defendant. 

Bigelow,  J.  It  is  very  clear  that  the  plaintiff  could  not 
recover  against  the  defendant  on  the  first  count  charging  him 
as  an  original  promisor,  because  the  evidence  proved  that  the 
defendant's  name  was  not  put  on  the  back  of  the  note  until 
several  weeks  after  the  note  was  given.  Union  Bank  of  Wey* 
mouth  and  Brainiree  v.  Willis,  8  Met.  504 ;  Benthall  v.  Judkins, 
13  Met  265. 

As  the  defendant  did  not  partake  in  the  original  considera- 
tion of  the  note  by  becoming  a  party  to  it,  at  its  inception, 
the  plaintiff  was  bound  to  show  a  valid  consideration  for  the 
undertaking  of  the  defendant.  For  this  purpose  he  relied  on 
his  three  last  counts,  and  offered  evidence  tending  to  show  a 
forbearance  to  sue  John  E.  Stanley,  the  original  promisor. 
But  it  did  not  appear  that  there  was  any  agreement  to 
give  time  to  the  original  promisor.  On  the  contrary,  his 
liability  to  pay  the  note  on  demand  remained  unchanged. 
The  only  consideration  therefore  for  the  defendant's  pro- 
mise was  the  preexisting  debt  of  John  E.  Stanley,  with 
which  the  defendant  had  no  concern.  But  a  mere  forbear- 
ance to  sue,  without  any  promise  or  agreement  to  that  effect, 
by  the  holder  of  a  note,  forms  no  sufficient  consideration 
for  a  guaranty.  It  is  a  mere  omission  on  the  part  of  the 
creditor  to  exercise  his  legal  right,  to  which  he  is  not  bound 
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by  any  promise,  and  which  right  he  may  at  any  moment  and 
at  his  own  pleasure  enforce.  There  being  in  this  case  no 
agreement  to  forbear  to  sue,  the  creditor  was  not  hindered  or 
delayed*  He  could  have  brought  his  suit  against  the  promi- 
sor at  any  time,  so  that  he  sustained  no  injury  or  inconve- 
nience sufficient  to  constitute  a  consideration  for  the  promise; 
and,  on  the  other  hand,  the  original  debtor  received  no  benefit 
or  advantage  whatever,  because  he  was  liable  to  be  sued  at 
any  moment,  and  so  the  consideration  fails  as  to  him.  There 
was  no  damage  to  the  creditor  or  benefit  to  the  debtor  upon 
which  the  consideration  of  a  promise  can  rest.  It  is  not 
therefore  true,  as  a  proposition  of  law,  that  forbearance  to 
sue  a  third  person  is,  of  itself,  a  sufficient  consideration  for  a 
promise ;  and  the  court  would  have  erred,  if  they  had  com- 
plied with  the  plaintiff's  request,  and  given  any  such  instruc- 
tion to  the  jury.  To  constitute  a  forbearance  to  sue  a  third 
person  a  good  consideration  for  a  promise  by  a  stranger  to 
the  original  consideration,  it  must  have  been  in  pursuance  of 
an  agreement  to  forbear.  In  such  a  case,  the  injury  to  the 
promisee  and  the  benefit  to  the  debtor  both  concur  in  making 
the  consideration  valid.  It  is  undoubtedly  true,  that  an  actual 
forbearance  to  sue  may  often,  in  connexion  with  other  facts, 
be  evidence  of  an  agreement  to  forbear,  and,  as  such,  form  a 
good  consideration  for  a  promise.  Walker  v.  Sherman,  11 
Met  170 ;  Breed  v.  Hillhouse,  7  Conn.  52a  But  this  is  a  very 
different  proposition  from  that  contended  for  by  the  plaintiff 
that  forbearance  of  itself,  without  any  promise,  is  a  good  con- 
sideration. Byles  on  Bills,  90,  note ;  Crofts  v.  Beale,  11  C. 
B.172. 

The  exception,  founded  on  the  remark  of  the  judge,  as  to 
the  insufficiency  of  the  evidence  to  prove  an  agreement  on  the 
part  of  the  plaintiff  to  forbear  to  sue  the  original  promisor, 
cannot  be  sustained.  The  question,  whether  there  was  such  an 
agreement,  was  left  by  the  court  to  the  jury,  who  returned  a 
verdict  for  the  defendant ;  and  although  there  may  have  been, 
upon  the  facts  reported,  sufficient  evidence  from  which  the 
jury  might  well  have  inferred  such  agreement  to  forbear,  still 
the  remark  of  the  judge,  being  only  a  comment  on  evidence, 
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forms  no  valid  ground  of  exception.  Davis  v.  Jenney,  1  Met 
221;  Mansfield  v.  Gorbin,  4  Cush.  213.  The  remedy  of  the 
plaintiff,  for  any  error  in  this  respect,  was  by  a  motion  for  a 
new  trial.  Exceptions  overruled. 


Hobart  C.  Cutler  &  another  vs.  Jasper  R.  Rand. 

An  action,  brought  against  C.  by  R.  to  recover  damages  for  the  loss  of  a  debt  for 
goods  sold  bj  him  to  P.  on  C.'s  recommendation,  was  compromised  by  C.'s 
paying  a  certain  portion  of  the  debt ;  and  R.  gave  C.  a  written  receipt,  containing 
an  agreement  that  R.  should  paj  C.  a  similar  proportion  of  any  amount  which  he 
should  receive  from  P.  R.  had  previously  obtained,  to  secure  this  debt,  a  policy 
on  the  life  of  P.,  containing  a  condition,  that  in  case  of  loss  he  would  assign  to 
the  insurance  company  a  portion  of  the  debt  equal  to  the  sum  received  of  the 
company.  R.,  at  the  time  of  the  compromise,  offered  to  give  C.  an  interest  in 
the  policy,  if  he  would  pay  a  portion  of  the  premium,  which  C.  declined  to  do. 
It  was  held,  that  in  case  of  loss  and  payment  by  the  insurance  company,  assump- 
sit would  lie  by  C.  against  R.,  to  recover  a  proportion  of  the  amount  paid  him 
by  the  company,  after  deducting  the  premium  paid  and  incidental  expenses. 

This  was  an  action  of  assumpsit  on  a  special  contract  in 
writing,  on  a  count  for  money  had  and  received,  and  on  the 
general  money  counts. 

At  the  trial  in  the  court  of  common  pleas,  Hoar,  J.,  ruled 
that  the  action  could  not  be  maintained,  upon  the  evidence  in 
the  case,  which  is  sufficiently  stated  in  the  opinion.  The 
plaintiffs  thereupon  alleged  exceptions. 

B.  F.  Thomas  and  G  D.  Bowman,  for  the  plaintiffs. 

W.  O.  Bates,  for  the  defendant. 

The  opinion  was  delivered  at  the  October  term,  1852. 

Shaw,  C.  J.  The  question  in  this  case  depends  so  much 
on  its  own  peculiar  circumstances,  that  it  is  difficult  to  find 
any  authority  much  in  point;  nor  is  it  likely  to  stand  as  a 
precedent  for  another  case.  In  examining  these  circumstances, 
it  appears,  that  at  an  anterior  period  Rand  had  sold  a  con- 
siderable amount  of  goods  to  one  Powers  on  credit,  on  the 
recommendation  of  these  plaintiffs  that  he  was  a  safe  and 
8* 
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trustworthy  man.  It  turned  out  afterwards,  that  Powers  did 
not  pay  his  debt  thus  contracted ;  and  Band,  ascertaining,  as 
he  believed,  that  Powers  was  not  entitled  to  the  credit  for 
which  the  plaintiffs  recommended  him,  brought  his  action,  as 
for  a  false  recommendation,  by  means  of  which  he  had  sus- 
tained damage  to  the  amount  of  his  debt,  alleged  to  be  a 
little  over  01,000.  Without  trial,  the  parties  came  to  a  com- 
promise, by  which  the  plaintiffs  agreed  to  pay  Band  $588, 
about  three  fifths  of  the  whole.  Thereupon,  Band  gave  the 
plaintiffs  a  receipt  acknowledging  said  payment,  and  agreeing 
to  divide  with  them  any  amount  which  he  should  afterwards 
44  receive  from  the  said  Powers,"  in  the  proportion  which  the 
amount  thus  received  of  them  bore  to  the  whole  debt  of 
Powers,  including  costs  and  expenses. 

Band  had  previously  obtained  a  policy  of  insurance  on  the 
life  of  Powers,  for  $800,  which  was  known  to  Cutler  at  the 
time.  On  obtaining  this  policy,  the  insurable  interest  being 
that  of  a  creditor  in  the  life  of  his  debtor,  it  was  made  upon 
the  usual  condition,  that  in  case  of  loss  the  assured  should 
assign  to  the  company  a  portion  of  his  debt,  equal  to  the  sum 
insured.  Powers  having  died  within  a  year,  the  defendant 
claimed  a  loss,  which,  upon  his  assignment  of  $800,  part  of 
his  debt,  the  insurance  company  paid  him. 

Upon  the  defendant's  agreement  thus  to  share  what  he 
should  recover  of  Powers,  the  plaintiffs  bring  their  action,  and 
claim  their  proportion  of  the  sum  thus  recovered,  deducting  pre- 
mium and  incidental  expenses,  on  the  ground  that  the  defend- 
ant has  received  this  part  of  the  debt  due  to  him  from  Powers, 
within  the  true  intent  and  meaning  of  his  contract. 

The  question,  we  think,  depends  upon  the  construction  of 
this  agreement  of  the  parties.  The  original  liability  of  Cut- 
ler to  the  defendant  was  for  an  alleged  tort,  with  which  Pow- 
ers had  no  concern.  After  the  payment  made  by  them  to 
Band,  the  whole  debt  was  then  due  from  Powers  to  him.  It 
was,  therefore,  that  whole  debt,  the  proceeds  of  which  Band 
agreed  to  share,  when  recovered,  with  the  plaintiffs.  It  would 
be  too  literal  a  construction  to  hold,  that  he  meant  merely  to 
divide  what  should  be  paid  him  by  the  hands  of  Powers,  or 
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immediately  out  of  his  funds.  Suppose  some  friend,  or  some 
person  dealing  with  Powers,  had  offered  Band  to  purchase 
Powers's  debt  at  fifty  per  cent  Although  this  would  not  have 
been  received  of  Powers,  or  out  of  his  funds,  yet  it  would 
be  received  by  means  of  Powers's  debt,  and  by  alienating  and 
wholly  parting  with  that  debt  The  stipulation,  that  what 
should  be  obtained  of  Powers  should  be  recovered  proportion- 
ally to  the  use  of  the  plaintiffs  and  the  defendant,  rendered 
the  latter  a  trustee  for  the  plaintiffs ;  and  he  could  not  after- 
wards, legally  or  equitably,  appropriate  the  debt  exclusively  to 
his  own  use.  It  is  said,  that  if  he  misapplied  his  power  over 
the  debt,  by  giving  it  away,  or  not  using  due  diligence  to  col- 
lect it,  the  plaintiff's  remedy  would  be  case  for  tort,  and  not 
assumpsit.  This  is  true,  if  it  was  a  misuse  of  the  debt  only, 
and  did  not  result  in  the  receipt  of  money.  But,  if  it  was  an 
alienation  of  the  debt,  which  did  result  in  the  receipt  of 
money,  he  was  equitably  bound,  upon  the  requisition  of  the 
plaintiffs,  to  share  that  money  with  them ;  and  when  nothing 
remains,  under  an  equitable  obligation  or  duty,  but  to  pay 
money,  assumpsit  for  money  had  and  received  lies.  Now,  it 
appears  that  the  obligation  of  the  insurance  company  was  not 
an  unconditional  promise  to  pay  a  sum  of  money  to  Rand  on 
the  decease  of  Powers ;  but  it  was  a  stipulation,  that  they 
would,  on  the  happening  of  that  event,  take  an  assignment 
of  the  debt  pro  tanto,  and  pay  for  it  at  par.  This  was  an  en- 
tire transfer  and  alienation  of  the  debt  of  Powers,  as  far  as  an 
assignment  of  a  part  of  a  chose  in  action  can  be  made.  Per- 
haps the  debtor  or  bis  administrator  would  not  be  bound  to 
take  notice  of  any  right  of  the  assignee  to  part  of  the  amount; 
but  it  was  so  far  good  between  the  parties,  Band  and  the 
company,  that,  upon  collecting  it,  he  would  be  bound  to  ac- 
count to  them  for  their  share.  It  was  so  far  an  alienation 
and  appropriation  of  the  debt  by  Rand,  that  he  could  not 
afterwards  equitably  collect  it  for  himself!  And  further,  such 
an  assignment  of  part  of  the  debt  would  have  been  an  author- 
ity, coupled  with  an  interest,  which  would  have  warranted  the 
debtor  or  his  administrator  in  paying  such  part  of  the  debt  tc 
the  company,  if  they  had  chosen  so  to  do,  which  neither 
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Rand  nor  any  one  under  him  could  have  contested ;  and  the  ob- 
ligation to  an  assignment,  in  part,  of  a  chose  in  action,  is  for 
the  debtor  to  make,  and  not  a  third  person.  Rand  has  then 
parted  with  a  portion  of  his  debt,  and  got  his  money  for  it, 
by  thus  appropriating  it  to  his  own  use. 

But  the  strength  of  the  objection  to  this  view  is,  that  Rand 
got  the  insurance  for  his  own  benefit,  paid  the  entire  pre- 
mium, and  ought  to  have  the  entire  proceeds  to  his  own  use. 
There  is  certainly  great  weight  in  this  argument;  but  we 
think  it  cannot  avail  the  defendant  against  the  terms  of  his 
own  contract  with  the  plaintiffs.  Had  he  made  this  collateral 
contract,  without  parting  with  the  debt,  it  would  have  pre- 
sented a  very  different  question.  King  v.  State  Mut  F.  Ins. 
Co.  7  Cush.  1.  But  the  insurance  by  the  company  was  not 
in  consideration  of  the  premium  only,  but  of  the  premium  and 
a  transfer,  in  whole  or  in  part,  of  the  debt,  in  which  the  plain- 
tiffs, by  the  defendant's  agreement,  had  an  interest  with  him ; 
and  the  proportionate  value  of  the  premium  to  such  assign- 
ment, as  an  inducement  to  the  company  to  make  the  insur- 
ance, is  immaterial  We  cannot  distinguish  it  in  principle 
from  the  case  of  such  a  creditor,  standing  as  Rand  did,  em- 
ploying a  broker,  and  thereby  incurring  expense,  to  nego- 
tiate an  assignment  and  sale  of  the  debt,  by  which  part  was 
received.  The  fact,  that  he  had  advanced  this  brokerage  com- 
mission out  of  his  own  funds,  would  not  diminish  his  obliga 
tion  to  share  the  proceeds  with  the  plaintiffs.  It  is  a  general 
rule  in  equity,  that  one  who  is  a  trustee  of  property  for  him- 
self and  another,  cannot  deal  with  the  property  in  any  way 
more  favorable  to  himself  than  to  his  cestui  que  trust. 

We  place  our  decision  for  the  plaintiffs  in  this  case  on  the 
precise  ground,  that  the  defendant  has  appropriated  and 
parted  with  a  debt,  of  which  he  alone  had  the  legal  title,  but 
in  which  the  plaintiffs  had  an  equitable  interest  in  common 
with  him,  disabling  himself  from  collecting  it  in  any  other 
way,  and  has  realized  money  from  the  operation,  which  he 
now  holds,  and  which  the  plaintiffs  are  entitled  to  recover. 

We  have  not  overlooked  the  fact,  that  at  the  time  of  the 
Arrangement  between  these  parties,  it  was  known  that  the  de- 
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fendant  had  a  policy  on  the  life  of  Powers,  and  offered  to  the 
plaintiffs  to  give  them  an  interest  in  the  policy,  if  they  would 
pay  a  proportionate  part  of  the  premium,  which  offer  they  de- 
clined. It  does  not  appear,  that  the  plaintiffs  knew,  that  by 
the  terms  of  the  policy  the  assured  could  only  recover  of  the 
company  by  assigning  to  them  a  proportional  part  of  the  debt. 
We  do  not  decide  on  the  ground  that  the  plaintiffs  had  any 
interest  in  the  policy ;  but  only  that  they  had  an  interest  in  the 
debt,  which  the  defendant,  for  his  own  benefit,  assigned  to  the 
company;  and  it  makes  no  difference,  that  this  assignment 
was  made  in  compliance  with  a  previous  condition  in  a  po- 
licy made  for  his  own  benefit,  and  without  which  assignment 
he  could  not  claim  that  benefit. 

If  the  parties  do  not  agree  on  the  amount  of  damages,  the 
case  is  to  be  referred  to  an  auditor. 


Swan  Knowlton  vs.  Almerinb  L.  Ackley. 

An  omission  to  elect  a  clerk,  pursuant  to  Rev.  Sts.  e.  38,  §  4,  at  an  annual  meeting 
-  of  a  manufacturing  corporation,  which  elected  a  clerk  the  year  before,  who  eon* 
tinned  to  act  as  such  during  the  year  in  question,  does  not  work  a  dissolution  of 
the  corporation. 
The  only  remedy  against  stockholders  of  a  manufacturing  corporation,  who  are 
jointly  and  severally  liable  for  the  debts  of  the  corporation,  under  Bey.  Sts.  c  88, 
\  16,  is,  either  to  take  their  persons  and  property  on  a  writ  of  attachment  or  exe- 
cution issued  against  the  corporation  according  to  §  SO,  or  to  bring  a  bill  in 
equity  against  them  under  $  31 ;  and  no  action  at  law  will  lie  against  the  stock- 
holders on  a  contract  originally  made  with  the  corporation. 

In  this  ease,  which  was  argued  upon  exceptions  taken  by 
the  defendant  to  the  rulings  of  Hoar,  J.,  before  whom  the 
case  was  tried  in  the  court  of  common  pleas,  the  facts  are 
sufficiently  stated  in  the  opinion  of  the  court 

E.  Washburny  for  the  defendant 

B  F.  Thomas,  for  the  plaintiff 

Bigblow,  J.     The  questions  presented  by  the  bill  of  excep 
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tions  in  this  case  involve  the  construction  of  some  of  the 
provisions  of  Rev.  Sts.  c.  38,  relating  to  manufacturing  cor- 
porations. The  plaintiff  claims  to  recover,  in  an  action  of 
indebitatus  assumpsit,  the  price  of  a  quantity  of  wood  alleged 
to  have  been  sold  and  delivered  to  the  defendant  in  December, 
1846.  The  defence  rests  on  the  ground,  that  the  wood  was 
not  sold  to  the  defendant,  but  to  the  Stoneville  Manufacturing 
Company,  a  manufacturing  corporation  established  by  law, 
whose  agent  the  defendant  was,  and  in  which  he  was  a  stock- 
holder. In  support  of  this  defence,  the  defendant  offered  in 
evidence  an  act  of  the  legislature  incorporating  the  company, 
and  also  a  book  containing  its  records.  It  appeared,  among 
other  things  that,  on  the  29th  of  March,  1843,  under  the  au- 
thority of  a  special  act  of  the  legislature,  a  reorganization  of 
the  corporation  took  place,  and  that  a  president,  directors  and 
clerk  were  then  duly  elected,  and  the  clerk  sworn  to  the  faith- 
ful performance  of  his  duties.  It  further  appeared,  that  at 
the  next  annual  meeting  of  the  corporation,  in  February, 
1844,  no  clerk  was  chosen ;  and  the  clerk  elected  at  the  an- 
nual meeting  the  year  previous  continued  to  act  until  Febru- 
ary, 1845,  when  a  clerk  was  again  chosen  at  the  annual  meet- 
ing then  holden.  After  February,  1845,  until  1847,  the  clerk 
and  other  officers  were  duly  chosen.  Upon  this  state  of  facts, 
the  judge  who  presided  at  the  trial  ruled,  that  by  failing  to 
elect  a  clerk  in  1844  the  company  lost  its  legal  organization, 
and  was  not  competent  afterwards  to  contract  as  a  corpora- 
tion. It  is  upon  the  correctness  of  this  ruling,  that  one  of  the 
questions  in  the  case  arises,  and  it  must  be  determined  upon 
the  true  construction  of  Rev.  Sts.  c.  38,  §  4,  by  which  it  is 
provided,  that  the  clerk  shall  be  chosen  annually,  and  shall 
hold  his  office  until  another  is  chosen  and  qualified  in  his 
stead. 

It  seems  to  us  that  the  meaning  of  this  provision  is  too 
clear  to  admit  of  a  doubt  The  same  law,  which  imposes  the 
duty  of  choosing  a  clerk  annually,  also  contemplates  and  pro- 
vides for  the  contingency  that  such  election  may  not  take 
place.  It  does  not  limit  the  tenure  of  the  office  to  one  year, 
but  extends  it  to  the  time  of  the  choice  and  qualification  of  a 
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successor.  It  would  seem  to  follow,  that  the  failure  to  elect 
annually  would  not  destroy  the  legal  organization  of  a  corpo- 
ration, and  render  it  incompetent  to  act  as  such ;  because,  if 
the  corporation  was  thereby  dissolved,  there  would  be  no  fur- 
ther need  of  a  clerk  to  act  till  another  was  chosen,  and  there 
would  be  no  corporation  legally  competent  to  make  such  elec- 
tion. The  construction  contended  for  by  the  plaintiff,  there- 
fore, would  render  this  provision  of  the  statute  wholly  inope- 
rative. To  avoid  this  conclusion,  it  was  suggested,  that  the 
statute,  in  this  particular,  was  only  intended  to  meet  the  con- 
tingency of  a  refusal  to  accept  the  office  of  clerk  by  a  person 
who  bad  been  seasonably  elected  to  it  by  the  corporation. 
But  we  see  no  reason  for  adopting  this  construction.  No 
such  limitation  is  expressly  enacted,  and  none  can  be  inferred 
by  any  reasonable  implication.  On  the  contrary,  we  think  the 
statute  was  intended  to  provide  for  the  contingency  of  there 
being  no  new  clerk,  whether  it  arose  from  a  failure  to  elect, 
an  omission  to  be  qualified,  or  any  other  cause.  The  statute, 
in  this  respect,  is  directory  merely.  It  requires  the  duty  of 
the  corporation ;  but  it  also  provides  for  a  neglect  or  omission 
to  perform  it.  It  is  not  essential  to  its  continued  corporate 
existence ;  and  it  would  be  a  very  stringent  and  forced  con- 
struction of  the  statute  to  hold,  that  such  an  omission  would 
work  a  dissolution,  of  the  corporation.  But,  irrespective  of 
this  view  of  the  meaning  of  the  statute,  the  rule  is  well  es 
tablished,  that  a  neglect  to  comply  with  the  requisitions  of 
charters  and  by-laws,  as  to  the  time  of  electing  officers,  does 
not  cause  a  forfeiture  of  corporate  rights  and  privileges 
Ang.  &  Ames  on  Corp.  (3d  ed.)  93,  94, 107,  [4th  ed.  §§  124 
142] ;  People  v.  Bunkel>  9  Johns.  147. 

Besides ;  even  if  the  corporation  had  failed  to  comply  with 
the  requirements  of  law  in  such  manner  as  to  work  a  for- 
feiture of  its  rights,  upon  due  proceedings  being  had  for  that 
purpose  before  a  competent  tribunal,  it  may  well  be  doubted 
whether  this  fact  can  be  shown  and  taken  advantage  of  in 
collateral  proceedings,  to  which  the  corporation  is  not  a  party 
before  a  decree  declaring  its  forfeiture  has  been  duly  pro- 
nounced. See  Boston  Glass  Manufactory  v.  Langdon,  24 
Pick.  52;  Trustees  of  Vernon  Society  v.  JffiU,  6  Cow.  23. 
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But  the  most  important  and  interesting  question  raised  by 
the  exceptions  remains  to  be  considered*  It  was  admitted  at 
the  trial,  that  no  such  measures  had  been  taken  by  the  officers 
of  the  corporation  as  relieved  the  stockholders  from  their  indi- 
vidual liabilities  under  the  general  statutes  of  the  common- 
wealth.  And  thereupon  the  court  ruled  that  the  defendant, 
being  a  stockholder,  and  having  made  the  contract  declared 
on,  would  be  liable  in  this  action,  and  that  the  plaintiff  was 
entitled  to  recover  against  him  personally,  although  the  con- 
tract was  made  in  the  name  and  on  behalf  of  the  corporation. 
It  appears  by  the  exceptions,  that  the  omission  of  the  officers, 
upon  which  this  ruling  was  founded,  consisted  in  a  failure  to 
comply  with  the  provisions  of  Rev.  Sts.  c.  38,  §  16,  by  which 
it  is  enacted,  that  all  members  of  manufacturing  corporations, 
incorporated  after  the  year  one  thousand  eight  hundred  and 
thirty,  should  be  jointly  and  severally  liable  for  all  debts  and 
contracts  made  by  such  company,  until  the  whole  capital  stock 
shall  have  been  paid  in,  and  a  certificate  thereof  shall  have 
been  recorded  in  the  registry  of  deeds. 

We  think  it  very  clear,  that  the  plaintiff  is  not  entitled  to 
recover,  under  this  section  of  the  statute,  upon  the  declaration 
as  it  now  stands.  The  defendant  is  chargeable,  if  at  all,  upon 
the  statute  liability  as  a  stockholder.  He  is  not  liable  on  the 
original  contract  for  the  sale  of  the  wood.  The  sale  was  not 
made  to  him,  or  on  his  account  There  was  no  contract,  ex- 
press or  implied,  between  him  and  the  plaintiff  He  cannot 
therefore  be  held  on  a  simple  indebitatus  assumpsit  for  goods 
sold  and  delivered.  The  only  proper  mode  of  declaring  against 
him  would  be  by  a  special  count,  setting  out  the  essential 
grounds  upon  which  his  liability  depends  under  the  statute, 
whereby  an  action  had  accrued  to  the  plaintiff,  to  recover  of 
the  defendant  the  amount  due  to  him  from  the  corporation. 

This  view  of  the  state  of  the  pleadings  is  decisive  of  the 
case,  as  it  is  now  presented  to  our  consideration,  and  disposes 
of  the  only  remaining  exception.  But,  inasmuch  as  the  plain- 
tiff, by  an  amendment,  might  still  seek  to  maintain  his  action, 
and  as  the  main  question  of  the  liability  of  any  stockholder, 
andrr  this  provision  of  the  statute,  to  a  special  action  by  such 
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creditor  of  the  corporation,  has  been  folly  argued,  we  think  it 
best  to  consider  and  dispose  of  that  question  now. 

The  general  principle  of  law  is  well  settled,  that  when  a 
statute  confers  a  right  and  imposes  a  liability,  without  provid- 
ing a  distinct  remedy  for  their  enforcement,  the  common  law 
supplies  an  adequate  remedy,  by  giving  to  a  party  an  appro- 
priate action,  by  which  his  rights  may  be  enforced*  But  it  is 
equally  well  settled,  that  when  a  statute  confers  a  right  and 
prescribes  a  remedy,  that  remedy,  and  that  only,  can  be  pur- 
sued. Now,  upon  reference  to  Rev.  Sts.  c.  38,  it  will  be  found 
that  ample  remedies  are  given  to  creditors,  by  which  to  secure 
their  rights  against  stockholders,  who  may  be  individually 
liable  for  the  debts  of  the  corporation.  By  $  30,  the  persons 
and  property  of  stockholders  so  liable  may  be  taken  on  any 
writ  of  attachment  or  execution  issued  against  the  corporation 
for  a  debt ;  and  by  §  31,  the  creditor,  instead  of  taking  the 
property  or  person  of  a  stockholder  on  a  writ  of  attachment  or 
execution  against  the  corporation,  as  provided  by  §  30,  may 
maintain  his  bill  in  equity  in  this  court  against  the  stock- 
holders to  enforce  his  claim.  Here  are  two  distinct  and  ade- 
quate remedies  against  the  stockholders  given  to.  the  creditor 
by  the  statute ;  but  no  provision  is  made  by  which  each  cre- 
ditor of  the  corporation  can  bring  his  separate  action  against 
each  stockholder,  to  enforce  a  debt  for  which  the  stockholders 
are  by  statute  jointly  and  severally  liable.  The  remedies  pro- 
vided by  statute  can  alone  be  followed. 

We  think  it  very  manifest  that  such  was  the  intention  of 
the  legislature,  because,  by  the  section  (§  29)  immediately 
preceding  those  which  prescribe  the  remedies  against  the 
stockholders,  a  special  action  on  the  case  is  given  to  creditors 
against  officers  of  corporations,  who  may  be  individually 
liable ;  but  no  such  action,  nor  any  action  at  law,  is  given  to 
creditors  as  against  stockholders.  This  omission  is  significant 
to  show,  that  the  remedies  against  stockholders  and  officers 
were  intended  in  this  respect  to  be  different,  and  that  no 
action  at  law  can  be  maintained  against  the  latter. 

The  view  we  have  taken  of  these  provisions  of  the  statute  is 
much  strengthened  by  the  consideration  of  the  consequences 
vol.  viii,  9 
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which  would  follow,  if  each  creditor  of  a  corporation,  the 
stockholders  of  which  were  by  law  liable  jointly  and  seve- 
rally for  the  debts  of  the  company,  could  maintain  an  action 
against  each  separate  stockholder.  Under  such  a  construction 
of  the  statute,  suits  might  be  multiplied  to  an  almost  indefi- 
nite extent,  and  the  evils  of  attempting  to  enforce  such  a 
remedy  would  be  very  great.  By  confining  creditors  to  the 
precise  remedies  given  by  statute,  these  evils  will  be  avoided, 
and  the  rights  of  creditors  and  stockholders  can  be  easily  and 
readily  adjusted  and  settled,  by  a  resort  to  proceedings  in 
equity,  as  provided  by  §§  31,  32.  See  Harris  v.  First  Parish 
m  Dorchester,  23  Pick.  112.  Exceptions  sustained. 


Dwight  Slate  &  another  vs.  Almerinb  L.  Acklbt. 

An  indorsement  on  a  writ,  the  plaintiff  in  which  is  not  an  inhabitant  of  this  state,  m 
these  words,  "office  of  A.  B.,"  made  by  A.  B.,  an  attorney  of  this  court,  is  suffi- 
cient, under  Bey.  Sts.  c.  90,  $  10. 

Thb  plaintiffs  were  described  in  the  writ  as  of  Hartford,  in 
the  state  of  Connecticut  The  writ  bore  no  indorsement,  ex- 
cept "office  of  William  R.  Hooper,"  who  was  the  attorney  of 
the  plaintiffs,  and  made  the  writ  and  the  indorsement.  The 
defendant  moved  in  the  court  of  common  pleas,  that  the 
action  be  dismissed  for  want  of  a  sufficient  indorser;  which 
motion  being  overruled,  he  alleged  exceptions. 

W.  A.  Williams,  for  the  defendant 

W.  JR.  Hooper,  for  the  plaintiffs. 

Shaw,  C.  J.  The  plaintiffs  in  this  writ,  being  both  described 
as  inhabitants  of  another  state,  the  writ,  no  doubt,  required  an 
indorser.  Rev.  Sts.  c.  90,  §  10.  The  indorsement  was  in  this 
form,  "  office  of  William  R.  Hooper ; "  and  the  case  finds  that 
the  indorsement  was  in  fact  made  by  Mr.  Hooper,  an  attorney 
of  this  court  The  question  is  whether  this  is  a  sufficient 
indorsement     The  statute  provision  is  that  all  original  wilts, 
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in  which  the  plaintiff  is  not  an  inhabitant  of  the  state,  shall 
be  indorsed  by  some  sufficient  person,  who  is. 

The  construction,  which  has  always  been  put  upon  the 
preceding  analogous  statutes  of  1784,  c.  28,  $  11,  and  1833, 
c.  50,  §  2,  is,  that  the  party  actually  making  the  indorsement, 
although  nominally  as  the  attorney  of  the  plaintiff,  in  a  re- 
presentative capacity,  is  still  bound  as  indorser,  personally. 
Chadwick  v.  Upton,  3  Pick.  442;  Chapman  v.  Phillips,  8  Pick. 
25 ;  Clark  v.  Paine,  11  Pick.  66.  So  the  actual  indorser  is 
held  liable,  though  no  capacity  is  stated.  Gilbert  v.  Nantucket 
Bank,  5  Mass.  97 ;  McOee  v.  Barber,  14  Pick.  216.  Where 
the  name  of  the  attorney  is  not  inserted,  it  is  not  a  good  in- 
dorsement; it  does  not  bind  the  attorney,  because,  though  he 
actually  indorses  the  memorandum  on  the  writ,  he  does  not 
use  his  own  name.     Bobbins  v.  Hill,  12  Pick.  569. 

We  are  of  opinion  that  the  same  rule,  for  the  same  reasons, 
applies  to  the  provisions  of  the  revised  statutes.  When  the 
writ  is  actually  indorsed  by  the  attorney  who  issues  it,  being 
a  regular  attorney  of  the  court  from  which  it  issues,  and  to 
which  it  is  returnable,  and  there  is  no  other  indorser,  such 
attorney  must  be  taken  to  be  an  indorser,  within  the  meaning 
of  the  statute,  and  bound  to  the  responsibilities  incident  to 
that  character.  The  court  will  officially  take  notice,  from  its 
roll  of  attorneys,  that  Mr.  Hooper  was  an  attorney  of  the 
court  of  common  pleas  and  of  this  court,  regularly  admitted, 
when  he  indorsed  the  writ*  He  must  be  presumed  to  have 
intended  to  act  officially,  for  bis  clients.  Wright  v.  Coles,  11 
Met.  293.  Exceptions  overruled. 


Levina  Bates  vs.  Henry  Chapin. 

When  a  debtor  does  not  dissolve  an  attachment,  according  to  the  requirements  of 
&.  1844,  e.  178,  §12,  within  fourteen  days  from  the  return  day  of  the  writ,  or 
before  the  last  day  of  the  return  term  if  the  court  rises  within  fourteen  days,  the 
right  of  a  creditor  to  institute  proceedings  in  insolvency  against  him  under  St. 
1888.  c.  168,  \  19,  accrues  at  the  expiration  of  the  time  fixed  for  the  dissolution 
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of  the  attachment,  and  tnch  proceedings  cannot  be  instituted  more  than  ninety 
days  after  the  expiration  of  that  time ;  although  the  action  in  which  the  attach- 
ment is  made  is  continued  one  term,  because  of  the  debtor's  absence  from  the 
state. 

The  petitioner,  on  the  19th  of  September,  1851,  filed  a  peti- 
tion under  oath  before  Henry  Chapin,  a  commissioner  of  insol- 
vency for  this  county,  setting  forth  that  she  was  a  creditor  of 
Prince  Davis,  who  was  within  one  year  previous  a  resident  in 
said  county,  but  now  supposed  to  be  in  California ;  that  her 
debt,  the  nature  of  which  she  particularly  described,  amounted 
to  one  hundred  dollars,  and  was  provable  against  the  estate 
of  Davis  according  to  the  provisions  of  the  insolvent  laws : 
That  on  the  28th  of  April,  1851,  all  the  right  and  interest  of 
Davis,  in  and  to  certain  real  estate  in  the  county  of  Worcester, 
was  attached  on  mesne  process,  for  the  sum  of  one  hundred 
dollars  and  upwards,  in  a  civil  action  founded  on  a  demand 
in  its  nature  provable  against  Davis's  estate  under  the  insol- 
vent laws,  on  a  writ  sued  out  of  the  court  of  common  pleas 
by  Ridolpho  Wolfe  of  New  York,  and  returnable  to  the  last 
June  term  of  that  court:  That  Davis  being  then  out  of  the 
Commonwealth,  an  order  of  notice  to  him  was  taken  out,  and 
duly  published,  returnable  at  the  September  term  of  that 
court,  at  which  term  Davis  appeared  by  attorney  to  defend 
the  action :  And  that  Davis  did  not  dissolve  the  attachment 
within  fourteen  days  from  the  last  named  return  day.  And 
the  petitioner  prayed  that  a  warrant  might  be  issued  to  take 
possession  of  Davis's  estate,  so  that  it  might  be  seised  and 
distributed  according  to  law ;  and  that  such  further  proceed- 
ings might  be  had  in  the  premises  as  the  law  in  such  cases 
prescribes. 

On  this  petition  an  order  of  notice  to  Davis  was  issued  by 
the  commissioner,  returnable  before  him  on  the  25th  of  Sep- 
tember, and  was  duly  served  on  Davis,  who  appeared  before 
the  commissioner  at  the  time  appointed.  At  the  hearing 
before  the  commissioner,  the  allegations  of  the  petition  were 
duly  proved ;  and  it  also  appeared  that  the  real  estate  attached 
was  described  by  metes  and  bounds  in  the  officer's  return. 
But  the  commissioner  refused  to  grant  the  prayer  of  the  peti- 
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tioner  upon  the  ground  that  the  petition  was  not  filed  within 
ninety  days  after  the  expiration  of  the  June  term  of  the  court 
of  common  pleas;  and  ordered  the  petition  to  be  dismissed. 

The  petitioner,  on  the  30th  of  September,  presented  a  peti- 
tion under  oath  to  this  court,  setting  forth  the  above  proceed- 
ings ;  and  praying  that  the  commissioner  might  be  summoned 
to  appear  and  show  cause  why  a  writ  of  mandamus  should 
not  be  issued,  commanding  him  to  issue  his  warrant  to  a  mes- 
senger to  take  possession  of  the  goods  and  estate  of  Davis 
according  to  the  provisions  of  the  insolvent  laws ;  and  that 
such  other  proceedings  might  be  had  touching  the  premises 
as  law  and  justice  might  require. 

&  Rogers,  for  the  petitioner. 

F.  IL  Dewey,  for  the  respondent. 

Shaw,  C.  J.  This  petition  raises  a  single  question  on  the 
construction  of  the  insolvent  laws. 

The  original  insolvent  law,  SL  1838,  c.  163,  §  19,  made  pro- 
vision for  cases,  in  which  the  creditors  might  commence  insol- 
vent proceedings,  against  the  will  of  the  debtor,  in  certain 
cases,  indicative  of  insolvency.  Some  of  these  are,  being 
arrested  for  debt  and  not  giving  bail;  being  imprisoned  for 
debt  more  than  thirty  days ;  or  "  if  any  person  whose  goods, 
or  estate  are  attached  on  mesne  process,"  &c., "  shall  not,  on  or 
before  the  last  day  of  the  term  of  the  court  to  which  such 
process  is  returnable,  dissolve  the  attachment"  The  statute 
goes  on  to  provide,  that  in  either  of  these  cases  a  creditor  may, 
within  ninety  days,  and  not  after,  apply,  &c 

By  St.  1844,  c.  178,  §  9,  in  addition  to  these  several  causes 
for  proceeding  adversely  against  an  insolvent,  some  others  are 
stated,  in  which  any  of  the  creditors  described  may  apply,  &c, 
but  no  time  is  limited ;  and  by  §  12  the  liability  is  extended 
to  a  debtor,  whose  goods  are  attached,  and  who  shall  not  dis- 
solve the  attachment  in  fourteen  days  from  the  return  day,  or 
on  or  before  the  last  day  of  the  term,  if  the  court  shall  rise 
sooner. 

We  have  no  doubt  that  the  ninety  days'  limitation,  within 
which  the  petitioning  creditor  shall  apply,  as  stated  in  the  first 
act,  extends  to  the  cases  enumerated  in  the  second,  though 
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not  repeated.  The  act  is  in  terms  an  act  in  addition,  and  all 
are  to  be  taken  together,  so  far  as  the  later  is  not  repugnant 
to  any  former  act ;  it  adds  other  cases  to  those  existing,  with- 
out changing  the  time  within  which  the  application  must  be 
made. 

But  the  main  argument  of  the  petitioner  is,  that  although 
the  former  statute  says,  the  return  term,  and  the  latter  statute 
fixes  very  definitely  fourteen  days  from  the  return  day  of  the 
process,  yet  when,  as  in  the  present  case,  the  debtor  was  out  of 
the  state,  and  for  that  cause  the  action  was  continued  one  term, 
as  required  by  law,  the  second  term,  or  term  when  the  defend 
ant  is  bound  to  appear  and  plead,  ought  to  be  regarded  as  the 
return  term,  in  analogy  to  the  cases  of  pleas  in  abatement; 
Rathbone  v.  Rathbone,  4  Pick.  89;  Bobbins  v.  JEH,  12  Pick. 
569.  This  analogy,  we  think,  is  not  strong  or  direct  enough 
to  control  the  express  words  of  the  statute;  and  besides  the 
cases  do  not  stand  on  the  same  ground  of  principle. 

If  the  property  of  a  debtor  is  attached,  it  goes  to  satisfy  an 
individual  debt,  if  not  intercepted,  to  the  exclusion  of  the 
other  creditors.  But  the  policy  of  the  insolvent  laws  is,  that 
if  a  debtor's  property  is  to  be  appropriated  by  legal  process, 
all  the  creditors  shall  share  in  it.  The  proceedings  in  insol- 
vency, as  provided  for  in  these  statutes,  operate  to  defeat  the 
particular  attachment,  and  bring  the  attached  property  into 
equal  distribution.  They  must  therefore  take  place  promptly, 
to  accomplish  this  purpose.  Now,  although  a  debtor  is  out 
of  the  state,  he  may  have  left  an  attorney,  he  may  appear  by 
attorney,  a  valid  judgment  may  be  rendered  against  him,  and 
the  attached  property  seized  and  sold,  as  soon  as  an  execution 
can  issue,  after  twenty-four  hours  from  the  rising  of  the  court 
Perhaps  it  may  not  be  too  much  to  say,  that  it  is  the  duty  of  a 
debtor  leaving  the  state,  and  leaving  debts  due  or  becoming 
due,  and  property  liable  to  attachment,  to  make  provision  for 
its  being  rightly  administered.  We  think  therefore  it  was  not 
the  intention  of  the  statute  to  restrain  a  petitioning  creditor, 
until  the  term,  to  which  the  action  is  continued,  because  the 
defendant  is  out  of  the  state.  Such  construction  would  be 
repugnant  to  the  plain  provisions  of  the  last  act  cited.     The 
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right  of  the  petitioning  creditor  to  proceed  accrues  at  the  expi- 
ration of  fourteen  days  from  the  return  day  of  the  process,  and 
before  it  can  be  known,  where,  as  in  many  counties,  the  term 
lasts  several  weeks,  whether  the  defendant  will  appear,  or 
whether  the  action  will  be  continued. 

The  court  are  of  opinion  therefore,  that  the  right  of  the 
petitioning  creditor,  to  proceed  against  the  debtor  in  insol- 
vency, accrued  at  the  rising  of  the  court  of  common  pleas  in 
June,  that  the  term  of  ninety  days  commenced  at  that  time, 
and  the  petition  not  having  been  filed  within  that  term,  was 
rightly  disallowed  by  the  commissioner* 

Petition  dismissed 


Samuel  Thompson  vs.  John  Stone. 

A  discharge  of  an  insolvent  debtor  is  invalid,  under  Sfc.  1844,  c  178,  §  8,  if  the 
debtor,  within  one  year  before  the  filing  of  the  petition  in  insolvency,  paid  or 
secured  a  preexisting  debt,  although  the  creditor,  receiving  the  preference,  had 
no  reasonable  cause  to  believe  the  debtor  insolvent. 

This  was  an  action  of  assumpsit,  tried  in  the  court  of  com- 
mon pleas,  before  Merrick,  J.,  to  whose  ruling  the  defendant 
alleged  exceptions.  The  opinion  of  the  court  exhibits  the 
whole  case. 

F.  Hall,  for  the  defendant 

EL  D.  Stone,  for  the  plaintiff 

Shaw,  C.  J.  The  defendant  having  offered  his  certificate 
of  discharge  under  the  insolvent  laws,  in  defence  of  this  action, 
the  plaintiff  offered  evidence  tending  to  show  a  fraudulent  pre- 
ference of  a  preexisting  debt,  contrary  to  St.  1844,  c.  178,  §  8. 
The  defendant  insisted  that  the  plaintiff  was  bound  also  to 
show  that  the  creditor,  who  received  the  preference,  had  rea- 
sonable cause  to  believe  the  defendant  insolvent  But  the 
court  decided,  that  such  proof  was  not  necessary  to  show  the 
discharge  invalid. 

We  are  of  opinion,  that  this  decision  was  entirely  tight 
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The  section  is  as  follows :  No  discharge  of  any  debtor  shall 
be  granted,  or  valid,  if  the  debtor,  when  insolvent,  shall,  within 
one  year,  next  before  filing  the  petition,  pay  or  secure  any 
preexisting  debt,  if  the  creditor  proves,  that  the  debtor  had 
reasonable  and  sufficient  cause  to  believe  himself  insolvent. 

The  validity  or  invalidity  of  the  discharge  is  not  made  to 
depend  upon  the  knowledge  or  state  of  mind  of  the  creditor, 
to  whom  the  payment  is  made,  but  solely  on  the  intent  and 
purpose,  and  cause  of  belief  of  the  debtor  only. 

From  the  cases  relied  on,  Ex  parte  Jordan,  9  Met  296 ; 
Wall  v.  Lakhs,  13  Met  171;  Denny  v.  Dana,  2  Cush.  171;  it 
seems  manifest  that  the  defendant  confounds  the  cases  of  inva- 
lidating the  discharge,  and  recovering  back  the  property  from 
the  creditor  fraudulently  preferred.  For  the  latter  purpose, 
that  of  recovering  back  the  property  by  the  assignee,  the  in- 
tent and  purpose,  the  knowledge  and  belief  of  the  creditor, 
when  receiving  the  property,  are  essential  elements  in  the 
inquiry.  Exceptions  overruled. 


Charles  Gates  vs.  Leonard  Campbell. 

The  fifth  section  of  St.  1844,  c.  178,  providing  that  no  discharge  under  the  insolvent 
laws  of  a  debtor  a  second  time  insolvent,  and  whose  assets  fail  to  pay  fifty  per 
cent  of  the  claims  proved  against  him,  shall  be  granted  or  valid,  unless  three 
fourths  in  value  of  his  creditors,  whose  claims  are  proved,  shall  assent  thereto  in 
writing,  is  not  repealed  by  St.  1848,  c.  304,  \  9,  providing  that  no  insolvent 
debtor,  whose  assets  do  not  pay  fifty  per  cent  of  the  claims  proved  against  his 
estate,  shall  receive  a  discharge,  unless  a  majority  in  number  and  value  of  his 
creditors,  who  have  proved  their  claims,  shall  assent  thereto  in  writing,  within 
six  months  after  the  date  of  the  assignment. 

The  creditors,  "whose  claims  are  proved,"  the  assent  of  three  fourths  of  whom  is 
required  by  St.  1844,  c  178,  i  ft,  to  the  discharge  of  a  debtor  a  second  time 
insolvent,  include  only  those  creditors,  whose  claims  are  proved  within  six 
months  after  the  date  of  the  assignment,  and  do  not  include  a  creditor,  whose 
claim  has  been  presented  for  proof,  and  disallowed  by  the  commissioner,  although 
an  appeal  has  been  taken  from  the  disallowance  of  the  claim,  which  is  afterwards 
sustained,  and  the  claim  allowed. 

This  was  an  action  of  assumpsit  on  several  promissory 
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notes,  and  on  an  account  The  defence  relied  on  was  a  cer- 
tificate of  discbarge  under  the  insolvent  laws,  granted  by  the 
commissioner  of  insolvency  for  the  county  of  Hampshire.  The 
case  was  submitted  to  the  court  upon  the  following  statement 
of  facts:  — 

The  defendant  in  1843  applied  to  the  judge  of  probate  for 
the  county  of  Franklin  for  the  benefit  of  the  insolvent  laws, 
and  after  due  proceedings  received  a  certificate  of  discharge. 
Becoming  a  second  time  insolvent,  in  1849,  he  presented  his 
petition  to  the  commissioner  of  insolvency  for  the  county  of 
Hampshire,  whereupon  a  warrant  was  issued  to  take  posses- 
sion of  his  estate,  which  was  afterwards  duly  assigned  by 
the  commissioner.  Within  six  months  from  the  date  of  the 
assignment  eleven  creditors  proved  debts  to  the  amount  of 
$7,451.93  against  his  estate,  and  all  gave  their  assent  to  the 
defendant's  discharge,  in  writing,  which  was  duly  filed.  At 
a  subsequent  meeting  of  the  creditors,  held  within  the  six 
months,  the  plaintiff  presented  for  proof  against  the  estate  a 
claim,  amounting  to  $4,256.04,  which  was  disallowed  by  the 
commissioner.  An  appeal  was  taken  from  his  decision,  and 
afterwards  sustained  by  this  court,  and  the  case  remitted  with 
orders  to  allow  said  claim ;  and  it  was  accordingly  allowed, 
and  a  dividend  ordered  and  paid  on  all  claims  proved  against 
the  estate.  At  the  expiration  of  the  six  months,  and  before 
the  entry  of  said  appeal  in  this  court,  the  commissioner  granted 
to  the  defendant  the  certificate  of  discbarge  now  relied  on  in 
defence  of  this  action.  The  assets  of  the  defendant's  estate 
paid  less  than  fifty  per  cent  of  the  claims  proved  against  it 
under  the  second  insolvency.  If,  on  the  foregoing  facts,  the 
second  certificate  of  discharge  was  improperly  granted  by  the 
commissioner,  or  is  otherwise  invalid,  judgment  is  to  be  en- 
tered for  the  plaintiff;  otherwise  for  the  defendant 

F.  EL  Dewey j  for  the  plaintiff 

E.  Dickinson,  for  the  defendant 

The  opinion  was  delivered  at  the  October  term,  1852. 

Shaw,  C.  J.  The  only  question  in  the  present  case  is, 
whether  the  discharge  under  the  insolvent  laws,  relied  upon 
by  the  defendant,  was  a  legal  and  valid  discharge,  as  granted 


Digitized  by  VjOOQlC 


106  WORCESTER. 


Gates  v.  CampbelL 


by  the  commissioner  of  insolvency.  Upon  the  facts,  as  they 
appear  by  the  statement,  the  insolvent  insists,  first,  that  the 
law  requiring  three  fourths  in  value  of  the  creditors  to  assent 
to  his  discharge,  (St.  1844,  c.  178,  §  5,)  was  repealed  by  the 
subsequent  St.  1848,  c.  304,  §  9,  and  that  by  the  latter  provi- 
sion the  consent  of  one  half  only  in  number  and  amount  was 
required  to  warrant  the  commissioner  in  giving  him  a  valid 
discharge,  and  that  he  bad  one  half,  supposing  the  plaintiff's 
debt  to  be  properly  computed ;  and  second,  that  the  plaintiff's 
debt  could  not  be  taken  into  consideration,  because,  though 
presented  before  the  discharge  was  granted,  it  was  rejected  by 
the  commissioner,  and  although  the  creditor  appealed,  the 
commissioner  was  not  bound  to  wait  the  result  of  that  ap- 
peal, in  order  to  give  the  creditor  an  opportunity  to  dissent, 
and  that  three  fourths  in  number  and  amount,  that  is,  all  of 
the  creditors,  who  had  then  proved  their  debts,  had  filed  their 
assent,  and  that  he  was  therefore  entitled  to  his  discharge 
under  the  statute. 

By  St.  1844,  c.  178,  §  4,  it  is  provided,  that  if  the  assets  do 
not  pay  fifty  per  cent  of  the  claims  proved,  the  debtor  shall 
have  his  discharge,  unless  a  majority  in  value  of  his  creditors, 
who  shall  have  proved  their  claims,  shall  dissent  within  six 
months  after  the  date  of  the  assignment  The  fifth  section 
provides  for  a  different  case,  as  follows :  No  discharge  of  a 
debtor  shall  be  granted  or  valid,  if  said  debtor  shall  be  a  second 
time  insolvent,  and  the  assets  of  his  estate  shall  fail  to  pay 
fifty  per  cent,  unless  three  fourths  in  value  of  the  creditors, 
whose  claims  are  proved,  shall  assent  thereto  in  writing.  This 
is  clear  and  explicit ;  but  it  is  contended  that  it  is  repealed  by 
the  subsequent  St.  1848,  c.  304,  §  9.  That  provides  that  no 
insolvent,  whose  assets  do  not  pay  fifty  per  cent,  shall  be  dis- 
charged, unless  a  majority,  in  number  and  value,  shall  assent 
in  writing  within  six  months.  And  by  §  16  of  this  last  sta- 
tute St.  1844,  c.  178,  §  4,  above  cited,  is  repealed. 

It  appears  to  us,  that  §  9  of  the  statute  of  1848  was  in- 
tended as  a  substitute  for  §4  of  the  statute  of  1844,  by 
substituting  a  more  stringent  provision.  By  §  4  of  St.  1844, 
the  creditor  might  have  his  discharge,  unless  a  majority  should 
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dissent;  by  this  clause,  the  insolvent  not  paying  fifty  per  cent, 
shall  not  be  discharged,  unless  a  majority  in  number  and 
value  assent  in  writing. 

But  it  is  argued,  that  as  §  9  of  the  last  act  omits  all  allusion 
to  debtors  a  second  time  insolvent,  this  clause  intends  to  put 
aL  insolvents  not  paying  fifty  per  cent  on  the  same  footing, 
requiring  only  half  the  creditors  in  number  and  amount  to 
assent.  If  both  provisions  had  been  positive  instead  of  nega- 
tive, there  would  have  been  force  in  this  argument ;  if  a  former 
law  had  provided  that  an  insolvent  a  second  time,  not  paying 
fifty  per  cent  might  be  discharged  on  the  consent  of  three  fourths, 
and  a  subsequent  act  had  said  that  insolvents  not  paying  fifty 
per  cent,  might  be  discharged  by  the  consent  of  one  half  in 
number  and  amount,  saying  nothing  of  any  insolvent  a  second 
time,  it  might  have  been  well  argued,  that  the  latter  repealed 
the  former  even  without  express  words.  But  the  provisions 
are  both  negative,  and  provide  for  different  cases.  The  former 
provision  declares,  that  if  a  second  time  insolvent,  and  he  does 
not  pay  fifty  per  cent,  he  shall  not  be  discharged,  unless  upon 
express  assent  of  three  fourths.  The  subsequent  statute  pro- 
vides, that  if  his  assets  do  not  pay  fifty  per  cent,  he  shall  not 
be  discharged  but  upon  the  assent  of  one  half  in  number  and 
amount  There  is  nothing  repugnant,  they  provide  for  differ- 
ent cases,  and  they  both  will  stand  together. 

The  case  of  this  insolvent  brings  him  under  both  of  these 
disabilities ;  he  is  a  second  time  insolvent,  and  his  assets  do 
not  pay  fifty  per  cent,  and  therefore  he  could  not  be  discharged 
but  upon  the  express  consent  of  three  fourths  of  his  creditors. 

2.  The  next  question  is,  whether  the  insolvent  had  not  ob- 
tained and  filed  the  assent  in  writing  of  the  three  fourths  in 
value  of  the  creditors,  whose  claims  were  proved.  He  cer- 
tainly had,  unless  the  plaintiff's  claim,  which  was  presented 
and  rejected,  he  having  appealed  from  such  rejection,  is  to 
be  taken  into  consideration,  or  unless  the  commissioner  was 
bound  to  await  the  result  of  that  appeal  before  acting  on  the 
question  of  discbarge. 

The  words  of  these  statutes  are  very  strong,  in  their  provi- 
sions, giving  the  right  to  assent  or  dissent  in  various  cases  to 
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those  who  shall  have  proved  their  claims.  The  clause  already 
cited,  St.  1848,  c.  304,  §  9,  is, "  no  insolvent,  whose  assets  do  not 
pay,'9  &c,  "  shall  receive  a  discharge,  unless  a  majority,9*  &c, 
"of  creditors,  who  have  proved  their  claims,  shall  assent9' 
But  the  same  provisions  look  to  the  expiration  of  six  months 
as  the  time  at  which  the  creditor  may  claim  his  discharge,  and 
the  commissioner  act  upon  it  The  ninth  section,  already 
cited,  provides,  that  "in  no  case  shall  a  certificate  of  discharge 
be  granted  until  the  third  meeting  of  the  creditors,  nor  at  any 
time  except  at  a  meeting  of  the  creditors.99  As  the  statutes 
fix  six  months  as  the  time  within  which  the  assent  is  to  be 
given,  and  the  discharge  acted  on,  the  right  to  assent  or  dis- 
sent is  by  necessary  implication  limited  to  those  who  shall 
have  then  proved  their  debts.  We  the  more  readily  adopt  this 
plain  and  literal  construction,  because,  if  we  were  to  adopt 
any  other,  it  would  prohibit  the  commissioner  from  acting  on 
the  insolvent's  application  for  a  discharge,  so  long  as  any 
claim  is  outstanding  in  any  of  the  courts  of  law,  however  fri- 
volous or  doubtful  such  a  claim  may  appear  to  be.  Such 
indefinite  postponement  would  be  the  only  alternative.  It  is 
very  clear,  that  a  person,  claiming  to  be  a  creditor,  whose 
claim  has  been  rejected,  could  not  stand  in  a  place,  or  exer- 
cise a  power,  given  by  law  to  one  whose  debt  has  been 
proved.  To  the  hour  when  this  question  arose,  the  plaintiff 
had  not  proved  any  debt;  his  only  ground  is,  that  he  had 
made  a  claim,  which  he  was  still  prosecuting  in  the  law,  and 
which  might  at  some  future  time  ripen  into  a  debt  We 
think,  therefore,  the  plaintiff's  claim  could  not  be  recognized 
or  taken  notice  of,  and  that  the  insolvent  had  the  assent  of 
three  fourths  of  the  creditors  whose  claims  were  proved. 

On  the  whole,  the  court  are  of  opinion,  that  the  discharge 
if  the  insolvent  was  rightly  granted,  and  is  legal  and  valid. 

Judgment  for  the  defendant. 
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Richard  Baker's  Case. 

In  case  of  proceedings  in  insolvency  against  a  partnership,  a  partner,  whose  sepa- 
rate estate  pays  fifty-five  per  cent  on  the  debts  proved  against  it,  is  entitled  to  a 
discharge  from  his  separate  debts,  and  to  an  allowance  of  five  per  cent  on  the  net 
produce  of  his  separate  estate,  although  the  joint  estate  of  the  partnership  does 
not  pay  fifty  per  cent  of  the  debts  proved  against  it. 

On  the  petition  of  Richard  Baker  and  William  Baker,  co- 
partners in  trade  under  the  name  and  firm  of  R.  &  W.  Baker, 
the  commissioner  of  insolvency  for  this  county  issued  a  war- 
rant to  a  messenger  to  take  possession  of  their  joint  and  sepa- 
rate estates,  and  subsequent  proceedings  in  insolvency  were 
had  according  to  law ;  and  the  assets  of  Richard's  separate 
estate  paid  fifty-five  per  cent  on  all  debts  proved  against  it; 
but  neither  the  assets  of  William's  estate,  nor  of  the  joint 
estate  of  the  partnership,  paid  fifty  per  cent  on  the  debts  proved 
against  those  estates  respectively.  At  the  third  meeting  of 
creditors,  Richard  petitioned  the  commissioner  for  a  certificate 
of  discharge  from  his  separate  debts,  and  for  an  allowance  of 
five  per  cent  on  the  net  produce  of  his  separate  estate ;  but 
the  commissioner  refused  such  discharge  and  allowance  for 
the  reason  that  the  assets  of  the  joint  estate  did  not  pay  fifty 
per  cent  of  the  debts  proved  against  it  Whereupon  Richard 
appealed  to  this  court 

K  Washburn  and  W.  Grout,  for  the  appellant,  cited  Sts. 
1838,  c.  163,  §§  8,  21 ;  1844,  c.  178,  §  4 ;  1848,  c.  304,  §§  9, 16. 

Shaw,  C.  J.  These  proceedings  under  the  insolvent  law, 
St.  1838,  c.  163,  §  21,  where  partners  become  insolvent,  are  so 
regulated,  as  to  effect  a  settlement  of  the  whole  estate  of  the 
partners,  jointly  and  individually.  The  statute  requires  that 
the  assignee  keep  separate  accounts  of  the  joint  estate,  and 
of  the  joint  debts  proved;  and  so  of  the  separate  estate  of 
each  partner;  with  a  provision,  that  the  joint  estate  shall  be 
applied  in  the  first  instance  to  pay  the  partnership  debts,  and 
the  funds  of  each  partner  to  his  separate  debts.  The  effect 
therefore  is  nearly  the  same,  as  if  there  were  three  commis- 
sions ;  one  against  the  two  jointly,  and  one  against  each.     If 
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then,  either  one  pays  more  than  fifty  per  cent  of  his  separate 
debts,  he  is  entitled  to  the  same  benefits  as  if  he  had  been  a 
sole  insolvent.  The  court  are  therefore  of  opinion,  that  the 
petitioner  is  entitled  to  be  discharged  from  his  separate  debts, 
provable  as  separate  debts,  due  from  him  individually,  and 
not  as  a  copartner,  at  the  time  of  the  first  publication.  Also, 
that  the  petitioner  is  entitled  to  his  five  per  cent  allowance, 
although  the  joint  estate  would  not  be  sufficient  to  pay  fifty 
per  cent ;  if  in  other  respects  the  petitioner  would  be  entitled 
to  the  same,  if  the  petitioner  was  an  insolvent  under  a  separate 
warrant. 


The  Worcester  and  Nashua  Railroad  Company  vs. 
Warren  Hinds. 

Where  the  charter  of  a  railroad  corporation  provide*  that  the  capital  stock  shall 
consist  of  not  more  than  a  certain  number  of  shares,  "  the  number  of  which  shall 
be  determined  from  time  to  time  by  the  directors  thereof/'  the  directors  have  no 
power  to  levy  assessments  upon  subscribers  for  stock,  before  determining  the 
whole  number  of  shares. 

Fletcher,  J.  This  is  assumpsit  in  which,  according  to  the 
declaration,  the  plaintiffs  claim  to  recover  the  whole  amount 
of  assessments  laid  upon  five  shares  of  the  stock  of  the  com- 
pany subscribed  for  by  the  defendant 

It  appeared  in  evidence,  that  the  company  had  in  fact  sold 
the  shares,  in  consequence  of  the  neglect  of  the  defendant 
to  pay  the  assessments,  and  that  the  shares  sold  for  $69,50 
each;  and  the  plaintiffs  really  sought  to  recover  only  the 
difference  between  that  sum  and  $100  a  share,  which  was  the 
par  value.  It  was  objected  in  behalf  of  the  defendant,  that 
the  action  could  not  be  maintained  in  this  form,  since  upon 
the  facts  no  action  would  lie  at  common  law  to  recover  the 
assessments,  as  the  company  had  in  fact  sold  the  shares,  so 
that  they  could  not  transfer  them  to  the  defendant  on  pay- 
ment  of  the  assessments,  and  the  declaration  contains  no 
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averments  to  bring  the  action  within  Rev.  Sts.  c.  39,  §  53. 
To  avoid  this  objection,  the  plaintiffs'  counsel  asked  leave  to 
amend  the  declaration  by  filing  new  counts. . 

But  it  is  not  necessary  to  consider  the  question  as  to  the 
form  of  action  or  the  admissibility  of  the  amendments,  as  it  is 
quite  clear,  that  the  defendant  has  a  good  ground  of  defence 
on  the  merits.  It  was  maintained  in  behalf  of  the  defendant, 
that  under  the  provisions  of  law  and  of  the  plaintiffs'  charter 
(St.  1845,  c.  102,)  it  was  necessary  for  the  corporation  to 
determine  the  number  of  shares  of  which  the  capital  stock 
should  consist,  and  that  those  shares  should  be  taken  up, 
before  they  could  proceed  to  lay  assessments  thereon,  and 
that  the  corporation,  never  having,  determined  the  number  of 
shares,  could  not  maintain  this  action  for  assessments. 

The  third  section  of  the  plaintiffs'  charter  is  as  follows: 
"  The  capital  stock  of  said  corporation  shall  consist  of  not 
more  than  fifteen  thousand  shares,  the  number  of  which  shall 
be  determined,  from  time  to  time,  by  the  directors  thereof,  and 
no  assessment  shall  be  laid  thereon  to  a  greater  amount,  in 
the  whole,  than  one  hundred  dollars  on  each  share."  The 
plaintiffs  did  not  show,  and  it  does  not  appear,  that  the  direct- 
ors ever  fixed  the  number  of  shares  of  which  the  capital  stock 
should  consist. 

It  has  been  decided  in  several  cases,  that  no  subscriber  for 
shares  can  be  liable  for  assessments  for  the  general  object  of 
the  corporation,  as  in  the  present  case,  till  the  whole  capital 
stock  is  taken  up.  The  directors  should,  therefore,  according 
to  their  charter,  have  determined  the  number  of  shares,  of 
which  the  capital  stock  was  to  consist,  and  when  those  were 
taken  up,  they  might  proceed  to  assess  and  collect  assess- 
ments. But  until  the  number  of  shares  forming  the  capital 
stock  was  fixed,  there  was  no  capital  stock,  upon  the  defend* 
ant's  shares  of  which  assessments  could  be  rightfully  laid  and 
collected  by  the  corporation. 

Subscribers  for  shares  only  undertook  to  pay  their  propor- 
tion of  a  capital  stock  fixed  by  the  directors;  it  being,  of 
course,  assumed,  that  the  directors  in  the  discharge  of  their 
duty  would  fix  such  an  amount  as  would  carry  into  effect  the 
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objects  and  purposes  of  the  enterprise.  Bat  if  a  subscriber 
was  compelled  to  pay  his  subscription,  before  any  capital 
stock  was  fixed,  he  might  be  compelled  to  pay  before  any  sum 
was  subscribed  sufficient  to  carry  on  the  work,  and  without 
any  assurance  that  any  such  sum  ever  would  be  subscribed* 
By  the  terms  of  the  subscription  paper  it  is  agreed,  that  such 
assessments  shall  be  paid  by  the  defendant,  as  may  be  required 
under  provisions  of  law.  The  provisions  of  law  require,  that 
the  directors  shall  determine  the  number  of  shares,  of  which 
the  capital  stock  shall  consist  The  directors  in  the  present 
case  not  having  determined  the  number  of  shares  so  as  thus 
to  form  a  capital  stock,  there  was  according  to  the  principles 
of  law  no  capital  stock,  the  defendant's  shares  or  proportions 
of  which  were  legally  liable  to  assessment,  nor  can  the  defend- 
ant be  legally  held  to  pay  any  such  assessments.  Portland, 
Saco  Sf  Portsmouth  Raihroad  v.  Graham,  11  Met  1;  Salem 
MUl  Dam  Co.  v.  Ropes,  6  Pick.  23;  Central  Turnpike  v.  Valen- 
tine, 10  Pick.  143 ;  Lexington  and  West  Cambridge  Railroad  ▼. 
Chandler,  13  Met  312. 

Verdict  for  plaintiffs  set  aside,  and  plaintiffs  nonsuit 

P.  C  Bacon  and  D.  Foster,  for  the  defendant 

F.  EL  Dewey,  for  the  plaintiffs. 
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COUNTY  OP  MIDDLESEX,  OCTOBER  TERM,  1851, 
AT  CAMBRIDGE. 


FRBSBXT  : 


Hon.  LEMUEL  SHAW,  Chief  Justice. 
Hon.  CHARLES  A.  DEWEY,      \ 
Hon.  THERON  METCALF,         (  T    _ 
Hon.  RICHARD  FLETCHER,     (  Jura<J1 
Hon.  GEORGE  T.  BIGELOW,    ) 


Robert  Mubdook  vs.  Curtis  Stioknby.    Sarah  A.  Dana 

vs.  Same. 

The  mill  act  of  this  commonwealth  (Her.  Sts.  c  116)  does  not  applj  to  tide 


The  first  of  these  cases  was  an  action  upon  the  case 
brought  by  the  owner  of  land  bordering  on  a  salt  water  creek, 
in  which  the  tide  regularly  ebbed  and  flowed,  to  recover  da- 
mages for  injury  done  to  his  land  and  the  buildings  thereon, 
by  means  of  the  flowing  caused  by  a  dam  erected  by  the  de- 
fendant across  the  creek,  for  the  purpose  of  working  a  mill, 
solely  by  the  ebb  and  flow  of  the  tide. 
10  • 
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The  defence  was  that  the  creek  was  a  stream  not  navi- 
gable, and  that  the  plaintiff's  remedy  was  by  complaint  under 
the  Rev.  Sts.  c.  116,  commonly  called  the  mill  act. 

The  parties  submitted  to  the  decision  of  the  court  the 
question,  whether  the  defendant  could  avail  himself  of  this 
defence,  irrespective  of  the  question  of  the  navigability  of  the 
creek ;  with  the  agreement  that  if  he  could  not,  the  defend* 
ant  should  be  defaulted;  otherwise,  the  case  should  go  to 
trial* 

The  case  was  argued  at  the  October  term,  1849. 

R.  EL  Dana,  Jr.,  for  the  plaintiff 

E.  Buttrickj  for  the  defendant 

Shaw,  C.  J.  The  plaintiff,  an  owner  of  land  bordering  on 
a  salt  water  creek  or  inlet,  declares  in  case  against  the  de- 
fendant, alleging  that  he  has  placed  a  dam  across  the  said 
creek,  by  means  of  which  the  flow  of  the  ebb-tide  is  ob- 
structed, whereby  the  plaintiff  is  prevented  from  draining  his 
land  and  buildings. 

As  every  owner  of  land  is  entitled  to  the  use  of  a  natural 
outlet  of  water  for  all  useful  purposes,  whether  it  be  a  current 
of  fresh  or  salt  water,  passing  through  or  by  his  land,  includ- 
ing necessary  drainage,  such  an  obstruction  by  another,  on 
his  own  land,  is  a  violation  of  that  right,  and  affords  a  ground 
on  which  to  claim  and  recover  consequential  damages,  unless 
it  admits  of  some  justification  or  excuse. 

The  excuse  in  this  case  is,  that  the  defendant  had  a  right 
to  erect  a  dam,  by  the  mill  acts  of  Massachusetts,  and  that 
if  the  plaintiff  has  sustained  any  damage  by  means  of  the 
dam,  his  remedy  is  by  complaint  under  the  mill  acts  to  re- 
cover annual  or  gross  damages,  and  that  an  action  at  common 
law  cannot  be  maintained.  This  raises  the  question,  we  be- 
lieve a  new  one  in  this  commonwealth,  whether  the  mill  acts 
apply  to  a  tide  mill.  A  tide  mill  is  understood  to  be  a  mill, 
placed  upon  a  dam  thrown  across  a  creek  or  inlet  from  the 
sea,  in  which  the  tide  naturally  ebbs  and  flows,  and  wherein 
the  water  is  raised  by  the  flow  of  the  tide,  and  at  high  water 
and  the  turn  of  the  tide,  the  water  is  stopped  by  ine  dam  and 
the  sluice-gates,  and  kept  to  that  height,  untd  che  tide  has  so 
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far  ebbed  below  the  dam,  as  to  create  a  fall,  by  means  of 
which  the  mill  is  worked  a  few  hours,  until  the  return  of  the 
flood  tide  prevents  it  Is  this  a  head  of  water  which  a  mill- 
owner  has,  by  the  statute,  a  right  to  raise  and  maintain,  to  the 
damage  of  another  ? 

The  provision  of  the  Rev.  Sts.  c.  116,  §  1,  is,  that  a  any 
person  may  erect  and  maintain  a  water  mill,  and  a  dam  to 
raise  water  for  working  it,  upon  and  across  any  stream  that 
is  not  navigable,  upon  the  terms  and  conditions,  and  subject 
to  the  regulations  hereinafter  expressed." 

The  term  u  navigable, "  in  this  provision,  may  be  regarded 
as  equivocal  It  may  mean  not  navigable  for  any  useful  pur- 
pose of  trade  or  agriculture,  as  expressed  in  these  cases: 
CommoniveaUh  v.  Charles  town,  1  Pick.  180 ;  Rowe  v.  Granite 
Bridge^  21  Pick.  344.  If  this  were  the  proper  construction,  it 
raises  a  question  of  fact,  which  has  not  been  tried,  and  it 
would  be  necessary  that  further  action  should  be  had  upon  it 

The  other  sense  of  "  navigable "  is  its  technical  sense,  to 
designate  all  waters,  where  the  tide  ebbs  and  flows,  in  contra- 
distinction to  waters  lying  above  the  flow  of  the  tide,  although 
capable  of  some  kinds  of  navigation.  If  this  was  the  sense 
in  which  it  was  used  by  the  legislature,  it  would  end  this 
case,  because  it  is  admitted  that  the  creek  in  question  was 
within  the  ebb  and  flow  of  the  tide. 

There  is  some  ground  to  hold,  that  in  the  enactment  cited, 
the  term  "  not  navigable  "  was  used  by  the  legislature  in  the 
latter  sense,  inasmuch  as  there  are  many  dams,  on  consider- 
able rivers,  above  tide  water,  which  are  sufficient  to  afford  a 
valuable  navigation,  for  rafts,  boats  and  small  vessels;  and 
yet  such  dams  are  regarded  as  within  the  mill  acts,' which 
they  would  not  be,  unless  these  were  rivers  "  not  navigable" 
in  the  sense  of  the  statute.  This  we  believe  is  the  sense  in 
which  the  phrase  has  been  here  used  and  understood,  as  ap- 
plicable to  all  rivers  above  the  flow  of  the  tide,  and  in  general 
above  the  lowest  falls  and  rapids,  although  to  some  extent 
useful  for  the  passage  of  boats  and  rafts.  Spring  v.  Chase 
2  Dane  Ab.  696 ;  Commonwealth  v.  Chapin,  5  Pick.  199. 

But  the  court  do  not  decide  the  case  on  this  ground,  but 
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have  rather  preferred  to  examine  it  in  reference  to  the  policy 
and  principle  of  the  mill  acts,  and  the  scope  of  their  provi- 
sions. Looking  at  it  in  this  point  of  view,  we  are  of  opinion, 
that  the  mill  acts,  in  their  principle  and  provisions,  apply  only 
to  running  streams  of  water,  descending  and  continuous,  ori- 
ginating in  more  elevated  grounds,  and  seeking  their  outlet 
in  the  sea,  or  in  some  lake  or  larger  river  communicating 
with  the  sea. 

As  the  effect  and  object  of  the  mill  act  are  to  take  away  a 
common-law  remedy  for  damage  done  to  one's  land  by  a  mill* 
owner,  it  is  to  that  extent  in  derogation  of  the  common  law, 
and  not  to  be  carried  by  construction  beyond  its  plain  intent 
and  meaning.  The  principle  on  which  this  law  is  founded  is 
not,  as  has  sometimes  been  supposed,  the  right  of  eminent 
domain,  the  sovereign  right  of  taking  private  property  for 
public  use.  It  is  not  in  any  proper  sense  a  taking  of  the  pro- 
perty  of  an  owner  of  the  land  flowed,  nor  is  any  compensa- 
tion awarded  by  the  public.  It  does  not  even  authorize  the 
mill-owner  to  use  the  land  of  another  for  a  reservoir,  against 
his  consent ;  the  owner  of  the  land  may  if  he  choose,  dike  out 
his  own  meadow,  and  thereby  prevent  the  flow  of  the  water 
upon  it  But  the  principle  seems  to  be  this :  A  man  may 
place  a  dam  on  his  own  land,  in  order  to  raise  a  head  of 
water  for  mills,  in  the  use  of  which  the  public  have  an  inte- 
rest ;  this  is  the  extent  of  the  direct  authority  given  by  the 
statute.  But  in  doing  this,  by  force  of  the  natural  law,  by 
which  fluids  seek  a  level,  the  water  may,  without  the  purpose 
and  against  the  wish  of  the  mill-owner,  overflow  the  land  of 
another,  and  do  him  some  damage.  Here  the  law  steps  in 
and  declares,  that  in  consideration  of  the  advantage  to  the 
public,  to  be  derived  from  the  establishment  and  maintenance 
of  mills,  the  owner  of  the  land  shall  not  have  an  action  for 
this  necessary  consequential  damage  against  the  mill-owner, 
to  compel  him  to  prostrate  his  dam,  and  thus  destroy  or  re- 
duce his  head  of  water ;  but  it  authorizes  him  to  keep  up  his 
head  of  water  to  his  own  best  advantage,  having  at  the  same 
time  provided  what  the  law  deemed  an  adequate  and  practi- 
cable remedy  for  all  the  damage  sustained,  by  a  compenba- 
tion  in  money,  to  be  paid  by  the  owner  of  the  milL 
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Whether,  if  this  were  an  original  question,  this  legislation 
would  be  considered  as  trenching  too  closely  upon  the  great 
principle,  which  gives  security  to  private  rights,  it  seems  now 
too  late  to  inquire,  such  legislation  having  been  in  full  opera- 
tion in  this  state  a  century  and  a  half;  but  we  think  the 
principle  itself  is  manifest.  The  enactment  in  the  revised 
statutes  is  very  brief,  but  the  principle  is  more  definitely 
stated  in  the  preceding  statute,  from  which  it  was  revised, 
fit  1795,  c.  74,  §  1.  The  preamble  and  enacting  clause  are 
thus :  "  Whereas  the  erection  and  support  of  mills,  to  accom- 
modate the  inhabitants  of  the  several  parts  of  the  state,  ought 
not  to  be  discouraged  by  many  doubts  and  disputes,  and  some 
special  provisions  are  found  necessary  relative  to  flowing  adja- 
cent lands,  and  mills  held  by  several  proprietors :  Therefore, 
be  it  enacted,  that  where  any  person  hath  erected  or  shall 
erect  any  water  mill  on  his  own  land,"  "  and  to  the  working 
of  such  mill  it  shall  be  found  necessary  to  raise  a  suitable 
head  of  water,  and  in  so  doing  any  lands  shall  be  flowed,  not 
belonging  to  the  owner  of  such  mill,  it  shall  be  lawful  for 
the  owner  or  occupant  of  such  mill,  to  continue  the  same 
head  of  water,  to  his  best  advantage,  in  the  manner  and  on 
the  terms  hereinafter  provided."  It  then  proceeds  to  provide 
for  the  ascertaining  of  damages,  by  a  jury,  if  not  otherwise 


The  system  appears  to  us  to  be  specially  adapted  to  a  con- 
tinuous and  descending  stream  of  water.  "  To  raise  a  head 
of  water/'  by  means  of  a  dam,  applies  to  a  dam  interposed  in 
a  descending  current,  by  which  the  water  is  stopped  in  its 
course,  set  back,  and  thereby  raised.  The  dam  of  a  tide  mill 
does  not  raise  the  water ;  it  is  raised  by  the  influx  of  the  tide, 
and  merely  retained  a  few  hours  by  the  dam.  The  term 
u  stream  of  water,"  in  its  ordinary  signification,  implies  a  con- 
tinuous current  in  one  direction,  and  would  hardly  be  under- 
stood to  describe  a  creek  or  inlet,  in  which  the  tide  ebbs  and 
flows,  twice  in  each  day,  on  the  same  level 

Various  provisions  of  the  statute  lead  to  tht  same  conclusion. 
No  such  dam  shall  be  erected  to  the  injury  ol  any  mill,  above 
or  below  it,  on  the  same  stream.    Rev.  Sts.  c.  116,  §  2.     This 
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is  inapplicable  to  a  level  tide-water  creek.  Besides,  two  tide 
mills,  one  above  another,  could  hardly  exist  and  be  used  on 
the  same  creek.  The  upper  could  not  work,  till  the  pond  of 
the  lower  should  be  exhausted,  on  account  of  back-water;  and 
the  lower  could  derive  no  benefit  from  the  pond  of  the  upper, 
because  it  could  receive  no  water  from  it,  at  each  tide,  until 
the  lower  had  done  working.  By  §  3,  the  height  to  which  the 
water  may  be  raised,  and  the  season  of  the  year  during  which 
it  may  be  kept  up,  are  to  be  regulated  by  the  jury.  These  pro- 
visions are  wholly  inapplicable  to  tide  mills,  but  essential  to 
the  use  of  meadows  bounding  on  a  continuous  stream.  The 
height  of  the  dam  has  no  tendency  to  fix  the  height  to  which 
the  water  may  be  raised  by  the  tide.  The  other  clause  distin- 
guishes between  a  winter  mill  privilege  and  a  constant  one. 
In  reference  to  the  former,  the  dam  shall  be  left  open,  for 
the  benefit  of  the  land-owner,  from  a  certain  day  in  spring, 
through  the  summer,  to  allow  the  growth  of  grass  and  the 
making  of  a  crop  of  hay. 

Without  pursuing  these  distinctions  farther,  we  think  it 
will  be  found,  that  they  are  well  adapted  to  mills  on  continu- 
ous watercourses,  and  not  to  tide  mills.  If  it  be  said  that  the 
language  of  the  statutes  is  thus  used,  because  more  peculiarly 
applicable  to  the  majority  of  cases,  but  without  any  forced 
meaning  may  be  applied  to  tidal  creeks,  it  may  be  remarked, 
that  the  language  is  general,  and  in  terms  applies  to  all  the 
cases  within  the  first  section ;  that  the  laws  which  govern  the 
movement  and  action  of  tide  waters,  through  a  level  creek,  in 
very  short  alternate  periods,  are  so  different  from  those  which 
govern  an  onward  current,  that  if  tide-water  creeks  had  been 
intended  by  the  legislature,  they  would  have  so  expressed 
themselves,  and  some  special  regulations  adapted  to  such 
creeks  would  have  been  provided. 

On  the  whole  the  court  are  of  opinion,  that  the  mill  acts 
were  intended  to  regulate  the  right  enjoyed  by  every  owner 
of  land,  through  which  a  running  stream  of  water,  prqfluens 
aqua,  passes,  to  appropriate  to  himself,  as  a  valuable  incident 
to  his  estate,  the  mill  power,  for  hydraulic  purposes,  derived 
from  the  force  of  a  descending  watercourse ;  that  a  tide  mill 
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does  not  come  within  the  purview  of  these  acts,  and  that  the 
defence  offered  in  the  present  case  cannot  be  admitted. 

Defendant  defaulted. 

The  second  case,  which  was  argued  by  the  same  counsel,  at 
the  same  time,  and  with  a  like  result,  was  precisely  similar  to 
the  first  case  in  all  respects,  except  that  there  were  no  build* 
ings  on  the  plaintiffs  land 


Charles  S.  Dickinson  vs.  Calvin  Goodspeed  &  wile. 

A  tenant  at  will,  whose  estate  has  not  been  legally  determined,  may  maintain  tres- 
pass qttare  dautum  fregit  against  his  landlord,  for  entering  and  cutting  off  a  pnmp 
upon  the  premises. 

This  was  an  action  of  trespass  quare  clausum  fregiL  At 
the  trial  in  the  court  of  common  pleas,  before  WeUsy  C.  J.,  it 
appeared  in  evidence  that  the  plaintiff  was  tenant  at  will,  and 
the  defendant  the  general  owner,  of  the  locus  in  quo;  and  that 
the  wife  of  the  defendant,  in  company  with  a  person  employed 
for  the  purpose,  entered  the  house  occupied  by  the  plaintiff, 
and  cut  off  and  carried  away  a  copper  pump,  used  for  drawing 
water  from  the  well;  no  resistance  being  made,  and  no  vio- 
lence used  And  thereupon  the  presiding  judge  ruled,  that  if 
at  the  time  of  the  trespass  complained  of,  the  plaintiff  was 
tenant  at  will  of  the  locus  in  quo  under  the  defendant,  he  could 
not  maintain  this  action.  The  jury  returned  a  verdict  for  the 
defendant,  and  the  plaintiff  alleged  exceptions. 

This  case  was  argued  in  Boston,  in  January,  1850. 

J.  G.  Abbott,  for  the  plaintiff.  Since  St.  1825,  c.  89,  §  4, 
reenacted  in  Rev.  Sts.  c.  60,  §  26,  providing  "  that  all  estates 
at  will  may  be  determined  by  either  party,  by  three  months1 
notice,  for  that  purpose,  given  to  the  other  party,"  a  tenant  at 
will,  before  notice,  and  for  three  months  after,  "  has  not  only 
the  possession,  but  the  right  of  possession,  and,  in  this  respect 
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he  stands  on  the  same  footing  as  a  tenant  for  a  term  certain." 
French  v.  Fuller,  23  Pick.  107.  Even  before  the  statute  of 
1825,  a  tenant  at  will  was  entitled  to  a  reasonable  time  to 
remove  his  family  and  property.    Ellis  v.  Paige,  1  Pick.  43. 

B.  F.  Butler  and  A.  W.  Farr,  for  the  defendants.  After  his 
landlord's  entry,  the  plaintiff  had  no  estate  in  the  premises. 
"A  tenant  at  will  has  no  certain  and  indefeasible  estate.91 
"  If  the  landlord  enters  on  the  land,  and  cuts  down  trees  de- 
mised, or  makes  a  feoffment,  or  lease  for  years,  to  commence 
immediately,  the  estate  at  will  is  thereby  determined."  1 
Cruise  Dig.  Tit  9,  c.  1,  §§  10, 18;  HoUis  v.  Pool,  3  Met  35L 
See  also  Kelly  v.  WaUe9  12  Met  300.  If  such  an  act  be  a 
trespass,  how  could  it  legally  determine  the  tenancy  ? 

Shaw,  C.  J.  Considerable  time  has  elapsed  since  this  case 
was  argued,  and  we  believe  an  opinion  was  at  one  time 
announced ;  but  it  was  afterwards  withdrawn,  and  the  judg- 
ment delayed,  to  await  the  consideration  of  several  cases, 
pending  in  different  parts  of  the  commonwealth,  involving  the 
the  rights  of  landlord  and  tenant  at  will,  and  their  remedies  as 
against  each  other.  That  has  since  been  had,  and  the  result 
appears  in  Howard  v.  Merriam,  5  Cush.  563. 

One  question,  depending  on  the  particular  circumstances  of 
this  case,  was,  whether  supposing  a  lessor  has  a  right  to  enter 
on  his  lessee  at  will,  without  notice,  for  the  purpose  of  deter- 
mining  his  will  and  regaining  the  possession  of  the  tenement, 
that  would  justify  the  wife  of  such  lessor  at  will,  without 
proof  of  acting  under  his  authority,  or  for  such  purpose,  in 
entering  and  cutting  off  a  pump  upon  the  premises.  But 
this  question  is  superseded,  by  placing  the  decision  upon  the 
broader  grounds  stated  in  the  case  cited. 

The  principle,  settled  in  that  case  upon  the  best  considera- 
tion the  court  could  give  it,  was,  that  since  the  St.  1825,  re- 
vised and  reenacted  by  Rev.  Sts.  c.  60,  §  26,  as  between  land- 
lord and  tenant  at  will,  the  landlord  still  remaining  owner,  it 
is  not  competent  for  him  to  enter  upon  the  premises,  without 
the  notice  to  quit  provided  by  those  statutes,  and  thereby  pre- 
sently  determine  the  estate  at  will.  The  consequence  is,  that 
without  such  notice  to  quit,  and  also  after  such  notice  to  quit 
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and  before  the  term  for  which  it  was  given  has  expired,  the 
lessee  at  will  has  a  lawful  and  exclusive  possession,  not  only 
as  against  a  stranger,  but  also  against  the  lessor  at  will.  This 
principle  of  course  does  not  affect  the  landlord's  right  of  entry, 
where  the  tenant  determines  the  estate  by  an  actual  abandon- 
ment of  the  possession,  by  an  alienation,  by  forfeiture  for 
waste,  or  other  act  which  determines  the  estate  at  will  by 
operation  of  law. 

The  plaintiff  having  a  rightful  possession,  and  the  defend- 
ant having  no  lawful  right  of  entry,  the  entry  is  unlawful,  and 
trespass  quare  clauswn  will  lie,  to  give  the  plaintiff  damages  for 
the  violation  of  his  right  of  possession.  1  Chit.  PL  (6th  Amer. 
ed.)  203 ;  3  Steph.  N.  P.  2633.  Whoever  is  rightfully  in  pos- 
session may  maintain  an  action  of  trespass  against  a  wrong- 
doer to  his  possession.  Hdrker  v.  Birkbeck,  3  Bur.  1563; 
Graham  v.  Peat,  1  East,  244.  It  is  hardly  necessary  to  mul- 
tiply authorities  to  so  plain  a  point.  As  the  defendant  had 
given  the  plaintiff  no  notice  to  quit,  the  court  are  of  opinion 
that  the  defendant  had  no  right  of  entry,  that  the  wife  could 
not  justify  the  act  of  entering  and  cutting  off  the  pump,  and 
that  the  action  of  trespass  well  lies. 

Verdict  set  aside,  and  a  new  trial  ordered. 


William  Hastings  vs.  George  W.  Pratt. 

A  mortgagee,  who  has  entered  for  the  purpose  of  foreclosing  his  mortgage,  cannot 
maintain  against  his  mortgagor  the  process  provided  by  Rev.  Sts.  c.  104,  to 
recover  possession  of  the  mortgaged  premises. 

In  a  complaint,  filed  on  the  9th  of  August,  1849,  before  a 
justice  of  the  peace,  under  Rev.  Sts.  c.  104,  the  plaintiff  set 
forth  "  that  the  defendant  is  in  possession  of  certain  lands  and 
tenements"  (described,)  "which  he  holds  unlawfully  and 
against  the  right  of  the  plaintiff."     After  a  hearing  before  tho 

tol.  vni.  11 


Digitized  by  VjOOQlC 


122  MIDDLESEX. 


Hastings  p.  Pratt. 


justice,  and  judgment  for  the  plaintiff,  the  defendant  appealed 
to  the  court  of  common  pleas.  The  parties  submitted  the 
case  to  that  court  upon  a  statement  of  facts,  which  stated  that 
"  this  complaint  was  for  forcible  entry  and  detainer  of  the  pre- 
mises by  the  defendant,''  and  from  which  statement  it  appeared 
that  the  plaintiff,  being  the  holder  of  several  mortgages  of  the 
premises  from  the  defendant,  entered  thereon,  on  the  14th  of 
October,  1848,  for  breach  of  condition  of  said  mortgages,  and 
for  the  purpose  of  foreclosing  the  same.  The  court  of  com- 
mon pleas  (Perkins,  J.,  presiding)  gave  judgment  for  the  plain- 
tiff; and  the  defendant  appealed  to  this  court 

This  case  was  argued  and  decided  at  the  sittings  in  Boston 
in  February,  1851. 

C.  R.  Train,  for  the  plaintiff. 

L  &  Morse,  for  the  defendant. 

Shaw,  C.  J.  It  is  said  in  the  statement  of  facts  that  "  this 
complaint  was  for  forcible  entry  and  detainer  of  the  premises 
by  the  defendant'9  The  statute  on  this  subject,  (Rev.  Sts. 
c.  104,)  seems  to  have  been  somewhat  misunderstood;  and 
the  misunderstanding  perhaps  may  have  arisen  from  the  cir- 
cumstance, that  this  chapter  embraces  the  provisions  of  two 
former  statutes,  one  affording  redress  in  case  of  forcible  entry 
and  detainer,  and  the  other  affording  a  remedy  for  a  landlord 
against  a  tenant  or  lessee  holding  the  possession  of  premises 
unlawfully,  after  he  is  bound  to  quit,  either  by  the  termination 
of  a  lease  by  its  own  limitation,  or  after  a  refusal  or  neglect 
to  quit  after  notice  to  do  so,  given  according  to  law.  They 
are  brought  together  in  one  and  the  same  chapter,  probably, 
because  the  mode  of  proceeding  in  the  two  cases  is  similar, 
and  the  chapter  is  headed  "  of  forcible  entry  and  detainer." 

At  first  sight,  it  would  seem,  that  this  complaint  was  bad, 
because  it  neither  sets  forth  an  entry  or  detainer  by  force,  nor 
any  holding  over  by  the  tenant  after  the  determination  of  any 
term  by  notice  or  otherwise.  But  on  recurrence  to  the  Rev. 
Sts.  c.  104,  §  4,  it  appears  that  this  very  general  form  of  com- 
plaint, is  directed  by  the  statute  itself.  It  provides  that  the 
plaintiff  may  aver,  as  the  plaintiff  has  done  in  this  case,  that 
the  defendant  is  in  possession  of  the  lands  or  tenements,  in 
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question,  which  he  holds  unlawfully  and  against  the  right  of 
the  plaintiff.  It  is  probable  that  this  dispensation  with  a  spe- 
cific complaint  and  this  authority  to  proceed  in  the  simplest 
form  of  averment  was  intended  for  the  relief  of  persons  en- 
titled to  this  cheap,  prompt  and  summary  remedy,  for  the 
restoration  of  possession  wrongfully  withheld.  Still,  in  order 
to  recover,  the  plaintiff  must  bring  his  case,  by  his  proof* 
within  the  provisions  of  the  statute. 

It  was  once  held  under  a  former  act,  that  in  this  form  of 
proceeding  one  might  recover,  who  could  show  that  he  had  a 
right  of  possession,  even  against  one  holding  under  an  adverse 
claim  of  title.  Socket  v.  Wheaton,  17  Pick.  103.  But  the 
statute  then  in  force  was  essentially  altered  by  the  revised  sta- 
tutes, and  on  very  weighty  considerations;  because  otherwise, 
as  was  readily  perceived,  almost  all  questions  of  title  might  be 
tried  under  this  process,  inasmuch  as  the  right  of  possession, 
in  moat  cases,  depends  on  and  follows  the  right  of  property. 

The  present  statute  contemplates  three  cases,  in  which  this 
process  will  lie;  1.  Forcible  entry ;  2.  Forcible  detainer;  3.  A 
tenant  holding  against  his  landlord,  either  (1,)  after  the  deter- 
mination of  a  lease  by  its  own  limitation ;  or  (2,)  after  the  ex- 
piration of  a  notice  to  quit  duly  given ;  or  (3,)  after  a  notice  of 
fourteen  days,  for  non-payment  of  rent.  Rev.  Sts.  c.  104 ;  St. 
1847,  c  267.    See  Fifty  Associates  v.  Howland,  11  Met  99. 

In  the  present  case,  the  proof  shows  no  forcible  entry,  no 
forcible  detainer,  no  holding  over  of  a  tenant  of  demised  pre- 
mises. These  are  the  only  cases  contemplated  in  this  statute 
?n  which  this  summary  process  will  lie. 

Although,  in  a  loose  sense,  a  mortgagor  in  possession,  is 
said  to  be  tenant  at  will  of  the  mortgagee,  yet  he  is  not  within 
the  reason  or  the  letter  of  the  Rev.  Sts.  c.  104,  §  2.  He  is  not 
lessee,  or  holding  under  a  lessee,  or  holding  demised  premises 
without  right,  after  the  determination  of  the  lease.  The  reme- 
dies of  a  mortgagee  are  altogether  of  a  different  character, 
clearly  marked  out  by  law.  Upon  the  facts,  the  court  are  of 
opinion,  that  the  plaintiff's  case  is  not  within  the  statute  and 
that  the  defendant  is  entitled  to  judgment 
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George  W.  Coburn  &  another  vs.  John  C.  Palmes* 

One  occupying  land  under  a  parol  lease  from  a  tenant  at  will  is  estopped  to  deny 
his  lessor's  right  to  recover  possession  of  the  land  on  a  complaint  under  Her.  8ts. 
c.  104,  S  4. 

A  release,  made  after  the  commencement  of  a  landlord  and  tenant  process  under 
Rev.  Sts.  c.  104,  by  one  of  two  plaintiffs  to  the  other,  of  all  his  interest  in  the 
premises  sought  to  be  recovered,  is  no  defence  to  the  action,  if  not  pleaded  within 
the  time  allowed  for  a  plea  in  abatement,  although  specified  in  defence  as  soon 
as  it  comes  to  the  knowledge  of  the  defendant.  And  it  seems,  that  such  release, 
if  duly  pleaded,  would  not  abate  the  action. 

Where  a  lessee  at  will  is  the  plaintiff,  in  a  proceeding  to  recover  possession  of  the 
demised  premises,  under  the  Rev.  Sts.  c.  104,  f  4,  of  a  subtenant,  and  obtains  a 
verdict,  a  subsequent  entry  of  the  superior  landlord,  and  a  dispossession  of  the 
plaintiff  by  him,  are  no  bar  to  a  judgment  in  favor  of  the  plaintiff. 

This  was  a  proceeding  by  complaint,  tinder  the  Rev.  St 
c.  104,  §  4,  originally  commenced  before  the  police  court  of 
the  city  of  Lowell,  to  recover  possession  of  certain  premises 
described  in  the  complaint.  A  judgment  being  rendered  in 
that  court  against  the  defendant,  he  appealed  to  the  court  of 
common  pleas. 

At  the  trial  in  that  court,  before  Byington,  X,  it  appeared 
in  evidence,  on  the  part  of  the  plaintiffs,  that,  being  in  pos- 
session of  the  demanded  premises,  they  made  a  parol  lease 
thereof  to  the  defendant  in  July,  1848,  at  a  rent  of  four  dol- 
lars a  month,  payable  monthly  in  advance ;  that  the  defend- 
ant entered  under  the  lease,  and  had  since  continued  in  pos- 
session ;  that  in  October  following  the  rent  due  was  demanded 
and  paid ;  that  on  the  15th  of  November,  1848,  one  and  a 
half  month's  rent  was  in  arrear  and  unpaid ;  that  on  the  same 
day  a  notice  in  writing  to  the  defendant,  to  quit  the  premises 
and  yield  possession  to  the  plaintiffs,  was  duly  served,  and 
compliance  therewith  refused ;  and  that  this  proceeding  was 
commenced  on  the  21st  of  December  following. 

The  defendant  offered  to  prove  that  Daniel  G.  Leavitt,  one 
of  the  plaintiffs,  had,  since  the  commencement  of  this  pro- 
ceeding, sold  all  his  interest  in  the  demanded  premises  to  the 
other  plaintiff;  that  the  defendant  first  had  knowledge  of  this 
fact  since  the  last  continuance  of  this  action,  and  specified  ii 
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as  a  ground  of  defence  at  the  then  present  term.  This  evi- 
dence was  objected  to,  as  constituting  no  defence  and  as 
coming  too  late.  The  defendant  also  offered  to  prove,  that  the 
plaintiffs'  title  and  interest  in  the  premises,  at  the  time  of  the 
demise  to  the  defendant,  and  at  the  time  of  commencing  this 
proceeding,  were  that  of  tenants  at  will  only  under  Ransom 
Reed.  This  evidence  was  objected  to.  The  presiding  judge, 
being  of  opinion  that  none  of  the  facts  offered  to  be  proved  by 
the  respondent  would  constitute  a  defence  to  the  complaint, 
rejected  the  evidence;  whereupon  the  plaintiffs  obtained  a 
verdict,  and  the  defendant  excepted. 

The  defendant  also  moved,  in  this  court,  for  a  new  trial  ou 
the  ground,  that,  since  the  entry  of  the  action  in  this  court 
Reed,  the  owner  of  the  premises  in  fee  simple,  under  whom 
the  complainants  derived  their  title,  had  entered  and  repos- 
sessed himself  of  the  same,  and  had  put  an  end  to  the  plain- 
tiff's estate  therein;  and  supported  his  motion  by  Reed's 
affidavit  of  these  facts. 

This  case  was  argued  and  decided  at  the  sittings  in  Boston 
in  February,  1851. 

X  G.  Abbott,  for  the  defendant.  1.  The  release,  to  one  of 
the  plaintiffs  by  the  other  before  trial,  of  all  his  interest  in 
the  premises,  incapacitated  him  to  maintain  this  action ;  and 
this,  having  been  specified  in  writing  as  soon  as  it  became 
known  to  the  defendant,  is  a  good  defence.  The  death  or 
incapacity  of  a  demandant  in  a  real  action  abates  the  writ. 
Stearns  on  Real  Actions,  216;  Oxnard  v.  Kenmbeck  Pur- 
chase,  10  Mass.  179 ;  Cutis  v.  Eas/cms,  11  Mass.  56.  And  this 
so  far  partakes  of  the  nature  of  a  real  action,  that  it  must  be 
governed  by  the  same  rules. 

2.  This  action  cannot  be  maintained  by  a  mere  tenant  at 
will  Rev.  Sts.  c.  104,  §§  2,  3 ;  State  v.  Pierson,  2  N.  R  550; 
People  v.  Nelson,  13  Johns.  340 ;  Mitchell  v.  Fleming,  3  Lred. 
123;  Baa  Ab.  Forcible  Entry,  &a,  E.  If  it  could,  the  de- 
fendant would  be  liable  to  two  actions  for  the  same  thing  at 
the  same  time. 

3.  The  fact,  that  the  owner  in  fee  has  taken  possession  of 
the  premises,  and  put  an  end  to  the  plaintiffs'  title,  is  a  bat 

11  • 
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to  a  judgment  in  their  favor.  Walcutt  v.  Spencer,  14  Mass. 
409. 

A.  R.  Brown,  for  the  plaintiffs. 

Shaw,  C.  J.  This  was  a  complaint  by  landlord  against 
tenant  to  recover  possession  of  tenements  leased  by  parol 
agreement  by  the  plaintiffs  to  the  defendant.  The  court  are 
of  opinion,  that  the  defendant  is  estopped  from  denying  the 
plaintiffs'  right  and  title,  as  landlord,  either  to  dispute  the  pay- 
ment of  rent,  or  to  resist  their  title  to  regain  the  possession. 
Cobb  v.  Arnold,  8  Met.  398.  They  may  therefore  have  this 
process,  on  the  ground  of  an  actual  letting  by  the  plaintiffs 
and  holding  by  the  defendant.  If  indeed  the  superior  land- 
lord had  entered  and  excluded  the  defendant,  before  this  pro* 
cess  commenced,  it  might  be  a  good  answer  to  the  complaint. 
This  not  having  been  done,  the  action  was  rightly  com- 
menced. 

The  plea  in  the  nature  of  puis  darrein  continuance,  were  it 
admissible  at  all,  comes  too  late,  even  if  the  transfer  from 
one  of  the  plaintiffs  of  his  interest  to  the  other  during  the 
process  were  sufficient  to  abate  it  But  we  are  inclined  to 
the  opinion,  that  the  transfer  by  one  of  his  right  in  the  pre- 
mises to  the  other  would  not  abate  the  process ;  there  is  no 
discontinuance,  no  discharge  of  any  party  from  the  record, 
and  if  the  defendant  recover  costs,  he  will  have  his  judgment 
against  both  plaintiffs ;  there  seems,  therefore,  to  be  no  ground 
on  which  the  defendant  can  abate  the  writ. 

The  fact,  that  the  superior  landlord,  since  the  verdict,  has 
recovered  the  possession,  is  no  bar  to  the  plaintiff's  recovery ; 
it  may  affect  the  amount,  which  the  plaintiffs  may  recover  for 
rent,  on  the  defendant's  recognizance;  the  amount  may  be 
limited  to  the  time  of  such  entry. 

The  plaintiffs  are  entitled  to  a  judgment  for  their  costs,  and 
such  judgment,  also,  as  will  entitle  them  to  the  benefit  of  their 
recognizance  and  for  payment  of  rent,  until  the  superior  land- 
lord entered;  because  until  that  time  the  defendant  is  liable  to 
pay  rent  to  them,  if,  as  the  case  supposes,  he  hired  of  them, 
and  they  had  a  right  to  recover  possession  when  their  com- 
plaint was  commenced.  Judgment  for  the  plaintiffs. 
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John  A.  Lowell  vs.  The  Middlesex  Mutual  Fire 
Insurance  Company. 

An  applicant  for  insurance,  in  his  application  to  a  mutual  fire  insurance  company, 
in  answer  to  a  question  from  the  company  whether  the  premises  were  incumbered, 
by  what,  and  to  what  amount,  stated  that  they  were  mortgaged  to  L.  for  $2,000 : 
The  applicant  had  in  fact  no  legal  title  to  the  premises,  but  only  a  bond  from  L. 
to  convey  the  same  to  him,  on  his  giying  a  mortgage  for  $2,000,  advanced  to  him 
by  L.  to  build  with,  and  for  the  additional  sum  of  $1,800,  the  price  of  the  land : 
And  the  company  issued  a  policy  to  the  applicant M  on  his  dwelling-house"  made 
in  express  terms  subject  to  the  lien  established  by  law  on  the  interest  of  the 
assured  in  the  buildings  covered  by  the  policy,  and  the  land  under  the  same ; 
and  "  payable  in  case  of  loss  to  L.,  mortgagee."  It  was  held,  that  the  misrepre- 
sentation in  the  application  avoided  the  policy;  although  the  application  was 
drawn  up  by  an  agent  and  director  of  the  insurance  company. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance) 
dated  the  15th  of  February,  1842,  whereby  the  defendants  in- 
sured Benjamin  Wilde  against  loss  or  damage  by  fire,  "  under 
the  conditions  and  limitations  expressed  in  the  act  of  incor- 
poration" of  the  defendants,  (St.  1825,  c.  141,)  "and  subject 
to  the  lien  upon  the  buildings  insured,  together  with  the  land 
under  the  same,  created  by  said  act,  for  seven  years,"  "the 
sum  of  $2,000,  viz.:  $1,000  on  his  dwelling-bouse  No.  1, 
and  $1,000  on  his  dwelling-house  No.  2,  [in  Lowell,]  payable 
in  case  of  loss  to  John  A.  Lowell,  Esq.,  of  Boston,  mort- 
gagee." 

The  trial  was  in  this  court,  when  the  following  facts  were 
admitted  by  the  parties :  In  October,  1841,  the  plaintiff,  then 
owning  the  land,  gave  Wilde  a  bond  to  convey  to  him  in 
fee  the  land  on  which  said  dwelling-houses  were  afterwards 
erected,  and  to  loan  him  $2,000  on  mortgage  thereon,  besides 
the  purchase-money;  upon  Wilde's  erecting  buildings  thereon 
of  such  value  that  Wilde  could  procure  insurance  on  them  to 
the  amount  of  $2,000,  and  upon  his  procuring  such  insurance 
payable  in  case  of  loss  to  the  plaintiff;  the  deed  to  be  given 
on  or  before  the  1st  of  April,  1842;  and  the  mortgage  to 
secure  the  loan  and  purchase-money  to  be  made  at  the  same 
time,  payable  in  ten  annual  instalments,  with  interest  an- 
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nually.  Wilde  accordingly  erected  said  dwelling-houses,  each 
of  the  value  of  at  least  $1,500,  on  said  land,  and  procured 
this  policy  thereon.  The  application,  (which  was  not  referred 
to  in  or  made  a  part  of  the  policy),  was  dated  at  Lowell,  the 
15th  of  February,  1842,  signed  by  Benjamin  Wilde,  and  pur- 
ported to  be  "  taken  and  transmitted  by  Joel  Adams,  agent;" 
and  contained  eight  printed  questions,  and  written  answers 
thereto,  the  eighth  of  which  questions  and  answers  was  as 
follows:  "8.  Whether  incumbered,  by  what,  and  to  what 
amount  ?  If  not  incumbered,  say  so."  Answer.  "  Mortgaged 
to  John  A.  Lowell  for  $2,000,  including  about  eight  thousand 
feet  of  land."  This  application  was  filled  up  by  Joel  Adams, 
one  of  the  directors  and  an  agent  of  the  company,  and  the 
rate  of  premium  was  fixed  by  him. 

On  the  1st  of  April,  1842,  the  plaintiff  conveyed  said  land 
to  Wilde  in  fee,  and  loaned  him  $2,000;  and  Wilde  mort- 
gaged the  premises  to  the  plaintiff,  to  secure  the  payment  of 
Wilde's  note  of  the  same  date  for  $3,842.75,  payable  in  ten 
annual  instalments,  with  interest  annually;  said  note  being 
given  for  the  loan  of  $2,000,  and  the  purchase-money  of  the 
land.  On  this  note  and  mortgage  $2,042.75,  and  interest  from 
April  1, 1848,  were  due  and  unpaid  on  the  16th  of  May,  1848, 
and  still  remain  unpaid.  On  the  12th  of  April,  1842,  Wilde 
conveyed  one  undivided  half  of  said  land  to  James  Bowers, 
to  whom,  on  the  21st  of  March,  1845,  he  conveyed  all  his 
remaining  interest  in  the  land.  On  the  night  of  the  16th  of 
May,  1848,  the  dwelling-house  No.  1,  was  wholly  destroyed 
by  fire;  of  which  the  defendants'  directors  had  due  notice,  but 
refused  to  determine  the  amount  of  the  loss,  or  to  allow  or  pay 
the  same. 

Benjamin  Wilde  testified,  that  before  he  closed  the  bargain 
with  Lowell,  he  went  to  Adams  to  see  if  he  could  get  the 
insurance  before  he  had  a  deed  of  the  land ;  that  he  then  took 
the  bond  of  the  tenor  above  stated,  and  showed  it  to  Adams 
to  see  if  it  was  right,  and  Adams  examined  it ;  that  in  Febru- 
ary, 1842,  he  carried  the  bond  to  Adams  to  have  the  insurance 
made ;  that  Adams  prepared  the  application,  and  he  signed 
it,  but  did  not  notice  it  particularly ;  that  Adams  had  read 
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the  bond  through,  and  knew  the  whole  of  it ;  and  that  the 
buildings  were  worth  and  cost  more  than  $3,000,  besides  the 
cost  of  the  land,  which  was  twenty-five  cents  a  foot.  It  was 
also  in  evidence  that  Adams  had  notice  of  the  conveyance* 
from  Wilde  to  Bowers,  when  they  were  made. 

Joel  Adams  testified,  that  he  was  an  agent  and  director  in 
the  defendants9  corporation ;  that  he  wrote  the  application, 
and  supposed  it  was  drawn  from  facts  stated  by  Wilde ;  that 
he  did  not  recollect  what  was  stated  by  Wilde,  nor  that  he 
saw  the  bond ;  but  that  he  might  have  seen  it,  as  Wilde  was 
often  in  his  office ;  that  on  the  30th  of  December,  1846,  an 
assessment  was  ordered  by  the  company,  payable  on  or  before 
the  30th  of  January  following;  that  within  three  or  four 
months  after  the  1st  of  January  he  called  on  both  Wilde  and 
Bowers  to  pay  the  amount  assessed  on  the  premium  note 
given  by  Wilde  at  the  time  of  procuring  this  policy;  but  it 
had  never  been  paid ;  and  that  within  thirty  days  after  receiv* 
ing  said  assessments  from  the  company  for  collection,  he  paid 
them  in  advance  on  the  same  $1,000  at  one  time,  and  other 
sums  afterwards,  so  that,  before  the  time  of  the  fire,  he  thought 
he  had  paid  the  company  all  that  would  be  coming  to  them 
on  the  assessments,  above  his  fees.  There  was  no  evidence 
that  the  plaintiff  ever  knew  of  the  assessments,  or  of  the  con- 
veyances to  Bowers. 

There  being  no  fact  in  dispute,  the  case  was  taken  from  the 
jury  by  consent  of  parties,  to  be  submitted  to  the  full  court, 
with  the  agreement  that  the  court,  on  the  foregoing  facts,  and 
so  much  of  the  above  testimony  as  was  competent  evidence, 
might  enter  such  judgment,  as  in  their  opinion  the  law  might 
require. 

The  case  was  argued  at  Boston  in  January,  1850. 

D.  S.  Richardson,  for  the  plaintiff,  to  the  point  that  there 
was  no  such  misrepresentation  in  the  application  as  would 
avoid  the  policy,  cited  Houghton  v.  Manufacturers7  Mut.  F. 
his.  Co.  8  Met  114;  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72; 
1  Phil.  Ins.  (2d  ed.)  214 ;  Columbia  Ins.  Co.  v.  Lawrence,  10 
Pet.  507;  Strong  v.  Manufacturers1  Ins.  Co.  10  Pick.  40,  44- 
Curry  v.  Commonwealth  Ins.  Co.  10  Pick.  535,  542 ;  Niblo  v 
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North  American  Lis.  Co.  1  Sandf.  551 ;  JStna  Fire  Ins.  Co.  r. 
Tyler,  16  Wend.  385 ;  Tyler  v.  Mna  Fire  Ins.  Co.  12  Wend 
W7. 

E.  R.  Hoar,  for  the  defendants. 

Shaw,  C.  J.  This  action  is  brought  in  the  name  of  the  pre- 
sent plaintiff  on  a  policy,  made  by  the  defendants  as  a  mutual 
fire  insurance  company,  by  which  Benjamin  Wilde  was  in- 
sured in  the  sum  of  $2,000,  for  seven  years,  payable  to  John 
A.  Lowell,  the  plaintiff,  in  case  of  loss.  It  is  not  denied,  that 
under  all  the  circumstances  in  the  case  stated,  if  the  loss  by 
fire  was  one  for  which  the  defendants'  company  is  liable,  the 
amount,  by  the  express  stipulation  of  the  company,  may  be 
recovered  by  the  present  plaintiff. 

The  contract  created  by  the  policy  of  a  mutual  fire  insur- 
ance company  is  a  peculiar  one,  modified  not  only  by  the 
terms  of  the  policy  itself,  but  by  the  act  of  incorporation,  the 
by-laws,  and  the  application,  required  to  be  made  by  the 
assured,  as  the  basis  upon  which  the  contract  is  made.  Every 
person  obtaining  a  policy  becomes  a  member  of  the  company, 
and  not  only  obtains  an  indemnity  for  himself,  against  loss  by 
fire,  but  becomes,  to  a  limited  extent,  bound  as  insurer,  to  in- 
demnify others ;  and  his  liability  for  the  performance  of  that 
duty  to  others  is  a  personal  obligation,  on  which  he  is  liable 
sub  modo  to  be  assessed ;  and  this  personal  obligation  is  colla- 
terally secured  by  a  lien,  in  the  nature  of  a  mortgage,  esta- 
blished by  law,  on  the  estate  insured.  St.  1825,  c.  141,  §  6 ;  Rev. 
Sts.  c.  37,  §  36.  The  creation  of  such  a  relation  by  such  a  con* 
tract  presupposes  that  the  assured  is  the  owner,  or  has  a  real, 
substantial  proprietary  interest  in  the  estate  insured ;  and  that 
the  company  have  a  right  to  look  not  only  to  his  personal 
obligation,  but  to  the  collateral  security  of  a  real  lien  on  his 
estate,  for  the  performance  of  the  mutual  duties,  which  are 
the  consideration  of  his  own  indemnity.  It  would  seem  to  fol- 
low therefore  as  a  necessary  consequence,  that  if,  during  the 
time  for  which  the  insurance  is  made,  the  assured  conveys 
away  and  alienes  the  estate,  without  at  the  same  time  assign- 
ing the  policy  with  the  assent  of  the  company,  in  the  manner 
provided  by  the  by-laws,  he  not  only  ceases  to  have  any  in* 
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insurable  interest  in  the  property,  in  virtue  of  which  its  destruc- 
tion by  fire  would  cause  any  damage  to  him,  but  he  would 
cease  to  hold  that  mutual  relation  to  the  company,  which  the 
subsistence  of  the  interest  of  mutual  insurance  supposes. 

We  do  not,  however,  although  there  appears  to  have  been 
an  alienation  by  the  nominal  assured  before  the  fire,  decide 
the  cause  against  the  plaintiff's  right  to  recover  on  that 
ground ;  some  companies,  in  order  to  encourage  moitgagees 
to  rest  more  confidently  on  such  a  security,  provide  that  the 
alienation  of  the  estate,  by  the  assured,  shall  not  defeat  the 
right  of  the  mortgagee  to  recover.  But  there  is  another 
ground  on  which  the  court  are  of  opinion  that  the  plaintiff 
must  fail. 

Although  the  plaintiff  may  sue  in  his  own  name,  because 
the  defendants  have  promised  to  pay  him  in  case  of  loss,  yet 
it  is  only  in  the  event  of  a  loss,  for  which  they  would  be  lia- 
ble to  pay,  that  his  title  arises.  His  right  is  derivative  and 
dependent  The  insurable  interest  was  that  of  Wilde,  the 
contract  was  with  him,  and  to  insure  his  property ;  and  if,  for 
any  cause,  the  insurance  is  not  available  to  him,  then,  although 
the  property  is  consumed  by  fire  within  the  time,  there  is  no 
loss  for  which  the  company  are  liable ;  and  the  case  in  which 
the  plaintiff  may  claim  does  not  arise. 

In  the  present  case,  the  application  was  made  by  Wilde  for 
insurance  on  his  dwelling-houses  No.  1,  and  No.  2,  and  in 
answer  to  the  question  whether  incumbered  or  not,  he  repre- 
sented the  estate  to  be  mortgaged  to  John  A.  Lowell  for 
$2,000.  Upon  the  substantial  truth  of  the  facts  thus  repre- 
sented, the  validity  of  the  policy  depends. 

In  point  of  fact,  it  appears  by  the  case,  that  at  the  time  of 
the  policy  made  Wilde,  the  assured,  had  no  legal  title  to  the 
estate ;  but  that  he  had  a  bond  for  a  deed,  from  Lowell,  the 
owner  of  the  land,  stipulating  on  certain  conditions  to  convey 
the  land  to  him.  In  virtue  of  this  bond,  Wilde  had  entered 
upon  the  two  lots,  and  was  erecting  houses  thereon,  when  the 
policy  was  made.  As  this  constituted  an  equitable  title,  per- 
haps this  ought  not  to  be  considered  as  a  false  representation 
of  title,  were  the  question  upon  the  substantial  truth  or  falsity 
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of  the  representation;  though  when  the  very  purpose  of  the* 
representation  is,  to  enable  the  party  making  it  to  enter  into 
and  become  a  member  of  a  company  of  proprietors  of  real 
estate,  and  when  by  the  act  of  doing  so,  and  by  the  operation 
of  law,  he  professes  to  subject  his  own  estate  to  a  real  lien,  as 
a  security  for  the  performance  of  a  mutual  obligation,  this 
might  seem  to  be  more  doubtful,  and  would  require  further 
consideration.  But  assuming  that  a  bond  to  convey  estate, 
*nd  being  let  into  possession,  constitute  an  equitable  title, 
which  would  reasonably  satisfy  the  representation  that  he  was 
the  owner;  the  representation  went  further  and  stated  that 
this  title  to  the  estate,  of  course  including  the  buildings  then 
in  the  process  of  erection  upon  it,  was  subject  to  a  mortgage 
for  $2,000.  This  representation  was  material,  and  must  be 
substantially  true.  Now,  without  placing  any  reliance  on  the 
fact  that  there  was  no  mortgage  in  form  on  the  estate,  but 
taking  the  term  "  mortgage  "  to  include  lien,  charge  or  incum- 
Ijrance  of  any  kind,  then  this  representation  was  not  true  in 
form  or  substance.  In  looking  at  the  bond  for  a  deed,  from 
IiOwell  to  Wilde,  which  constituted  Wilde's  equitable  title,  it 
appears  that  Lowell  had  agreed  to  sell  him  the  land  at  a 
stipulated  price,  and  to  advance  him  the  sum  of  two  thousand 
dollars  to  enable  him  to  build  the  houses ;  and  the  condition 
of  the  bond  was,  that  when  Lowell  should  give  a  deed  to 
Wilde,  the  latter  should  mortgage  back  the  whole  estate  to 
secure  the  $2,000,  and  the  purchase-money  amounting  to 
about  $1,800,  and  when  the  deed  was  afterwards  given,  by 
Lowell  to  Wilde,  the  latter  did  mortgage  it  back,  for  the 
$3,800.  The  case  supposes,  that  the  $2,000  was  advanced 
to  enable  Wilde  to  build  houses,  and  that  it  was  in  fact  laid 
out  on  the  land,  and  went  to  enhance  the  value  of  the  estate 
pro  tanU).  Wilde  could  only  acquire  any  title  to  the  land,  by 
paying  $3,800,  or  making  it  a  charge  upon  the  land  simulta- 
neously with  getting  a  deed  of  the  real  estate ;  or,  to  state  the 
same  proposition  in  a  different  aspect,  if  Wilde  had  an  equi- 
table title,  Lowell  held  the  legal  title  as  security  for  the  $3,800, 
and  this  sum  therefore,  was  a  real  lien,  an  incumbrance  on  the 
estate,  at  the  time  the  policy  was  made,  to  nearly  doable 
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the  amount  represented,  and  this  was  a  material  misrepre- 
sentation, which  avoided  the  policy.  This  was  very  probably 
attributable  to  misapprehension,  or  mistake  on  the  part  of  the 
assured,  and  not  to  any  dishonest  purpose ;  still  the  insur- 
ance was  made  on  the  faith  of  the  written  representation,  and 
it  is  not  relieved  or  excused  by  the  fact  stated,  that  an  agent 
and  director  of  the  company  assisted  the  assured  in  drawing 
it  up,  or  drew  it  up  from  his  statements.  It  behooves  the 
assured  to  see  for  himself,  or  get  a  skilful  and  trustworthy 
agent  to  act  for  him,  and  not  to  sign  any  paper,  which 
is  not  in  fact  substantially  true,  when  his  important  rights, 
indeed  all  the  benefits  of  the  contract,  are  dependent  upon  it 
This  renders  it  unnecessary  to  consider,  whether  the  aliena- 
tion of  the  estate  by  Wilde,  without  an  assignment  of  the 
policy  assented  to  by  the  company,  would  defeat  the  claim  of 
Lowell  as  mortgagee;  or,  whether  the  failure  of  Wilde  or 
Bowers,  or  any  one  else,  to  pay  an  assessment  laid  within  the 
time  required  would  by  the  by-laws  work  a  forfeiture  of  the 
policy.  Judgment  far  the  defendants. 


John  T.  Macomber  vs.  The  Cambridge  Mutual  Fire 
Insurance  Company. 

The  owner  of  mortgaged  real  estate  obtained  insurance  thereon,  payable  to  the 
mortgagee  in  case  of  loss,  from  a  mutual  fire  insurance  company,  whose  by-laws 
provided  that  no  mortgaged  estate  should  be  deemed  to  be  alienated,  so  as  to 
avoid  the  policy,  until  the  mortgage  should  be  foreclosed,  and  that  any  policy, 
payable  to  a  mortgagee  in  case  of  loss,  should  continue  so  payable,  notwithstand- 
ing any  subsequent  alienation  of  the  estate.  A  third  person  afterwards  pur- 
chased the  equity  of  redemption,  and  also  obtained  an  assignment  of  the  mort- 
gage and  of  the  policy.  It  was  held,  that  the  mortgage  was  thereby  merged  in 
the  foe,  and  that  no  action  could  be  maintained  on  the  policy  for  a  loss  subee 
quendy  occurring. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
for  the  benefit  of  Eliphalet  Wheeler,  returnable  at  the  October 
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term,  1849,  on  a  policy  of  insurance,  whereby  the  defendant*, 
on  the  13th  of  March,  1844,  insured  Elijah  Bemis  and  Cyrus 
Bemis  against  loss  or  damage  by  fire,  under  the  conditions 
and  limitations  expressed  in  the  rules  and  regulations  annexed 
to  the  policy,  for  seven  years,  $600  on  their  dwelling  house, 
"  payable  in  case  of  loss  to  John  T.  Macomber,  mortgagee." 
Among  these  rules  and  regulations  was  the  following :  — 

"Abt.  7.  When  any  building  shall  be  alienated  by  sale  or  otherwise,  the  policy 
shall  thereupon  be  void ;  but  the  grantee  or  alienee,  having  the  policy  assigned  to 
him  by  the  insured,  upon  application  to  the  secretary,  within  thirty  days,  may, 
with  the  consent  of  the  president,  have  the  policy  renewed,  upon  becoming  respon- 
sible for  the  payment  of  his,  her,  or  their  proportion  of  the  conditional  funds ;  and 
by  such  renewal,  the  person  or  persons  causing  the  same  shall  be  entitled  to  all  the 
rights  and  privileges  to  which  the  original  insured  was  entitled  under  the  said 
policy ;  and  in  case  application  and  renewal  shall  not  be  made,  as  aforesaid,  the 
policy  may  bo  surrendered,  and  the  insured  shall  be  entitled  to  receive  his,  her,  or 
their  deposit  note,  upon  payment  of  his,  her,  or  their  proportion  of  all  losses  and 
expenses  that  have  accrued  prior  to  such  surrender. 

No  mortgaged  estate  6hail  be  deemed  to  be  alienated,  within  the  meaning  of  this 
article,  until  the  mortgage  shall  have  been  foreclosed.  And  any  policy,  payable 
to  a  mortgagee  in  case  of  loss,  shall  continue  so  payable,  notwithstanding  any 
alienation  of  the  estate,  made  subsequent  to  such  mortgage ;  provided,  such  mort- 
gagee shall  pay  any  and  all  assessments,  for  which  the  company  would  have  had  a 
lien  on  the  estate,  if  no  such  alienation  had  been  made,  if  the  original  insured  shall 
not  pay  the  same  on  demand." 

The  following  facts  were  agreed  by  the  parties :  — 
On  the  17th  of  February,  1844,  Elijah  Bemis  and  Cyrus 
Bemis,  being  then  the  owners  of  the  premises  insured,  mort- 
gaged the  same  to  Macomber.  Elijah  Bemis  died  in  1846, 
leaving  a  widow  and  eight  children.  On  the  1st  of  Septem- 
ber, 1847,  Cyrus  Bemis,  and  the  widow  and  seven  of  the 
children  of  Elijah  Bemis,  duly  conveyed  all  their  interests  in 
this  estate  to  Eliphalet  Wheeler ;  to  whom  the  interest  of  the 
remaining  child  was  also  duly  conveyed  on  the  14th  of  the 
same  month.  No  notice  of  these  conveyances  was  given  to 
the  defendants.  After  these  conveyances,  in  1846  and  1848, 
two  assessments  were  laid  by  the  defendants  upon  the  deposit 
note,  and  collected  of  Cyrus  Bemis. 

On  the  19th  of  November,  1846,  Macomber  assigned  his 
mortgage,  and  all  his  interest  in  the  policy,  to  Hollis  Cloyes, 
who,  on  the  22d  of  September,  1847,  assigned  the  same  to 
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laid  Wheeler;  and  Wheeler,  on  the  24th  of  September, 
1847,  entered  upon  the  premises,  in  the  presence  of  witnesses, 
for  the  purpose  of  foreclosing  the  mortgage,  and  has  since 
been  in  possession  of  the  estate.  On  the  night  of  the  26th 
of  March,  1849,  the  dwelling-house  described  in  the  policy 
was  wholly  destroyed  by  fire;  of  which  the  defendants  ha-1 
dne  notice. 

The  parties  agreed  that  the  plaintiff  should  be  nonsuit,  oi 
the  defendants  defaulted,  as  the  court,  upon  the  foregoing 
facts,  should  direct. 

This  case  was  argued  and  decided  at  the  October  term, 
1850. 

C.  R.  Train,  for  the  plaintiff 

B.  F.  Jacobs,  for  the  defendants. 

Shaw,  C.  J.  This  case  is  somewhat  complicated  in  its  facts, 
but  when  understood,  we  think  it  presents  no  question  of 
great  difficulty.  The  insurance  was  on  the  property  and  in* 
terest  of  Bemis  and  Bemis,  payable  to  Macomber,  mortgagee, 
in  case  of  loss.  The  insurance  was  not  upon  the  interest  of 
Macomber ;  but  the  undertaking  to  pay  him  was  a  collateral 
and  derivative  contract,  growing  out  of  the  principal  contract 
with  the  assured,  by  which  the  company  stipulated  to  pay 
to  the  appointee  of  the  assured,  when  a  loss  should  become 
payable,  instead  of  paying  to  the  assured  himself.  The  ordi- 
nary effect  of  such  a  contract  between  the  three  parties  is, 
that  if  the  assured,  whose  property  and  interest  alone  are 
covered,  should  aliene  before  a  fire,  he  would  sustain  no  da- 
mage, there  would  be  no  loss,  for  which  the  insurers  would  be 
responsible,  and,  therefore,  the  contingency,  upon  which  the 
appointee,  by  the  terms  of  the  contract,  would  have  a  right  to 
claim,  could  not  happen.  In  general  the  assured  must  have 
an  insurable  interest,  at  the  time  of  the  damage  by  fire,  as 
well  as  at  the  time  of  effecting  the  policy,  in  order  to  recover. 
Wilson  v.  Hill,  3  Met.  66 ;  Murdoch  v.  Chenango  Co.  MtU.  Ins. 
Co^  2  Comst  210.  But  the  policy  and  by-laws,  which  consti- 
tute together  the  contract  of  the  company,  contain  an  express 
stipulation,  that  no  mortgaged  estate  shall  be  deemed  to  be 
fJienated,  until  the  mortgage  shall  be  foreclosed     And  an? 
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policy  payable  to  a  mortgagee  in  case  of  loss,  shall  continue 
so  payable,  notwithstanding  any  subsequent  alienation  of  the 
estate.  So  far,  therefore,  as  this  policy  was  concerned,  an 
alienation  by  the  assured  would  not  bar  the  right  of  the  ap- 
pointee or  assignee  to  claim,  when  the  loss  should  happen. 

This  stipulation,  to  pay  Macomber  in  case  of  loss,  was  a 
provisional  promise  to  pay  a  sum  of  money  in  the  nature  of  a 
debt,  and  the  assignment  of  it  to  Cloyes,  and  Cloyes's  assign- 
ment to  Wheeler,  was  the  assignment  of  a  chose  in  action, 
which  vested  an  equitable  interest  in  the  assignee,  which,  in 
case  the  contingency  should  happen,  and  the  obligation  to 
pay  become  absolute,  the  assignee  might  sue  for  in  the  name 
of  his  assignor* 

The  remaining  question  is,  whether  this  liability  of  the 
company  did  remain,  in  the  events  which  occurred,  until  the 
happening  of  the  loss  by  fire. 

Taking  the  stipulation  in  the  policy  and  the  provision  in 
the  by-laws  together,  the  true  construction  is,  that  although 
the  insurance  is  not  upon  the  interest  of  the  mortgagee,  and 
although  the  undertaking  by  the  company  to  pay  the  mort- 
gagee in  case  of  loss  is  collateral  and  derivative,  yet  the  sti- 
pulation is  so  made,  because  he  is  mortgagee,  and  for  the 
better  security  of  the  mortgage  debt  If  therefore  the  mort- 
gage is  paid,  foreclosed,  or  otherwise  discharged  and  extin 
guished,  such  separate  and  collateral  promise  to  pay  the 
mortgagee  would  be  determined. 

The  question  therefore  is,  whether  this  mortgage  was  fore- 
closed. It  appears  that  Wheeler  first  became  the  purchaser 
of  the  equity  of  redemption,  and  then  took  an  assignment  of 
the  mortgage.  Whether,  in  terms,  he  took  the  estate  from  the 
widow  and  heirs,  and  the  surviving  mortgagor,  subject  to  the 
mortgage,  or  not,  or  as  an  equity  of  redemption,  we  do  not  think 
very  material,  because,  in  point  of  law,  it  was  an  equity,  and 
was  subject  to  that  mortgage.  Now,  the  court  are  of  opinion, 
that  when  he  legally  acquired  the  entire  equity  of  redemption, 
and  then  took  an  assignment  of  the  mortgage,  the  two  inter- 
ests coalesced,  and  worked  a  merger,  which  vested  in  him  an 
estate  in  fee,  and  effectually  foreclosed  the  mortgage.    After 
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such  union  of  the  mortgage  and  the  equity  of  redemption,  of 
whom,  as  mortgagee,  could  he  redeem,  but  of  himself?  Upon 
whom  could  he  enter  to  foreclose  but  himself?  On  whom 
did  he  enter  on  the  24th  September,  1847,  for  the  purpose,  as 
it  is  said,  of  foreclosing,  but  on  himself? 

It  is  said  in  argument,  that  he  had  a  right  to  keep  both 
estates  open,  for  the  purpose  of  foreclosing,  and  the  better 
securing  of  his  title.  If  indeed  there  had  been  any  outstand- 
ing mortgage,  attachment,  or  other  real  lien,  which  might 
intervene  between  his  mortgage  and  his  right  of  redemption,  it 
might  upon  common  principles  have  prevented  a  merger,  and 
he  would  be  entitled  to  stand  upon  both  his  rights.  But 
there  was  no  such  intervening  lien  or  real  interest  The 
mortgage  and  the  equity  became  merged,  and  this  was  a 
foreclosure,  and  primd  facie  a  payment  of  the  mortgage  debt 
What  would  have  been  the  effect  of  an  attempt  to  enforce 
payment  of  the  mortgage  note  as  a  personal  contract,  we  need 
not  consider,  because  no  such  attempt  was  made.  The  court 
are  therefore  of  opinion,  that  the  mortgage  was  foreclosed 
before  the  loss  by  fire,  and  that  the  assignee  cannot  recover. 

Plaintiff  nonsuit. 


Rhoda  Jonbs  vs.  Samuel  J.  Varney  &  another. 

The  provision  of  the  Bev.  Sts.  c.  91,  4  15,  "  that  the  .bail "  of  any  person  arrested 
In  a  civil  action,  who  shall  surrender  him,  as  provided  in  4  12,  "  shall  within 
fourteen  days  after  such  surrender,  deliver  to  the  jailer  a  copy  of  the  original 
writ  or  process  whereby  the  prisoner  was  arrested,"  is  directory  merely,  and  not 
a  condition  precedent;  and  a  failure  to  deliver  such  copy  within  fourteen  days  is 
not  fetal  to  the  subsequent  proceedings. 

This  was  scire  facias  against  the  defendants,  as  the  bail  of 
Samuel  O.  Dickey,  and  was  submitted  to  the  court  of  com- 
mon pleas  upon  the  following  facts :  The  writ  was  dated  the 
26th  of  September,  1849,  served  on  the  16th  of  October  fol- 
lowing, and  returnable  and  entered  at  the  next  December 

12* 
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term  of  the  court  of  common  pleas.  On  the  29th  of  October, 
1849,  the  defendants  surrendered  Dickey  to  the  keeper  of  the 
county  jail  at  Lowell,  for  the  purpose  of  discharging  them- 
selves  as  bail,  and  left  with  the  keeper  a  copy  of  the  bail-bond 
declared  on  in  this  action,  attested  by  the  clerk  of  the  courts 
for  this  county,  in  whose  custody  it  then  was.  On  the  30th 
of  the  same  month  the  defendants  gave  a  sufficient  written 
notice  to  the  plaintiff's  attorneys,  of  the  time  and  place  at 
which  they  had  surrendered  Dickey.  On  the  4th  of  Novem- 
ber following,  the  defendants  paid  the  plaintiff's  attorneys  all 
the  costs  that  had  then  accrued  in  this  action,  and  on  the  13th 
of  November  they  left  with  the  keeper  of  the  jail  a  copy,  at- 
tested by  the  assistant  clerk  of  the  courts  for  this  county,  of 
the  writ  on  which  Dickey  was  arrested  and  of  the  return  of 
the  officer  thereon.  On  the  29th  of  November,  1849,  Dickey 
was  discharged  from  jail  by  the  jailer.  On  these  facts  the 
court  of  common  pleas  gave  judgment  for  the  defendants,  and 
the  plaintiff  appealed  to  this  court 

This  case  was  argued  and  decided  at  the  last  October  term. 

B.  Dean,  Jr.,  for  the  plaintiff.  The  Rev.  Sts.  c.  91,  §  12, 
only  allow  the  bail  "  to  exonerate  himself  from  all  further 
responsibility,  by  surrendering  his  principal,  in  the  manner 
provided  in  the  five  following  sections."  These  defendants 
have  not  complied  with  the  provision  of  §  15,  that  the  bail 
shall  within  fourteen  days  after  the  surrender,  deliver  to  the 
jailer  a  copy  of  the  original  writ,  and  of  the  return  thereon ; 
and  are  therefore  still  liable  to  the  plaintiff 

J.  O.  Abbott,  for  the  defendants. 

Shaw,  C.  J.  In  this  case,  the  bail  surrendered  their  princi- 
pal to  the  jailer,  after  scire  facias  commenced  and  before 
final  judgment,  pursuant  to  the  Rev.  Sts.  c.  91,  §  13. 

In  construing  a  new  statute,  we  must  examine  and  ascer- 
tain, if  possible,  how  the  case  stood  before,  and  the  objects 
and  purposes  intended  to  be  accomplished  by  the  new  enact- 
ment, in  order  to  understand  and  apply  the  words  of  the 
legislature. 

Before  the  statute  of  1817,  c.  146,  the  mode  of  surrendering 
a  person  by  his  bail  was,  in  court,  whilst  the  original  action 
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was  there  pending,  or  on  the  scire  facias,  whilst  that  was 
pending  in  court,  or  to  an  officer  holding  the  execution.  By 
the  statute  of  1817  it  was  provided,  that  the  bail  might  sur- 
render his  principal  to  the  jailer,  leaving  a  copy  of  the  writ 
and  return  with  the  jailer  within  fifteen  days.  Under  this 
provision,  it  is  manifest,  that  the  prisoner  might  be  held  by 
the  jailer,  without  any  warrant  or  written  authority  in  his 
own  possession,  to  justify  his  detention  upon  a  habeas  corpus. 

The  Rev.  Sts.  c.  91,  §  14,  we  think,  was  intended  to  remedy 
this  difficulty,  by  providing  that  the  jailer  shall  not  be  obliged 
to  receive  any  person  so  surrendered,  unless  the  bail  shall  de- 
liver to  him  a  copy  of  the  bail-bond,  attested  by  the  officer  or 
by  the  clerk  &c,  which  shall  be  a  sufficient  warrant  for  the 
jailer,  although  the  surrender  be  unlawful.  The  eighteenth 
section  provides  that  any  person  surrendered  shall  be  received 
by  the  jailer  and  held  in  custody. 

The  point  which  more  particularly  claims  the  attention  ol 
the  court  in  this  case  is  this :  The  fifteenth  section  requires 
that  the  bail  shall  within  fourteen  days  after  the  surrender 
deliver  an  attested  copy  of  the  writ  with  a  return  thereon  to 
the  jailer.  In  point  of  fact  this  was  not  done  in  the  present 
case,  it  being  fifteen  days  from  the  day  of  the  arrest  to  the 
day  of  such  delivery  of  the  copy,  following  the  statute  of 
1817,  c.  146,  which  allowed  fifteen  days. 

Then  the  question  is  whether  such  delivery  is  a  condition 
precedent  to  the  validity  of  the  surrender,  or  only  directory. 
The  court  are  of  opinion  that  it  was  directory  and  not  con- 
ditional 

By  the  statute  of  1817,  the  only  warrant  the  jailer  bad  was 
the  copy  of  the  original  process  and  return,  and  it  was  his 
only  authority  for  holding  the  prisoner;  and  after  the  fifteen 
days  allowed  for  filing  it,  it  might  well  be  contended,  that  the 
prisoner  could  be  no  longer  lawfully  detained. 

By  the  revised  statutes  this  is  altered ;  the  bail  are  obliged 
to  deliver  a  copy  of  the  bail-bond,  at  the  time  of  the  surrender, 
and  that  is  the  sheriff's  warrant.  When  one  becomes  bail  he 
can  forthwith  have  an  attested  copy  of  the  bail-bond,  and 
upon  that  he  may  seize  and  take  his  prisoner,  whenever  he 
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will,  and  this  is  his  warrant,  as  well  as  the  warrant  of  the 
jailer.  By  this  arrangement  the  jailer  is  never  without  a  war- 
rant But  the  effect  is,  that  the  copy  of  the  writ  and  return 
are  no  longer  necessary  to  enable  and  require  the  jailer  to 
detain  the  prisoner. 

It  may  be  then  asked,  why  is  the  copy  of  the  writ  and 
return  required  ?     To  this  there  may  be  several  answers. 

This  provision  for  a  surrender  applies  as  well  to  cases  of 
surrender  before  as  after  scire  facias  brought,  and  also  before 
as  well  as  after  the  original  writ  is  returnable.  It  may  be 
necessary  or  convenient  for  the  information  of  the  prisoner, 
who,  when  he  is  arrested,  has  no  summons,  and  may  have 
occasion  to  know  precisely  the  time,  place  and  court,  at  which 
be  is  to  answer. 

Again ;  by  §  13  of  Rev.  Sts.  c.  91,  already  cited,  it  is  pro- 
vided, that  the  prisoner  shall  be  held  in  like  manner,  as  if  he 
had  been  committed  by  the  officer  who  arrested  him.  Now 
it  is  obvious  that  if  the  officer  had  so  committed  him,  he  must 
have  left  with  the  jailer  a  copy  of  his  writ  and  return.  This 
must  be  designed  for  the  information  and  security  both  of  the 
jailer  and  prisoner.  The  copy  required  to  be  left  in  fourteen 
days,  under  the  fifteenth  section,  is  a  substitute  and  intended 
to  accomplish  the  like  purpose.  But  as  such  copy  is  not  now 
necessary  to  permit  and  require  the  jailer  to  detain  the  pri- 
soner, as  the  prisoner  must  be  detained  during  the  thirty  days 
without  it,  such  return  of  the  copy  within  fourteen  days  can- 
not be  necessary  to  the  rights  or  remedies  of  the  creditor,  and 
is  not  a  condition  of  which  he  can  take  advantage,  to  make 
tlie  surrender  invalid  and  void. 

Judgment  far  the  defendants. 
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Josiah  G.  Abbott  &  another  vs.  Otis  Bitllard  &  others. 

A  debtor,  surrendered  by  his  bail,  and  discharged  on  giving  bond,  pursuant  to 
Si.  1837,  c.  198,  conditioned  to  furrender  himself  at  the  prison  on  a  certain  day, 
commits  no  breach  of  such  bond  by  being  without  the  prison  limits  until  that 
day. 

This  case,  which  was  argued  and  decided  at  the  last  Octo- 
ber term,  is  sufficiently  stated  in  the  opinion. 

J.  G.  Abbott,  for  the  plaintiffs. 

B.  F.  Butler,  for  the  defendants. 

Shaw,  C.  J.  This  is  debt  on  a  bond  given  by  the  defend- 
ants to  the  plaintiffs  pursuant  to  the  requirements  of  statute 
1837,  c.  198.  The  only  question  is,  whether  a  debtor  who  has 
given  bail  on  mesne  process,  and  who  is  surrendered  to  the 
jailer  by  his  bail,  after  scire  facias,  and  who  upon  such  sur- 
render gives  the  bond  provided  for  in  said  act,  is  thereby 
bound  to  remain  personally  within  the  prison  limits,  during 
the  thirty  days,  at  the  expiration  of  which  he  is  to  be  sur- 
rendered; or  whether  he  is  in  the  condition  of  a  debtor  who 
has  given  bail  on  mesne  process,  who  commits  no  breach  of 
the  bond,  is  guilty  of  no  constructive  escape  by  going  at  large, 
and  who  saves  himself  and  his  sureties  from  any  breach  of  the 
bond,  by  a  surrender  at  the  time  fixed  by  law  and  by  the  con* 
dition  of  the  bond. 

Primd  facie,  this  would  appear  to  depend  on  the  question 
whether  such  surrender  to  the  jailer,  who  is  required  to  receive 
and  detain  him,  is  an  imprisonment  on  mesne  process,  or  on 
execution.  The  purpose  of  imprisonment  or  bail  on  mesne 
process  is  to  hold  the  defendant  to  answer,  to  abide  the  judg- 
ment, if  the  plaintiff  shall  obtain  one.  It  is  therefore  condi- 
tional and  depends  upon  the  contingency  of  recovering  judg- 
ment. Imprisonment  on  execution,  on  the  contrary,  is  a  com- 
pulsory proceeding,  after  a  creditor  has  recovered  judgment,  by 
a  degree  of  coercion  more  or  less  strict  and  irksome,  by  depriv- 
ing the  debtor  rf  his  liberty,  to  induce  the  payment  and  satis- 
faction of  the  judgment  Neither  process  ought  to  deprive  the 
debtor  of  his  liberty  further  than  the  purposes  of  law  warrant 
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and  require.  The  purpose  of  arrest  on  mesne  process  requires 
no  restraint  of  the  debtor's  liberty,  after  giving  security,  and 
before  arrest  on  execution,  or  surrender  by  his  bail ;  the  pur- 
pose of  arrest  on  execution  is  to  effect  a  restraint  of  his  liberty, 
more  or  less  mitigated,  as  he  may  or  may  not  give  bond  to 
remain  within  certain  limits,  but  at  all  events  to  operate  as  a 
compulsory  restraint  of  his  liberty. 

In  this  view,  it  appears  very  clear,  that  the  imprisonment 
of  a  debtor,  when  surrendered  by  his  bail,  is  a  reinstatement 
and  continuance  of  the  same  close  custody,  from  which  they 
relieved  him,  and  is  an  imprisonment  on  mesne  process.  Had 
be  remained  in  close  custody,  the  creditor  would  be  entitled  to 
thirty  days,  to  determine  whether  he  would  take  the  body  of 
the  debtor  in  execution.  The  bond  provided  by  St.  1837, 
c.  198,  was  intended  to  give  the  debtor  a  right  to  his  liberty, 
as  far  as  he  can  have  it  consistently  with  the  right  of  the  cre- 
ditor at  his  election  to  take  the  person  of  the  debtor  in  execu- 
tion, within  thirty  days.  The  bond  provided  for  in  this  sta- 
tute seems  to  be  well  adapted  to  secure  to  both  parties  their 
respective  rights,  in  this  respect ;  giving  the  debtor  the  same 
right  to  his  liberty  as  if  he  were  under  bail,  that  is,  full  liberty 
until  surrendered  to  be  taken  in  execution ;  and  securing  to 
the  creditor  his  election  to  take  the  debtor  in  execution  or 
not 

This  statute,  we  think,  was  passed  to  remedy  a  defect  in  the 
Rev.  Sts.  c.  91,  §  18.  After  a  series  of  general  provisions, 
authorizing  bail  to  surrender  their  principal  to  the  jailer,  as 
well  as  in  court,  the  section  in  question  provides,  that  every 
person  so  surrendered  may  be  forthwith  bailed,  but  directs  no 
special  mode.  This  provision  would  be  quite  applicable  to  a 
case  pending  in  court ;  indeed,  under  the  old  practice,  it  was 
not  at  all  infrequent  for  bail  to  surrender  a  principal  in  court, 
who  would  thereupon  stand  committed  as  upon  the  original 
arrest,  or  be  admitted  to  bail  anew,  on  offering  sufficient  sure- 
ties. But  this  taking  of  bail,  as  on  mesne  process,  was  not 
applicable  when  the  case  bad  no  longer  any  day  in  court, 
where  judgment  had  been  already  rendered,  and  especially 
after  scire  facias  issued.     And  yet  the  arrest  not  being  on 
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execution,  no  bond  for  the  liberty  of  the  jail  limits,  and  no 
notice  for  swearing  out,  could  be  given. 

We  think  this  was  the  occasion,  and  it  was  to  meet  these  par- 
ticular difficulties,  that  the  Rev.  Sts.  c.  91,  §  18,  was  amended, 
and  adapted  to  the  particular  case  of  a  surrender  by  bail  after 
final  judgment,  by  St.  1837,  c.  198,  §  5.  According  to  this 
view,  the  imprisonment  after  such  surrender  is  an  imprison- 
ment on  mesne  process,  and  not  on  execution ;  it  leaves  the 
creditor  at  liberty  to  arrest  the  debtor  on  execution  or  not,  and 
unless  arrested  on  execution  he  is  not  restrained  to  the  prison 
limits. 

But  it  is  argued,  that  although  it  is  not  stipulated  in  the  con- 
dition, in  terms,  that  the  debtor  shall  remain  within  the  limits, 
yet  by  reference  to  the  words  of  the  second  section, — that  the 
laws  relating  to  bonds  for  the  prison  limits  shall  apply — the 
legal  effect  is  to  require  the  debtor  to  be  restrained  to  the  prison 
limits.  The  whole  provision  is,  that  those  laws  shall  apply  to 
the  bond  mentioned  in  this  act,  as  to  the  duty  of  the  jailer, 
and  the  rights  and  liabilities  of  all  the  parties  concerned,  and 
also  as  to  any  suit  or  judgment  on  the  bond,  and  all  other 
things  relating  thereto,  excepting  as  is  otherwise  provided  in 
this  act. 

Now  the  terms  of  the  condition  are  expressly  provided  for. 
By  §  1,  when  one  is  a  prisoner  when  the  judgment  is  rendered, 
the  bond  is  to  be  conditioned  that  he  (the  debtor)  shall  sur- 
render himself,  &c.,  on  the  30th  day  next  after  the  rendition 
of  judgment,  &c.,  so  that  he  may  be  taken  on  the  execution,  if 
any,  issuing  on  said  judgment.  In  the  fifth  section,  when  the 
debtor  is  surrendered  after  judgment,  he  is  to  give  a  bond  like 
that  before  prescribed,  excepting  that  the  condition  shall  be  for 
his  surrender  at  the  jail,  at  the  expiration  of  thirty  days  after 
surrender  by  his  bail.  The  other  provisions  are  entirely  con- 
formable, which  are  that  the  day  and  hour  shall  be  specially 
named  in  the  bond,  that  the  creditor  may  leave  his  execution 
with  the  jailer  or  not,  the  jailer  may  certify  on  it  according  to 
the  fact,  &c 

The  court  are  therefore  of  opinion,  that  there  is  nothing  in 
principle,  or  in  the  terms  of  the  bond  or  of  the  act,  in  pursuance 
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of  which  it  is  given,  which  imposes  an  obligation  on  the 
debtor  to  remain  within  the  prison  limits  after  giving  such  a 
bond,  and  before  the  time  fixed  therein  for  his  surrender. 

We  were  referred,  in  the  argument  for  the  plaintiffs,  to  fit 
1817,  c.  146,  which  we  believe  was  the  first  to  provide  for  the 
surrender  of  the  debtor,  who  had  been  admitted  to  bail  on 
mesne  process,  to  the  jailer,  by  his  bail,  instead  of  being  sur- 
rendered in  court,  or  to  an  officer  holding  the  execution.  It 
provided  that  the  person  so  committed,  should  be  entitled  to 
the  liberties  and  privileges  of  the  prison  limits,  upon  the  same 
terms  and  conditions  and  under  the  same  restrictions,  as  are 
provided  in  the  several  statutes  in  such  cases  made  and  pro- 
vided. 

It  may  be  difficult,  at  this  distance  of  time,  to  understand 
precisely  what  the  legislature  intended  by  this  enactment 
We  think  it  will  be  found,  on  consulting  the  earlier  statutes, 
that  the  privilege  of  the  prison  limits,  on  giving  bond  condi- 
tioned to  keep  within  them,  was  extended  as  well  to  debtors 
imprisoned  on  mesne  process  as  on  execution.  But  as  it  would 
ordinarily  happen  that  a  prisoner,  who  could  get  sureties  for 
the  limits,  could  as  well  get  sureties  for  the  larger  liberty  ob- 
tained by  giving  bail,  the  former  practically  fell  into  disuse, 
and  was  omitted  in  the  succeeding  statutes. 

Upon  this  statute  two  remarks  arise.  The  first  is,  that 
whatever  liberties  and  privileges  of  the  prison  limits  the  pri- 
soner could  obtain,  under  the  statutes  referred  to,  they  could  be 
obtained  only  after  giving  bond  conditioned  to  remain  within 
those  limits.  The  other  is,  that  this  act  was  repealed  by  the 
revised  statutes,  and  a  provision  substituted  for  the  like  case, 
that  the  person  so  surrendered  might  be  forthwith  bailed;  and 
the  former  provision  was  not  reenacted.  This  part  of  that  sta- 
tute therefore  is  not  in  force ;  but  if  it  were,  it  would  not  affect 
this  case,  because  here  no  bond  was  required  or  given,  condi- 
tioned that  the  debtor  should  remain  within  the  prison  limits. 
There  was  therefore  no  breach  of  the  condition  of  th  •  bond, 
«nd  the  defendants  are  entitled  to  judgment 
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Nicholas  Ritger  vs.  George  A.  Parker. 

A  right  of  way,  appurtenant  to  land,  over  and  upon  adjoining  land,  is  not  extin- 
guished by  die'  vesting  of  both  estate*  in  the  same  person  as  mortgagee,  under 
separate  mortgages,  until  both  mortgages  are  foreclosed. 

This  was  an  action  of  trespass  quare  clausum  fregiL  The 
defendant,  in  justification  of  the  alleged  trespass,  relied  on  a 
right  of  way  over  the  plaintiff's  close,  as  appurtenant  to  an 
adjoining  lot  of  land,  belonging  to  the  defendant  At  the  trial 
in  the  court  of  common  pleas,  before  Mel/en,  J.,  the  following 
facts  were  proved  or  admitted :  — 

Abel  Corey  on  the  11th  of  June,  1836,  conveyed  to  James 
Gardner  the  lot  now  held  by  the  defendant ;  James  Gardner, 
on  the  24th  of  September,  1836,  mortgaged  it  to  Margaret 
Gardner;  who  took  possession  to  foreclose  on  the  5th  of 
April,  1841 ;  and  on  the  26th  of  September,  1842,  conveyed 
the  same  to  Gilbert  Parker ;  the  mortgage  was  foreclosed  on 
the  23d  of  April,  1844;  and  on  the  15th  of  September,  1847, 
Gilbert  Parker  conveyed  to  the  defendant 

The  plaintiff's  title  to  the  locus  in  quo  was  as  follows:  Isaac 
Perry  conveyed  to  James  Gardner  on  the  10th  of  December, 
1839 ;  James  Gardner  on  the  11th  of  December,  1839,  mort- 
gaged to  Margaret  Gardner,  who  took  possession  on  the  5th 
of  April,  1841,  for  the  purpose  of  foreclosing  this  mortgage ; 
and  the  same  was  actually  foreclosed  on  the  23d  of  April, 
1844 ;  and  Margaret  Gardner,  on  the  10th  of  May,  1844,  con- 
veyed to  the  plaintiff 

On  these  facts,  the  presiding  judge  ruled,  that  if  any  right 
of  way  existed,  as  appurtenant  to  the  defendant's  close,  over 
the  close  of  the  plaintiff  prior  to  the  10th  of  December,  1839, 
such  right  of  way  was  extinguished  before  the  defendant's 
close  was  conveyed  to  him.  Whereupon  the  jury  returned  a 
verdict  for  the  plaintiff  and  the  defendant  alleged  exceptions. 

This  case  was  argued  and  decided  at  the  October  term,  1850. 

J.  O.  Abbott,  for  the  defendant,  cited  Gale  and  Whatley  on 
Easements,  349, 351 ;  Co.  Lit  313  a ;  The  King-  v.  Hermitage, 
Carth.  241 ;  Thomas  v.  Thomas,  2  Cr.  M.  &  R.  34 ;  Goodwin  t 
vol.  VIII.  13 
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Richardson,  11  Mass.  474, 475 ;  Blmchard  v.  Brooks,  12  Pick 
57;  Blanehardv.  Cottwm,l§  Mass.  345;  Eaton  v.  Whitney, 
3  Pick.  488, 489. 

J.  P.  Converse,  for  the  plaintiff. 

Shaw,  C.  J.  To  an  action  of  trespass  quare  clcmsum,  the 
defendant  sets  up  a  right  of  way,  to  pass  on  and  over  the  close 
of  the  plaintiff;  and  insists,  that  as  he  entered  in  the  exercise 
of  that  right,  such  entry  was  no  trespass. 

It  appears  from  the  report  that  the  plaintiff  and  the  defend- 
ant own  estates  adjoining  each  other,  and  the  defendant,  as 
such  owner,  claims  a  right  of  way,  as  annexed  to  his  estate. 
The  plaintiff  insists,  that  even  though  such  right  did  formerly 
exist  by  grant  or  prescription,  for  the  owner  of  the  estate  now 
owned  by  the  defendant,  in  and  over  the  estate  now  owned  by 
the  plaintiff,  such  easement  has  been  extinguished,  by  unity 
of  title  and  possession  of  the  two  estates,  in  one  and  the  same 
person  at  the  same  time.  To  determine  this,  it  is  necessary 
to  examine  the  facts  furnished  by  the  report 

It  appears,  that  prior  to  1839  these  estates  were  held  by 
different  owners,  so  that  an  easement  might  be  had  by  the 
owner  of  one,  as  incident  to  his  estate,  in  and  over  the  other; 
and  if  there  has  been  any  unity  of  title  and  possession,  in  any 
one  person,  of  the  dominant  and  servient  tenements,  so  as  to 
extinguish  the  easement,  it  must  have  been  effected  by  subse- 
quent conveyances. 

From  the  facts  stated  in  the  bill  of  exceptions,  it  is  mani- 
fest that  James  Gardner  was  never  seised  in  fee  in  full  right 
of  both  estates  at  any  one  time.  He  held  the  defendant's 
estate  from  June,  1836,  to  the  24th  of  September,  1836,  and 
then  mortgaged  it.  In  like  manner  he  held  the  plaintiff's 
estate  one  day  only,  from  the  10th  to  the  lltb  of  December, 
1839,  and  this  he  acquired  long  after  he  had  mortgaged  the 
estate  formerly  held. 

So  Margaret  Gardner  was  never  seised  in  fee  of  an  inde- 
feasible estate,  in  both  estates,  at  any  one  time.  She  held 
both  estates,  as  mortgagee,  from  the  11th  of  December,  1839, 
when  she  took  the  second  mortgage  of  James  Gardner,  on 
the  plaintiff's  tenement,  until  the  25th  of  September,  1842, 
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when  she,  as  mortgagee,  and  before  the  foreclosure  of  the 
mortgages,  conveyed  the  defendant's  tenement  to  Gilbert  Par- 
ker. She  held  both  estates  as  mortgagee  at  the  same  time 
almost  three  years,  but  they  were  both  defeasible  estates,  each 
on  payment  of  a  certain  sum  of  money. 

Was  there,  then,  at  any  time  such  a  unity  of  title  and  pos- 
session, at  one  and  the  same  time,  in  both  these  tenements,  as 
to  merge  and  extinguish  an  easement,  which  one  had  over  the 
other,  either  by  grant  or  prescription  ?  The  precise  ground  on 
which  such  extinguishment  is  held  to  take  place  is  well  ex- 
pressed in  Woolrych  on  Rights  of  Common,  148.  "  To  per- 
petuate the  extinguishment  incident  to  unity  of  possession, 
the  estates  thus  united  must  be  respectively  equal  in  duration, 
and  not  liable  to  be  again  disjoined  by  the  act  of  the  law." 

But  upon  principle  it  seems  to  us,  that  in  order  to  extinguish 
an  easement,  by  the  unity  of  title  and  possession,  both  of  the 
dominant  and  servient  tenements,  in  the  same  person,  he 
should  have  a  permanent  and  enduring  estate,  an  estate  in 
fee  in  both.  This  results  from  the  consideration  of  a  few  ob 
vious  principles.  An  easement  or  servitude  is  a  right,  which 
one  proprietor  has  to  some  profit,  benefit,  or  beneficial  use,  out 
o£  in,  or  over  the  estate  of  another  proprietor.  An  owner  of 
land,  therefore,  cannot  have  an  easement  in  his  own  estate  in 
fee,  for  the  plain  and  obvious  reason,  that  in  having  the  jus 
disponendi, — the  fall  and  unlimited  right  and  power  to  make 
any  and  every  possible  use  of  the  land,  —  all  subordinate  and 
inferior  derivative  rights  are  necessarily  merged,  and  lost  in  the 
higher  right.  He  may  use  every  part  of  the  surface  for  a  way, 
if  he  chooses,  and  therefore  has  no  occasion  to  claim  any  parti- 
cular way ;  and  so  of  every  other  use,  to  which  land  may  be 
subjected.  If,  therefore,  after  such  merger,  the  owner  grants 
away  a  portion  of  his  estate,  it  is  the  creation  of  a  new  estate, 
and  not  the  revival  of  an  old  one.  And  although  he  may 
make  a  grant  of  that  particular  land,  which  formerly  consti- 
tuted one  of  the  separate  estates,  which  coalesced  in  him,  yet 
it  is  not  with  its  former  incidents,  unless  it  is  done  by  force 
of  the  grant  itself,  by  such  words  of  description  as  could 
bring  them  into  being,by  way  of  new  grant.    He  may  giant 
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one  of  the  estates  with  such  rights  of  way  and  other  ease* 
ments  over  his  own  land  retained,  as  he  may  think  fit,  with- 
out reference  to  the  former  ways,  in  the  same  or  in  any  other 
direction ;  so,  he  may  reserve  out  of  the  estate  granted,  and 
annex  to  his  other  estate  retained  any  rights  of  way  or  other 
easements,  which  may  best  suit  his  views  of  his  own  interest 
or  benefit  Such  easements,  by  such  acts  of  creation  and 
annexation,  would  become  incident  and  appurtenant  to  such 
estates  respectively,  and  would  pass,  as  appurtenant,  in  after 
conveyances,  by  or  even  without  the  word  u  appurtenances," 
so  long  as  such  estates  should  subsist,  as  distinct  estates  in 
different  proprietors ;  but  they  would  have  their  source  and 
origin  in  such  grants  and  reservations,  made  by  one  having 
the  full  disposing  power,  and  not  in  the  supposed  or  actual 
anterior  existence  of  similar  or  even  of  the  same  ways  or  othei 
incidents.  This,  of  course,  does  not  extend  to  watercourses 
and  such  natural  incidents  as  belong  to  the  land  itself,  and 
are  inseparable  from  it 

From  this  view  of  the  subject  it  seems  manifest,  that  the 
merger  of  the  easement,  arising  from  unity  of  title  and  pos- 
session, which  will  extinguish  and  put  an  end  to  such  ease- 
ment, arises  from  that  unlimited  power  of  disposal,  which  will 
enable  the  owner  to  grant  any  part  of  the  soil  with  the  former 
incidents,  or  to  grant  it  without  the  former  incidents,  or  create 
and  annex  to  it  or  subject  it  to  new  incidents  in  favor  of  an- 
other estate,  at  his  own  will  and  pleasure.  Such  a  power  of 
disposal  can  only  exist  when  the  same  proprietor  has  a  per- 
manent estate  in  both  tenements,  not  liable  to  be  defeated  by 
the  performance  of  a  condition  or  happening  of  any  event 
beyond  his  control,  and  where  the  estates  cannot  again  be 
disjoined  by  operation  of  law. 

Tested  by  these  rules,  it  appears  to  us,  that  there  was  no 
merger  by  unity  of  title  and  possession,  which  extinguished 
the  easement  which  the  defendant,and  those  whose  estate  he 
has,  formerly  had,  in  and  over  the  estate  of  the  plaintiff  Cer- 
tainly there  was  no  such  unity  in  James  Gardner.  He  held 
the  defendant's  estate  a  few  months  only,  from  June  to  Sep- 
tember, 1836,  before  he  mortgaged  it  to  Margaret  Gardner. 
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When  he  purchased  the  estate  now  owned  by  the  plaintiff,  in 
December,  1839,  he  had  only  an  equity  of  redemption  in  the 
defendant's  estate,  if  indeed  the  equity  of  redemption  remained 
in  him  till  then,  which  does  not  distinctly  appear. 

And  it  seems  equally  clear,  that  the  two  estates  did  not 
merge,  whilst  held  by  Mrs.  Gardner,  as  mortgagee  only,  al- 
though mortgagee  in  fee.  So  long  as  she  held  them,  they 
were  both  defeasible,  and  defeasible  upon  different  conditions, 
(the  payment  of  distinct  debts,)  and  for  aught  that  appears, 
conditions  to  be  performed  by  different  persons,  because  the 
respective  equities  of  redemption  might  be  held  by  different 
persons.  So  long  as  she  held  them,  one  might  have  been 
redeemed  and  the  other  foreclosed  without  any  act  of  hers ; 
and  a  foreclosure  or  redemption  of  either  would  have  entirely 
effected  a  separation  of  the  two,  each  retaining  its  own  inci- 
dents. But  she  conveyed  one  before  foreclosure;  and  when 
foreclosed,  the  estates  were  in  different  persons ;  the  defend- 
ant's was  then  held  by  Gilbert  Parker,  and  the  plaintiff's  by 
Margaret  Gardner. 

When  a  mortgagor  or  the  assignee  redeems,  he  regains  his 
estate  just  as  it  existed  when  he  made  the  mortgage;  the 
operation  of  the  mortgage  is  defeated  by  force  of  the  condi- 
tion ;  he  takes  the  estate  with  all  the  incidents  and  benefits, 
and  subject  to  the  servitudes,  to  which  it  was  subject  when 
the  mortgage  was  made;  and  no  lease,  charge,  or  incum- 
brance, made  by  the  mortgagee,  can  be  set  up  against  the 
claims  of  the  mortgagor.     The  estate  is  restored  unchanged. 

So,  if  the  mortgage  is  foreclosed,  then  the  estate,  which 
was  conditional  and  defeasible  in  its  creation,  becomes  abso- 
lute ;  and  the  incidents,  privileges,  and  covenants  attached  to 
it,  unchanged  by  any  thing  which  the  mortgagor  or  any  other 
person  may  have  done  in  the  mean  time,  remain  attached  to 
it  as  if  the  original  conveyance  had  been  absolute.  It  ap- 
pears, then,  by  the  facts  in  this  case,  that  Mrs.  Gardner  never 
had  at  any  time  an  unconditional  or  indefeasible  interest  in 
these  two  estates.  She  held  mortgages  on  both  at  the  same 
time,  after  having  entered  on  both  for  condition  broken,  but 
before  foreclosure;  but  this  was  not  the  unity  required  to 
13  • 
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constitute  a  merger.  Before  foreclosure,  she  conveyed  one 
of  those  estates  to  Gilbert  Parker,  from  whom  it  came  to  the 
defendant  It  is  clear,  that  at  the  time  of  foreclosure,  the 
estates  were  held  by  different  owners  in  fee.  The  court  are 
therefore  of  opinion,  that  if  the  defendant  and  those  whose 
estates  he  holds  had  a  right  of  way  over  the  plaintiff's  tene- 
ment prior  to  the  conveyances  to  James  Gardner,  such  right 
was  not  extinguished  by  any  unity  of  title  and  possession  set 
forth  in  the  report  New  trial  ordered. 


Benjamin  Millett  vs.  George  W.  Fowle  &  another. 

A.  deed,  describing  the  northerly  boundary  of  the  premises  conveyed,  as  "four  feet 
north  from  the  northerly  side  of  the  building  now  standing  on  said  premises," 
includes  the  land  on  the  northerly  side  of  the  building  to  the  distance  of  four  feet 
from  the  edge  of  the  eaves. 

This  was  an  action  on  the  case  against  the  defendants  for 
erecting  a  building  on  their  land  in  such  a  manner  that  the 
roof  and  eaves  thereof  did  wash  and  overhang  the  bouse  of 
the  plaintiff;  and  for  thereby  obstructing  the  light  and  air  from 
passing  to  the  windows  of  the  plaintiff's  house,  as  he  bad  a 
right  to  have  them  pass.  Both  lots  of  land  were  situated  on 
the  easterly  side  of  Main  street  in  Woburn. 

The  question  whether  the  eaves  of  the  defendants'  building 
overhung  the  plaintiff's  house  depended  on  the  question  what 
was  the  boundary  line  between  the  estates  of  the  plaintiff 
and  defendants.  The  plaintiff  derived  his  title  under  a  deed 
whereby  Sylvanus  Wood,  on  the  13th  of  August,  1835,  con- 
veyed "  a  certain  parcel  of  land,  situated  near  the  centre  of 
said  Woburn,  with  the  building  thereon,  bounded  as  follows, 
to  wit :  Beginning  at  a  stake  and  stones  at  the  south-westerly 
corner  of  the  premises  by  Main  street,  thence  running  nearly 
northerly  by  and  with  said  street  to  a  bound  four  feet  north 
from  the  northerly  side  of  the  building  now  standing  on  said 
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premises,  then  turning  and  running  nearly  easterly  a  straight 
line  parallel  with  the  back  or  north  side  of  said  building,  and 
four  feet  distant  from  the  same,  and  on  the  same  course  to  a 
bound  at  the  wall  by  land  of  James  F.  Baldwin,"  &c  The 
defendants  derived  their  title  under  a  deed  from  Sylvanus 
Wood,  dated  the  27th  of  January,  1838,  the  premises  conveyed 
by  which  were  described  therein,  as  on  the  southerly  side, 
adjoining  the  land  of  the  plaintiff,  and  running  four  feet  from 
the  north  side  of  the  building  standing  on  the  plaintiff's  land. 
The  eaves  of  the  building  on  the  plaintiff's  land,  as  it  stood  at 
the  time  of  these  conveyances,  projected  about  fifteen  inches 
over  the  body  of  the  building.  The  plaintiff  contended  that 
the  distance  of  four  feet  was  to  be  measured  from  the  tip  of 
the  eaves ;  but  the  defendants  insisted  that  it  was  to  be  mea- 
sured from  the  body  of  the  building. 

This  case  was  argued  and  decided  at  the  last  October  term. 

E.  Buttrick,  for  the  defendants. 

J.  P.  Converse,  for  the  plaintiff 

By  the  Court.  We  are  of  opinion  that  the  expression,  in 
the  deed  under  which  the  plaintiff  claims,  "  four  feet  from  the 
northerly  side  of  the  building,"  means  four  feet  from  the  ex- 
tremest  part  of  the  building,  and  therefore  from  the  eaves. 


Caleb  Emery  vs.  Charles  Lawrence  &  trustees 

Where  a  workman,  in  the  employment  of  a  manufacturing  company,  made  an 
assignment  of  the  wages  then  due,  and  which  should  thereafter  become  due,  to 
him,  to  a  certain  date,  in  consideration  of  being  indebted  to  the  assignee,  and  an 
undertaking  on  the  part  of  the  latter  to  supply  the  former  with  groceries,  from 
time  to  time,  as  his  family  might  need  them ;  it  was  held,  that  the  assignment,  in 
the  absence  of  fraud,  was  ralid,  and  transferred  to  the  assignee  all  the  assignor's 
interest  in  his  wages  for  the  time  specified. 

The  Merrimack  Manufacturing  Company  having  been  sum- 
moned as  trustees  of  Lawrence,  the  principal  defendant,  a 
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workman  in  their  employ,  and  having  been  served  with  a 
copy  of  the  writ  on  the  7th,  11th,  and  26th  of  February,  1848 ; 
in  their  answer  admitted  that  they  had  in  their  hands,  at  the 
time  of  the  service  on  them,  the  sum  of  $33  due  the  prin- 
cipal defendant  for  wages,  unless  the  same  was  transferred  to 
Cochran  &  Paige,  by  an  assignment,  executed  by  Lawrence,  a 
copy  of  which  they  annexed  to  their  answer,  and  which  was 
as  follows :  "  Enow  all  men  by  these  presents,  that  I,  Charles 
Lawrence,  of  Lowell,  in  the  county  of  Middlesex,  and  common* 
wealth  of  Massachusetts,  laborer,  in  consideration  of  one  hun- 
dred dollars  to  me  paid  by  Matthew  H.  Cochran  and  Simon 
B.  Paige,  both  of  said  Lowell,  in  said  county  of  Middlesex, 
traders  and  copartners  under  the  name  and  style  of  Cochran  & 
Paige,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby 
assign,  transfer  and  make  over  to  the  said  Cochran  &  Paige, 
all  that  is  due  me  in  money  from  the  Merrimack  Company,  a 
body  corporate  in  said  Lowell,  for  services  rendered,  and  also 
whatever  may  become  due  me  from  said  company  till  April 
the  1st,  1848,  and  I  hereby  empower  the  said  Cochran  &  Paige 
to  receive  the  money  earned  by  me  of  the  said  company  for 
the  time  aforesaid,  and  to  receipt  for  the  same,  in  my  name 
and  stead  on  the  said  company's  books,  for  the  sums  earned 
during  the  before  stated  time.  Witness  my  hand  and  seal 
this  twenty-first  day  of  January,  A.  D.  1848." 

Cochran  &  Paige  having  appeared,  and  been  admitted  as 
parties  to  the  suit,  claimed  the  wages  in  question,  by  virtue  of 
this  assignment.  On  the  trial  in  the  court  of  common  pleas 
before  Byington,  J.,  of  an  issue  framed  to  test  the  validity  and 
effect  of  this  assignment,  it  was  in  evidence  that  the  assign- 
ment was  left  at  the  counting-room  of  the  company,  in  the 
hands  of  their  paymaster,  and  was  accepted  by  him  on  the 
7th  of  February,  1848,  and  always  afterwards,  except  when  in 
the  hands  of  counsel,  had  remained  in  the  possession  of  the 
paymaster;  that  the  claimants  had  refused  to  supply  the  de- 
fendant with  goods  for  his  family,  unless  he  would  give  them 
an  order  for  his  wages ;  that  the  consideration  for  the  assign- 
ment was  a  promissory  note  for  $15.32,  due  from  the  defend- 
ant to  the  claimants,  an  account,  the  amount  of  which  was 
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not  stated,  and  an  undertaking  by  the  claimants  (which  had 
been  complied  with  by  them)  to  furnish  the  defendant's  family 
with  groceries  from  day  to  day,  as  they  might  need. 

The  claimants  upon  this  evidence  requested  the  judge  to 
instruct  the  jury,  that  the  assignment,  being  an  entire  assign- 
ment  of  the  defendant's  wages  for  three  months  to  April  1st, 
1848,  was  an  indivisible  contract,  and  by  its  terms  passed  to 
the  claimants  all  the  defendant's  interest  in  his  wages,  for  the 
term  specified,  in  the  absence  of  fraud ;  that  the  corporation 
were  not  chargeable  as  trustees,  unless  the  defendant  had  a 
right  of  action  against  them,  and  was  therefore  entitled  to  his 
wages ;  that  the  claimants,  having  an  assignment  of  the  de- 
fendant's wages  for  three  months,  in  consideration  of  present 
indebtedness  and  future  advances  of  goods,  had  a  vested  inte- 
rest in  the  wages,  and  that  the  defendant  had  no  right  to  the 
wages,  but  that  the  claimants  had  such  right,  and  the  right  of 
delivering  goods  to  the  defendant,  in  exchange  for  them. 

The  presiding  judge  declined  to  instruct  the  jury  as  re- 
quested, but  did  instruct  them,  that  the  assignment  having 
been  made  to  secure  to  the  claimants  the  sum  then  due  to 
them  from  the  defendant,  and  also  to  secure  them  for  what  he 
might  thereafter  become  indebted  to  them  for  advances  they 
might  make,  they  would  have  a  right  to  hold,  of  the  wages 
due  at  the  time  of  the  service  of  the  writ,  an  amount  equal  to 
the  debt  due  them  when  the  assignment  was  made,  and  to  all 
advances  made  after  that  time,  and  up  to  the  time  of  the  ser- 
vice of  the  writ ;  and  that  if  the  sums  so  due,  and  the  advances 
so  made  were  together  equal  in  amount  to  the  sum  due  for 
wages,  they  would  not  be  chargeable  as  trustees ;  but  if  the 
sums,  so  due  to  the  claimants  from  the  defendant,  were  less 
than  the  amount  in  the  hands  of  the  supposed  trustees,  they 
would  be  liable  as  trustees  for  the  difference. 

The  jury  returned  a  verdict  for  the  plaintiff;  whereupon  the 
claimants  alleged  exceptions. 

This  case  was  argued  and  decided  at  the  last  October  term. 

A.  jR.  Brown,  for  the  claimants. 

B.  F.  Butler,  for  the  plaintiff. 

Shaw,  C.  J.     The  only  question  is,  whether  the  Merrimack 
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Manufacturing  Company  are  chargeable  as  trustees.  They 
disclose  in  their  answer  an  assignment  made  by  the  principal 
defendant,  a  workman  employed  in  their  service,  of  the  wages 
due  and  becoming  due  to  him,  for  the  quarter  ending  the  1st 
of  April,  1848,  for  a  good  consideration ;  moneys  previously 
advanced  and  to  be  advanced.  This  assignment  was  notified 
to  the  company  and  assented  to  by  them. 

This  was  a  good  assignment,  in  form,  made  on  good  con* 
sideration,  and  in  the  absence  of  fraud  transferred  the  entire 
interest  to  the  assignees.  Weed  v.  Jewett,  2  Met  608;  Bracketi 
v.  Blake,  7  Met  33d. 

The  court  having  declined  so  to  instruct  the  jury,  as  prayed 
for  by  the  assignees,  and  having  instructed  them,  that  the 
assignees  could  only  hold  to  the  amount  of  the  money  ad- 
vanced by  them,  at  the  time  of  the  service  of  the  trustee  writ, 
the  court  are  of  opinion,  that  this  direction  was  incorrect  in 
point  of  law.  Verdict  set  aside. 


Joseph  Bickford  vs.  David  N.  Gibbs  &  others. 

In  an  action  on  the  guaranty  of  a  promissory  note,  tried  in  the  court  of  common 
picas,  and  brought  before  this  court  on  exceptions,  it  cannot  be  objected  that  the 
declaration  contains  only  the  money  counts,  unless  that  objection  was  taken  at 
the  trial. 

Where  a  guaranty  is  made  on  a  promissory  note  before  it  is  delivered  by  the  maker 
to  the  payee,  no  proof  of  a  distinct  consideration  is  necessary  in  order  to 
charge  the  guarantor ;  and  in  an  action  against  the  latter,  when  the  guaranty  if 
without  date,  and  there  is  no  direct  proof  of  the  time  when  it  was  made,  it  may 
be  left  to  the  jury  to  find  that  it  was  simultaneous  with  the  note  itself 

The  guarantor  of  a  promissory  note,  who  in  his  guaranty  expressly  waives  demand 
and  notice,  is  liable  to  an  action  thereon  without  previous  demand  or  notice. 

This  was  an  action  of  assumpsit  on  the  following  note :  — 

"July  26th,  1845.     $100.     For  value  received,  I  promise 

to  pay  on  demand  to  Joseph  Bickford,  or  order,  one  hundred 

dollars  with  interest  George  May." 

On  the  back  of  the  note  was  the  following  agreement, 
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signed  by  the  defendants :  "  We  guaranty  the  payment  of  the 
within,  waiving  demand  and  notice." 

The  writ  was  dated  the  23d  of  May,  1849 ;  and  contained 
the  money  counts  only.  At  the  trial  in  the  court  of  common 
pleas,  before  Byingion,  J.,  the  plaintiff  put  in  evidence  the 
foregoing  note  and  agreement,  and  there  rested  his  case.  And 
the  presiding  judge  submitted  the  case  to  the  jury,  with  direc- 
tions, if  they  found  for  the  plaintiff,  to  cast  interest  on  the 
note.  The  jury  returned  a  verdict  for  the  plaintiff;  and  the 
defendants  alleged  exceptions  to  the  instructions  of  the  judge. 

This  case  was  argued  and  decided  at  the  last  October  term. 

K  B.  Caverly,  for  the  defendants.  The  defendants  were 
guarantors,  and  therefore  bound  only  collaterally.  Oxford 
Bank  v.  Haynes,  8  Pick.  423,  428.  They  are  sued  a*  makers ; 
whereas  they  should  have  been  declared  against  specially. 
8  Pick.  428 ;  Mines  v.  ScuUhorpe,  2  Campb.  215 ;  Jackson  v. 
Hudson,  2  Campb.  448 ;  Mitchell  v.  DaU,  2  Har.  &  Gill,  159 ; 
Bailey  v.  Freeman,  4  Johns.  280 ;  Greene  v.  Dodge,  2  Hamm. 
430 ;  Sage  v.  Wilcox,  6  Conn.  81.  The  plaintiff  is  not  entitled 
to  recover  without  proof  that  the  guaranty  was  made  at  the 
time  of  the  execution  of  the  note ;  and  that  the  defendants 
intended  to  be  held  as  makers ;  Robinson  v.  Abell,  17  Ohio, 
36 ;  Champion  v.  Griffith,  13  Ohio,  228 ;  and  that  there  was  a 
consideration  for  the  guaranty.  Packard  v.  Richardson,  17 
Mass.  144;  Tenney  v.  Prince,  4  Pick.  387,  and  7  Pick.  242. 
By  the  legal  effect  of  this  guaranty,  the  defendants  are  only 
bound  in  case  the  maker  is  insolvent.  Sage  v.  Wilcox,  Mitchell 
v.  Doll,  and  Oxford  Bank  v.  Haynes,  before  cited ;  Wylie  v. 
Lewis,  7  Conn.  303.  The  waiver  of  demand  and  notice  only 
dispensed  with  proof  of  actual  demand  and  notice ;  2  Stark. 
Ev.  274 ;  and  not  with  proof  of  the  maker's  insolvency. 

B.  F.  Butler,  for  the  plaintiff 

Shaw,  C.  J.  Assumpsit  to  recover  the  amount  of  a  note 
given  by  one  May,  and  guaranteed  by  the  defendants. 

An  exception  is  now  taken,  that  this  guaranty  should  have 
been  specially  declared  on.  No  such  exception  was  taken  at 
the  trial ;  had  it  been,  an  amendment  might  have  been  made.' 
the  objection  comes  too  late. 
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The  exception  is  also  taken,  that  as  the  guaranty  was  a 
contract  collateral  to  the  note,  a  distinct  consideration  should 
be  proved.  There  would  be  force  in  this  objection,  had  the 
guaranty  been  made  after  the  note  had  been  made,  delivered 
and  received  as  a  complete  contract  But  when  the  guaranty 
is  made  on  the  note  before  its  delivery  by  the  maker  to  the 
promisee,  it  must  be  deemed  to  be  done  for  the  benefit  of  the 
maker,  to  add  to  the  strength  of  the  note  and  to  induce  the  pro- 
misee to  take  it  and  advance  his  money  on  it;  and  no  other 
consideration  is  necessary  than  the  credit  thus  given  to  the 
maker.  And  the  guaranty  being  without  date,  and  there 
being  no  direct  proof  of  any  time  at  which  it  was  made,  we 
think  the  court  were  right  in  leaving  it  to  the  jury,  to  find 
that  the  guaranty  was  simultaneous  with  the  note  itself.  Ben- 
thall  v.  Judkins,  13  Met.  265. 

Supposing,  then,  that  the  defendants  were  regularly  bound 
as  guarantors,  and  thereby  assumed  an  obligation  somewhat 
differing  from  that  of  either  sureties  or  indorsers,  what  was 
that  obligation?  This  question  has  been  much  discussed, 
especially  since  the  leading  case  of  Oxford  Bank  v.  Haynes, 
8  Pick.  423.  The  principle  to  be  deduced  from  that  case,  and 
the  Pennsylvania  case  of  Gibbs  v.  Cannon,  9  S.  &  B.  202, 
there  cited  with  approbation  and  relied  on,  is  this :  That  in 
order  to  maintain  an  action  against  a  guarantor,  a  demand 
of  payment  must  be  made  in  a  reasonable  time  of  the  prin- 
cipal, and  notice  of  non-payment  given  to  the  guarantor ;  and 
if  in  consequence  of  want  of  such  notice,  the  guarantor 
suffers  loss,  he  is  exonerated.  Dole  v.  Young,  24  Pick.  250. 
The  same  prompt  demand  and  notice,  as  are  required  to 
charge  an  indorser,  are  not  necessary;  and  if  the  circum- 
stances of  parties  remain  the  same,  and  the  guarantor  suffers 
no  loss  by  delay,  demand  and  notice  at  any  time  before 
action  brought,  will  be  sufficient.  Babcock  v.  Bryant,  12  Pick. 
133.  Such  being  the  obligation  of  the  defendants,  as  guaran- 
tors, they  would  not  be  liable  by  the  general  law,  without 
proof  of  demand  and  notice.  But  they  have  expressly  agreed 
to  waive  demand  and  notice,  and  convenlio  legem  vincit.  The 
effect  of  that  waiver  is,  to  put  the  plaintiff  in  the  same  *itua 
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tion  as  if  he  had  proved  that  he  seasonably  demanded  the 
money  of  the  promisor,  who  did  not  pay  it,  and  gave  reason- 
able notice  thereof  to  the  defendants.  In  the  absence  of  all 
proof  on  the  part  of  the  defendants,  that  they  have  suffered 
any  loss  by  the  laches  of  the  plaintiff  the  court  are  of  opinion 
that  this  proof  would  entitle  the  plaintiff  to  recover. 

Exceptions  overruled 


Ephraim  W.  Woodman  vs.  John  C.  Thurston. 

One  who  indorses  a  promissory  note,  inserting  over  his  signature  a  waiver  of  de- 
mand and  notice,  is  not  entitled  to  any  demand  and  notice  on  the  non-payment 
thereof  by  the  maker. 

The  maker  of  a  promissory  note,  as  an  inducement  to  the  indorser  thereof  to  extend 
the  time  of  his  liability  thereon,  obtained  the  note  of  a  third  person,  and  delivered 
it  to  the  indorser  as  security  for  the  payment  of  the  first  note ;  and  the  indorser 
indorsed  the  second  note  to  the  holder  of  the  first,  who  agreed  to  such  extension 
of  time.  When  the  second  note  fell  due,  the  maker  thereof  refused  to  pay  it 
until  the  first  note  was  delivered  to  him ;  which  was  done ;  and  he  then  paid  his 
note.  It  was  held,  that  such  payment  discharged  the  indorser  from  liability  on 
the  first  note. 

This  was  an  action  commenced  on  the  6th  of  March,  1849, 
against  the  defendant,  as  the  indorser  of  a  promissory  note, 
signed  by  J,  F.  Woodman  and  Company,  of  which  the  follow- 
ing is  a  copy :  — 

«  Boston,  October  Oth,  1847.  $218.44.  Sixty  days  after 
date,  we  promise  to  pay  to  the  order  of  John  C.  Thurston  two 
hundred  and  eighteen  dollars  forty-four  cents,  value  received." 

Over  the  signature  of  the  indorser  was  written  a  waiver  of 
demand  and  notice. 

At  the  trial,  which  was  in  the  court  of  common  pleas,  before 
Bying-ton,  J.,  the  plaintiff  read  the  note  (the  signatures  to 
which  were  admitted)  to  the  jury,  and  rested  his  case,  with* 
out  offering  proof  that  any  demand  had  ever  been  made  or 
notice  given. 

The  defendant  contended,  that  notwithstanding  the  waiver 
of  demand  and  notice,  there  should  have  been  a  demand  upon 
vol.  vin.  14 
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the  maker,  and  notice  to  the  defendant,  within  a  reasonable 
time  after  the  note  became  dne,  or  under  the  statute  of  1839, 
c  121,  §  2,  after  the  expiration  of  sixty  days  after  it  became 
due.    But  the  presiding  judge  overruled  the  objection. 

It  was  in  evidence,  that  the  defendant  took  the  note  from 
the  makers  in  the  usual  course  of  business,  and  afterwards 
and  before  it  was  due  indorsed  it  to  one  Williams,  at  which 
time  the  indorsement  upon  which  this  suit  was  brought  was 
made;  that  when  the  note  became  due,  the  clerk  of  the 
makers,  having  the  charge  of  their  business,  made  an  arrange- 
ment, at  his  own  request,  with  the  defendant,  that  the  note 
should  be  extended  for  thirty  days,  on  condition  that  the  note 
of  one  Samuel  T.  Hazard,  payable  in  thirty  days,  for  the 
same  amount,  should  be  furnished  to  the  defendant  as  colla- 
teral security,  for  the  payment  of  the  first  note ;  that  the  clerk 
of  the  maker  thereupon  procured  such  a  note  of  Hazard,  and 
delivered  it  to  the  defendant,  who  indorsed  it  to  Williams,  hav- 
ing made  with  him  a  similar  arrangement  as  to  extending  the 
time  of  payment  of  the  first  note ;  that  some  time  after  Ha- 
zard's note  had  been  given,  and  indorsed,  as  above  stated,  the 
defendant  agreed,  in  conversation  with  Hazard,  that  if  the 
latter  should  pay  his  note,  when  it  became  due,  he  should 
have  the  note  now  in  suit,  and  that  Hazard  refused  to  pay  his 
note,  unless  this  arrangement  was  made ;  that  when  Hazard's 
note  became  due,  he  having  paid  it  at  a  bank  where  it  had 
been  deposited  by  Williams  for  collection,  went  with  the 
defendant  to  Williams's  counting-room,  and  there  said  he 
would  not  pay  the  same,  unless  the  note  in  suit  was  first 
delivered  to  him ;  whereupon  Williams  delivered  the  note  to 
Hazard,  who  afterwards  transferred  the  same  to  the  plaintiff 
by  delivery. 

Upon  this  evidence,  the  defendant  requested  the  judge  to 
instruct  the  jury,  that  if  the  defendant,  after  Hazard's  note 
bad  been  given  and  indorsed,  had  consented  or  agreed,  that 
Hazard,  upon  payment  thereof,  should  have  the  note  in  suit, 
Buch  agreement  or  consent  was  without  consideration  and 
void.    But  the  judge  refused  to  give  such  instruction. 

The  defendant  also  contended,  that  the  payment  of  Ha- 
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zard's  note  was  a  payment  of  the  note  in  suit,  and  discharged 
the  defendant  from  both  notes. 

The  plaintiff  contended,  that  upon  the  evidence  it  appeared 
that  Williams,  on  receiving  payment  of  the  amount  of  the 
note  given  by  him,  and  indorsed  by  the  defendant  to  Williams, 
delivered  the  note  in  suit  to  Hazard,  in  exchange  for  his 
note  so  paid ;  and  the  jury  were  instructed,  that  if  they  were 
satisfied,  that  such  payment  was  a  payment  of  both  notes, 
they  should  find  a  verdict  for  the  defendant,  but  if  such  pay- 
ment was  only  a  payment  of  Hazard's  note,  and  thereupon 
Williams  delivered  the  note  in  suit  to  Hazard  in  exchange, 
who  afterwards  transferred  it  to  the  plaintiff,  they  should  find 
a  verdict  for  the  plaintiff;  though  the  defendant  did  not  agree 
with  Hazard,  at  the  time  the  latter  gave  his  note,  that  he 
should  have  the  note  in  suit,  if  he  should  be  compelled  to  pay 
the  note  given  by  him ;  if  the  defendant  afterwards,  and  before 
the  note  fell  due,  agreed  that  Hazard  should  have  the  note  in 
suit,  if  he  had  to  make  such  payment,  and  did  also  consent 
to  the  delivery  of  the  note  to  Hazard  by  Williams,  at  the 
time  Hazard  paid  his  note. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defend- 
ant alleged  exceptions.  This  case  was  argued  at  Boston  in 
February  last. 

J.  C.  Dodge,  for  the  defendant. 

K  Buttrickj  for  the  plaintiff 

Dewey,  J.  The  express  waiver  of  demand  and  notice 
written  over  the  signature  of  the  indorser  dispensed  with  the 
necessity  of  any  demand. 

The  further  inquiry  is  as  to  the  proper  instructions  to  be 
given  to  the  jury  upon  the  other  branch  of  the  case.  And 
upon  that  point  we  are  of  opinion,  that  if  the  note  of  Samuel 
T.  Hazard  was  obtained  at  the  instance  and  request  of  the 
makers  of  the  note  in  suit,  or  by  any  one  acting  as  their  agent, 
and  for  their  accommodation,  and  as  an  inducement  to  the 
defendant  to  extend  the  time  of  his  liability,  and  to  be  held  by 
him  as  collateral  security  for  the  defendant's  indorsement  of 
the  note  in  suit ;  and  the  said  note  of  Hazard,  when  procured, 
was  in  fact  delivered  to  him  for  such  security,  who  thereupon 
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indorsed  such  second  note  to  Williams,  the  holder  and  in- 
dorsee of  the  first  having  made  an  agreement  with  him  to 
extend  the  time  of  payment  of  the  first  note  to  the  period 
when  the  second  would  become  due ;  in  such  case  the  payment 
to  Williams  of  the  note  of  Hazard  would  operate  as  payment 
of  the  first  note,  so  far  forth  as  to  discharge  the  defendant  from 
all  further  liability  thereon,  and  the  first  note,  if  in  force  at  all 
for  any  purpose,  would  only  be  so  as  against  the  maker  thereof. 

The  jury  should  have  been  further  instructed,  that  the  agree- 
ment  of  the  defendant  to  deliver  up  the  first  note  to  Hazard, 
as  shown  by  the  evidence,  was  to  be  considered  an  agreement 
to  deliver  up  the  note  to  Hazard,  that  he  might  avail  himself 
of  any  remedy  against  the  maker.  If  this  were  not  so,  the 
defendant  would  have  no  benefit  as  collateral  by  the  note  of 
Hazard,  but  made  himself  liable  over  to  Hazard  for  the  full 
amount  of  the  note  given  by  Hazard. 

Without  considering  particularly  the  further  question  of 
the  inefficacy  of  the  defendant's  promise  to  deliver  to  Hazard 
the  first  note,  upon  the  payment  by  Hazard  of  the  second,  by 
reason  of  the  want  of  any  consideration  for  such  promise,  the 
court  are  of  opinion  that  the  case  should  have  been  put  to  the 
jury  under  different  instructions  upon  the  effect  of  the  original 
agreement  made  with  the  defendant,  as  to  the  Hazard  note, 
and  also  as  to  the  effect  of  payment  of  the  Hazard  note  to 
Williams  in  discharging  the  defendant  as  indorser  of  the  first 
note.  New  trial  ordered. 


Charlotte  A.  Sherman  vs.  The  Inhabitants  of  Charles* 

town. 

The  general  school  committee  of  a  city  or  town  have  power,  under  the  laws  of  this 
commonwealth,  in  order  to  maintain  the  purity  and  discipline  of  the  public 
schools,  to  exclude  therefrom  a  child  whom  they  deem  to  be  of  a  licentious 
and  immoral  character,  although  such  character  is  not  manifested  by  any  acts  of 
licentiousness  or  immorality  within  the  school. 

This  was  an  action  of  the  case  brought  in  the  name  of  the 
plaintiff,  by  Nathaniel  Sherman,  her  father  and  next  friend,  on 
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the  statute  of  1845,  c.  214 ;  and  came  before  the  court  on  excep- 
tions taken  by  the  defendants  to  the  rulings  of  Wells,  C.  J., 
at  the  trial  in  the  court  of  common  pleas.  The  opinion  ex- 
hibits the  whole  case. 

The  arguments  were  made  at  the  October  term,  1850. 

G.  W.  Warren,  for  the  defendants. 

I.  A.  Bolles,  for  the  plaintiff. 

Shaw,  C.  J.  The  plaintiff,  a  minor  under  twenty-one  years 
of  age,  has  brought  her  action  by  her  next  Mend,  against  the 
town  of  Charlestown,  to  recover  damages  for  being  unlaw- 
fully excluded  from  attending  on  one  of  the  public  schools, 
as  a  pupil,  to  be  instructed.  The  action  is  founded  on 
SL  1845,  c.  214,  which  provides,  that  any  child  unlawfully 
excluded  from  public  school  instruction,  in  this  common- 
wealth, shall  recover  damages  therefor  in  an  action  on  the 
case,  brought  in  the  name  of  the  child,  by  a  guardian  or  next 
friend,  in  any  court  &c.  against  the  city  or  town,  by  whom 
such  public  school  instruction  is  supported. 

This  statute  was  probably  passed  in  consequence  of  a  de- 
cision of  this  court  a  few  years  previously.  Spear  v.  Cum- 
mings,  23  Pick.  224.  That  was  an  action  brought  by  the 
father  of  children,  alleged  to  be  entitled  to  the  benefits  of  a 
public  school,  against  the  keeper  of  a  district  town  school, 
for  refusing  to  receive  and  instruct  them.  The  court  having 
decided,  from  an  inspection  of  the  declaration,  that  the  action 
would  not  lie,  the  plaintiff  became  nonsuit,  and  no  facts  were 
stated  or  reasons  given,  why  the  pupils  were  excluded.  This 
nonsuit  was  confirmed,  upon  reasons  quite  satisfactory  to  the 
whole  court,  on  a  deliberate  revision.  Without  considering 
whether,  upon  any  grounds,  and  if  any  what,  and  by  whom, 
a  pupil  could  be  excluded  from  the  school,  the  court  were  of 
opinion,  that  that  action  was  misconceived ;  first,  because  the 
father  is  not  the  person  injured  and  entitled  to  recover  damage 
in  his  own  right;  and  next,  because  the  master,  being  quasi  a 
public  officer,  who  is  employed  and  engaged  by  the  town 
committee,  to  perform  duties,  to  some  extent  regulated  by 
law,  is  not  the  person  to  decide  in  the  last  resort,  whether  un- 
der given  circumstances,  a  pupil  shall  be  received  or  not ;  that 
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duty  being  vested  in  the  general  school  committee  of  the 
town. 

Probably  the  legislature  were  apprehensive  that  these  im- 
portant rights  to  school  education,  provided  by  law  for  all  the 
youth  of  the  commonwealth,  at  the  public  expense,  were  not 
provided  for  and  guarded  by  adequate  and  practical  remedies, 
and  therefore  passed  the  statute  in  question.  The  act  mani- 
festly proceeds  on  the  assumption,  that  the  child,  the  pupil 
wrongfully  excluded,  is  the  party  injured ;  that  the  town,  in 
its  corporate  capacity,  is  the  body  responsible  for  affording 
such  instruction,  and  that  the  general  and  prudential  commit- 
tees, and  the  masters  and  teachers,  are  directly  or  indirectly  the 
agents  of  the  town,  through  whose  instrumentality  such  in- 
struction ought  to  be  practically  given,  and  for  whose  neglect 
or  default,  in  this  respect,  the  town  should  be  made  respon- 
sible. 

That  statute  affords  a  remedy  in  behalf  of  any  child  wrong- 
fully excluded  from  public  school  instruction.  It  leaves  the 
question  entirely  open,  as  to  what  is,  and  what  is  not,  a 
wrongful  exclusion ;  which  must  depend  on  other  provisions 
of  law,  and  all  considerations  properly  applicable  to  that 
question. 

The  plaintiff  claiming  damages  in  this  action  by  force  of 
that  statute,  the  question  is  whether  she  has  been  wrongfully 
excluded.  It  appears  by  the  bill  of  exceptions,  that  she  was 
an  inhabitant  of  Charlestown,  of  a  proper  age,  and  entitled 
to  attend  the  public  schools,  if  not  rightly  rejected.  The  no- 
tices of  defence  are  filed  and  made  part  of  the  case.  In  the 
first  of  these  specifications,  the  defendants  gave  notice  that 
they  would  show,  that  the  plaintiff's  character  in  regard  to 
chastity  was  such,  that  she  ought  not  to  be  allowed  to  remain 
in  the  public  schools,  and  that  for  that  reason  she  was  excluded. 
In  a  specification  subsequently  filed,  the  defendants  gave  no- 
tice that  they  would  show,  that  during  the  year  1845,  and 
prior  to  December  1,  the  plaintiff  was  at  unseasonable  hours 
of  the  night  with  one  John  B.  Nicholson  &c,  —  specifying  a 
continued  course  of  open  and  notorious  familiarities,  and 
actual  illicit  intercourse,  and  that  for  hire  and  reward. 
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The  plaintiff  objected  that  the  facts  stated  in  these  notices, 
if  proved,  could  not  constitute  a  justification  of  the  conduct 
of  the  defendants  in  excluding  her  from  schooL  The  presid- 
ing judge  sustained  this  objection  and  ruled  accordingly. 
This  is  the  question  we  have  to  consider. 

The  argument  for  the  plaintiff  is,  that  it  is  the  right  of  every 
child  between  seven  and  sixteen  to  go  to  the  public  school  for 
instruction ;  that  this  right  is  absolute  and  indefeasible ;  that 
if  a  young  person,  male  or  female,  sustains  a  bad  moral  cha- 
racter, and  is  guilty  of  gross  acts  of  notorious  misconduct, 
out  of  school,  provided  there  is  no  violation  of  the  rules  of 
the  school  and  no  misconduct  in  school,  such  pupil  cannot 
be  rightfully  excluded  for  any  cause,  and  of  course  every  ex- 
clusion must  be  wrongful*  If  such  was  the  intent  of  the 
legislature,  it  is  strange  that  they  should  have  used  such  a 
significant  qualifying  term  as  that  of  "  unlawfully/'  implying 
that  there  might  be  a  lawful  exclusion,  from  which  no  such 
consequence  would  follow. 

On  general  principles,  it  would  seem  strange  if,  in  the  esta 
blishment  of  such  a  great  public  institution  as  that  of  the 
public  schools,  in  the  benefits  of  which  the  whole  community 
has  so  deep  and  vital  an  interest,  there  were  no  power  vested 
anywhere,  sufficient  to  protect  the  schools  thus  established 
from  the  noxious  influence  of  any  one,  whose  presence  and 
influence  would  be  injurious  to  the  whole,  and  subversive  of 
the  purposes  manifestly  contemplated  by  their  establishment 
But  the  court  are  of  opinion,  that  the  schools  have  not  been  left 
by  the  law  without  reasonable  protection  in  this  respect;  and 
that  a  power  is  vested  in  the  general  school  committee,  or  the 
master,  with  their  approbation  and  direction,  to  exclude  a 
pupil,  although  within  the  prescribed  age  of  seven  and  six- 
teen, for  good  and  sufficient  cause ;  and  that  the  notorious 
immoral  propensities,  practices  and  habits  of  any  one,  claim- 
ing admission  as  a  pupil,  if  proved  to  the  satisfaction  of  the 
committee,  do  constitute  a  good  and  sufficient  cause  for  such 
exclusion. 

This  power  is  rather  to  be  drawn  from  the  general  provision! 
»f  the  law  on  this  subject,  and  their  application  to  the  subject 
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matter,  than  from  any  specific  enactment.  Such  authority 
must,  from  the  necessity  of  the  case,  be  conferred  in  general 
terms.  It  would  be  curious,  but  not  necessary  to  our  present 
purpose,  to  examine  into  the  early  legislation,  and  see  from 
what  small  beginnings,  and  by  what  slow  but  steady  progress, 
the  system  of  public  instruction  has  increased  to  its  present 
magnitude,  maintained  at  great  expense,  cherished  with  the 
most  anxious  solicitude,  and  affecting  the  dearest  social  and 
political  interests  of  the  state.  But  it  is  sufficient  to  take 
the  law  as  it  now  exists. 

In  the  first  place,  it  is  obvious,  indeed  it  is  strenuously  ar- 
gued in  behalf  of  the  plaintiff,  that  these  schools  are  esta- 
blished for  the  benefit  of  all  the  inhabitants.  The  enjoyment 
of  this  benefit  is  therefore  a  common,  not  an  exclusive  per- 
sonal right;  then,  like  other  common  rights,  that  of  way  for 
instance,  it  must  be  exercised  under  such  limitations  and  re- 
strictions, that  it  shall  not  interfere  with  the  equal  and  co- 
extensive rights  of  others.  Take  the  case  of  contagious 
disease :  can  it  be  doubted  that  the  presence  of  a  pupil  in- 
fected could  be  lawfully  prohibited,  not  for  any  fault  or  crime, 
or  wrong  conduct,  but  simply  because  his  attempt  to  insist 
on  his  right  to  attend,  under  such  circumstances,  would  be 
dangerous  and  noxious,  and  so  an  interruption  of  the  equal 
and  common  right?  It  seems  to  be  admitted;  if  not,  it 
could  hardly  be  questioned,  that  for  misconduct  in  school,  for 
disobedience  to  its  reasonable  regulations,  a  pupil  may  be  ex- 
cluded. Why  so  ?  There  is  no  express  provision  in  the  law 
authorizing  such  exclusion ;  it  results  by  necessary  implica- 
tion from  the  provisions  of  law,  requiring  good  discipline.  It 
proves  that  the  right  to  attend  is  not  absolute  and  unquali- 
fied, but  one  to  be  enjoyed  by  all  under  reasonable  condi- 
tions. 

But  it  is  argued,  that  though  good  discipline  may  be  main- 
tained within  the  school,  yet  the  master  and  the  committee 
have  no  right  to  look  beyond  the  walls  of  the  school,  to  take 
notice  of  the  conduct  of  its  pupils.  We  cannot  perceive  the 
force  of  this  distinction,  pressed  to  the  extent  to  which  the 
argument  attempts  to  cany  it     Truancy  is  a  fault,  commit* 
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ted  wholly  beyond  the  precincts  of  the  school ;  yet  no  exam- 
ple is  more  contaminating,  no  maleconduct  more  subversive 
of  discipline.  May  not  an  incorrigible  truant  be  expelled, 
not  as  a  punishment  merely,  but  as  a  protection  to  others 
from  injurious  example  and  influence.  Children  of  both  sexes, 
and  of  various  ages,  capacities  and  susceptibilities,  must  be 
thrown  together  on  their  way  to  and  from  school,  at  their 
amusements  out  of  school  hours,  under  such  circumstances 
as  to  exert  a  powerful  influence  on  each  other. 

The  power,  in  the  last  resort,  we  think  is  vested  in  the 
school  committee.  By  Rev.  Sts.  c.  23,  §  10,  the  inhabitants 
of  every  town  are  required  to  choose  by  ballot  a  school  com- 
mittee, who  shall  have  the  general  charge  and  superintend- 
ence of  all  the  public  schools  in  such  town.  In  some  respects, 
their  duties  are  specially  prescribed ;  in  others  they  result  from 
the  general  power  of  superintendence  and  visitation.  When 
it  becomes  necessary  to  pass  upon  the  qualifications  of  scho- 
lars, as  where  one  grammar  school  is  to  be  kept  for  the  use  of 
the  whole  town,  the  committee  are  to  do  it  They  are  to  de- 
cide on  the  qualifications  of  teachers,  male  and  female,  to 
decide  what  books  shall  be  used,  to  visit  and  examine  the 
schools  frequently,  and  to  make  report  to  the  town,  and  re- 
turns to  the  board  of  education.  Before  the  ages  were  fixed 
by  law,  the  school  committee  decided  at  what  age  scholars 
might  be  received,  and  to  what  age  they  might  continue.  It 
is  made  their  duty  to  exert  their  influence  and  use  their  best 
endeavors  that  the  youth  of  their  towns  shall  regularly  attend 
the  schools. 

It  may  be  urged  that  if  this  power  exists  in  school  commit- 
tees, they  may  exercise  it  arbitrarily  and  unjustly ;  but  the 
answer  is,  that  such  a  power  must  exist  somewhere,  that  all 
power  conferred  for  good  may  be  abused  to  wrong  uses ;  but 
this  power  is  intrusted  to  bodies  under  all  the  responsibilities, 
which  can  bind  any  public  officers  to  the  faithful  performance 
of  duty  in  such  a  trust.  They  are  chosen  by  their  fellow-citi- 
zens, for  their  supposed  capacity,  impartiality  and  fitness,  and 
they  are  liable  to  be  removed  by  the  same  constituents.  Their 
acts  are  not  done  in  a  corner ;  the  performance  of  their  dutiet 
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is  open  and  public,  and  they  make  returns  to  those   fullv 
competent  to  judge  of  the  propriety  of  their  conduct. 

Supposing,  then,  that  the  school-committee  have  power, 
upon  a  proper  occasion,  to  exclude  a  pupil,  we  can  have  no 
doubt,  that  open,  gross  immorality,  in  a  female,  manifested  by 
licentious  propensities,  language,  manners  and  habits,  amount- 
ing even  to  actual  prostitution,  although  not  manifested  in 
the  school,  are  a  sufficient  ground  on  which  to  prohibit  her 
attending  the  public  school. 

It  was  stated  in  the  argument,  that  a  good  moral  character 
is  in  terms  required  by  law  of  instructors,  but  not  of  pupils  mr 
hence  an  argument  was  drawn,  that  however  depraved  in  sen- 
timent and  vicious  in  conduct,  out  of  school,  the  pupil  may 
be,  it  is  no  good  ground  for  exclusion. 

The  law  indeed  does  not  require  all  pupils  to  be  of  good 
moral  character ;  it  presupposes  that  their  characters  are  not 
yet  formed,  but  that  they  are  in  a  plastic  state  of  formation, 
in  which  it  is  important  that  every  influence  brought  to  bear 
on  them  should  be  of  the  highest  toned  morality.  The  law, 
itself,  Rev.  Sts.  c.  23,  §  13,  provides  that  all  teachers  shall  be 
of  good  moral  character.  It  makes  it  the  duty,  §  7,  of  all  pre- 
ceptors, teachers  and  instructors  of  youth  to  exert  their  best 
endeavors  to  impress  on  the  minds  of  the  children  and  youth 
committed  to  their  care  and  instruction,  the  principles  of  piety, 
justice,  and  a  sacred  regard  to  truth,  benevolence,  sobriety, 
chastity,  and  those  other  virtues  which  are  the  ornament  of 
human  society,  &c.  The  whole  passage  is  eminently  instruct- 
ive. But  it  may  be  said  that  this  passage,  setting  forth  cer- 
tain moral  sentiments  and  obligations,  though  very  true,  and 
though  they  commend  themselves  to  every  man's  sense  of 
duty  and  propriety,  yet  affords  no  practical  rule,  and  cannot 
therefore  have  the  force  of  law.  The  same  thing  may  be  said 
of  the  beautiful  passage,  constituting  the  eighteenth  article  of 
the  declaration  of  rights,  in  the  constitution  of  Massachusetts, 
enunciating  and  setting  forth  the  moral  qualifications  for 
office,  and  the  moral  duties  both  of  electors  and  lawgivers. 
They  do  not  indeed  prescribe  any  practical  rule,  upon  which 
any  action  or  criminal  complaint  could  be  founded.    But  they 
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do  more ;  they  infuse  the  purest  and  most  elevated  principle! 
of  moral  and  social  duty  into  the  minds  and  consciences  both 
of  those  who  make,  and  those  who  administer,  the  laws.  The 
duty  of  legislators,  and  of  many  public  officers,  is  secured  by 
oath ;  such  oath  binds  them  to  the  observance  of  these  princi 
pies.  And  the  sense  of  duty  in  every  well-constituted  mind 
would  bind  the  conscience  as  effectually  as  an  oath. 

What  then,  it  may  be  asked,  is  the  legal  efficacy  of  such 
enumeration  of  moral  duties  amongst  legal  enactments.  We 
think  it  is  obvious  and  manifest :  it  may  supply  a  means  of 
interpretation  of  provisions,  which  are  doubtful  or  equivocal, 
or  give  significancy,  force  and  meaning  to  enactments,  which, 
from  the  necessity  of  the  case,  are  concise  and  general  Un- 
der the  light  afforded  by  these  means  of  exposition,  we  think 
the  whole  tone  and  tenor  of  the  laws  demonstrate,  that  it  was 
the  intention  of  the  legislature  to  make  the  public  schools  a 
system  of  moral  training,  as  well  as  seminaries  of  learning* 
If  such  is  the  manifest  intention  and  purpose  of  the  schools, 
then  it  is  as  necessary,  in  the  unreserved  intercourse  of  pupils 
of  the  same  school,  as  well  without  as  within  its  precincts,  to 
preserve  the  pure-minded,  ingenuous  and  unsuspecting  child- 
ren of  both  sexes,  from  the  contaminating  influence  of  those 
of  depraved  sentiments  and  vicious  propensities  and  habits,  as 
from  those  infected  with  contagious  disease. 

It  must  be  considered  that  the  power  of  all  teachers  of 
schools,  and  of  the  committees  or  other  managers  under  whose 
direction  they  act,  is  a  parental  authority,  to  be  exercised  for 
the  best  good  of  the  whole.  It  was  said  in  the  argument,  that 
if  the  plaintiff  had  violated  the  laws  of  the  country,  being  of 
an  age  to  be  responsible  for  her  conduct,  she  was  liable  to  be 
prosecuted  and  punished,  before  the  tribunals  of  justice.  Sup- 
pose she  was  so  liable,  she  was  not  the  less  unfit  to  be  the 
member  of  a  public  schooL  The  two  powers  are  vested  and 
are  to  be  exercised  diver  so  intuitu;  the  one  to  punish  offences 
against  the  law,  the  other  to  maintain  the  purity  and  disci- 
pline of  the  school,  and  secure  the  great  public  objects,  for 
which  it  was  established.  The  court  are  therefore  satisfied) 
that  upon  proo1'  of  the  facts,  tendered  by  the  defendants,  tha 
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school  committee,  were  justified  in  excluding  the  plaintiff  and 
that  such  exclusion  was  not  wrongful  This  proof  having 
been  rejected,  the  verdict  must  be  set  aside,  and  a  new  trial 
had 


William  Wyman  vs.  The  American  Powder  Company. 

The  owner  of  shares  in  a  corporation,  who  refuse  to  give  him  certificates  thereof  on 
demand,  or  to  recognize  him  as  the  owner  thereof,  but  sell  the  shares  to  another 
person,  may  recover  of  the  corporation  in  assumpsit  the  value  of  the  shares  at  the 
time  of  his  demand. 

The  members  of  a  partnership  organized  as  a  corporation,  under  an  act  obtained 
for  the  purpose,  and  the  corporation  purchased  the  property  of  the  partnership  at 
a  valuation.  In  an  action  brought  against  the  corporation  by  one  of  the  mem- 
bers to  recover  the  value  of  certain  shares  in  their  stock,  of  which  he  claimed  to 
be  the  owner,  but  which  the  corporation  had  refused  to  give  him  certificates  of, 
and  had  sold  for  non-payment  of  assessments,  the  plaintiff  was  permitted  to  give 
evidence  of  a  verbal  agreement  between  all  the  parties,  previous  to  the  purchase 
by  the  corporation,  that  the  whole  property  of  the  partnership  should  be  trans 
fared  to  the  corporation  at  the  valuation,  and  that  each  partner's  interest  in  the 
partnership  stock  should  be  applied  towards  paying  for  his  shares  in  the  corpora- 
tion. After  the  defendants  had  introduced  evidence  to  the  point,  whether  the 
personal  property  of  the  corporation  was  sufficient  to  pay  their  debts,  the  plain- 
tiff was  allowed  to  give  evidence,  that,  at  the  time  of  the  transfer  to  the  corpora- 
tion, it  was  understood  by  all  the  parties  that  the  corporation  had  made  money. 
The  jury  found,  that  the  amount  of  the  plaintiff's  interest  in  the  partnership  was 
sufficient  to  pay  all  the  assessments  on  his  shares.  It  was  held,  that  the  admis- 
sion of  the  evidence  introduced  by  the  plaintiff  was  no  ground  for  a  new  trial. 
It  was  held,  also,  that  an  account  of  the  plaintiff's  payments  towards  his  shares  in 
the  stock  of  the  corporation,  drawn  up  under  the  direction  of  the  general  agent 
of  the  corporation  for  receiving  all  moneys  advanced  to  pay  for  shares,  was 
rightly  admitted  in  evidence  for  the  plaintiff. 

A  stockholder  and  director  in  a  manufacturing  corporation,  which  has  failed  to 
comply  with  the  provisions  of  Be  v.  Sts.  e.  38,  M  16, 17, 19, 22,  and  who  is  there- 
fore individually  liable  for  its  debts,  is  an  incompetent  witness  in  favor  of  the 
corporation  in  an  action  brought  against  it  by  one  claiming  to  be  a  stockholder 
to  recover  the  value  of  shares  withheld  by  it  from  him. 

This  was  an  action  of  assumpsit,  commenced  on  the  7th  of 
March,  1849.  The  plaintiff  in  his  declaration  alleged  that 
the  defendants,  a  corporation,  were  possessed  of  a  capital  of 


Digitized  by  VjOOQlC 


OCTOBER  TERM  1851.  169 

Wyman  v.  American  Powder  Company. 

$56,000,  divided  into  one  hundred  and  twelve  shares,  on  each 
of  which  had  been  assessed  $500 ;  that  he,  with  the  consent 
of  the  corporation,  had  subscribed  for  forty-two  shares,  and 
paid  the  assessments  thereon,  and  was  the  owner  thereof  and 
entitled  to  certificates  and  to  be  regarded  as  a  stockholder  and 
entitled  to  a  share  of  the  profits,  income  and  dividends ;  that  in 
consideration  of  the  premises,  the  defendants  promised  to  regard 
him  as  a  stockholder  of  forty-two  shares,  give  him  certificates 
and  pay  to  him  his  share  of  the  profits,  income  and  dividends ; 
yet  though  a  reasonable  time  had  elapsed,  the  defendants, 
though  requested  on  the  28th  day  of  September,  1848,  and 
although  $20,000  had  been  received  and  become  due  by  de- 
fendants to  plaintiff  for  his  share  of  the  income,  dividends  and 
profits,  and  although  plaintiff  had  ever  since  been  entitled  to 
the  forty-two  shares  and  the  income,  profits  and  dividends 
aforesaid,  had  not  made  out  and  delivered  certificates  to  the 
plaintiff,  or  regarded,  held  or  treated  him  as  a  stockholder,  or 
paid  him  any  income,  profits  or  dividends,  but  had  wholly 
refused  so  to  do.  The  declaration  contained  another  special 
count,  substantially  like  this,  except  that  the  plaintiff  omitted 
the  allegation  relative  to  the  assessments  and  the  payment 
thereof,  and  alleged  that  he  paid  and  satisfied  to  the  corpora- 
tion for  and  upon  the  forty-two  shares,  large  sums  of  money, 
to  wit,  $25,000,  and  was  the  lawful  owner  and  possessor 
thereof  and  was  entitled,  &c,  yet  although  $20,000  had 
become  due  and  payable  on  said  forty-two  shares,  the  defend- 
ants, &c.  To  these  were  added  the  money  counts,  under 
which  the  plaintiff  filed  no  specification,  none  having  been 
called  for. 

The  defendants  pleaded  the  general  issue  and  filed  a  speci- 
fication of  defence,  which  stated,  in  substance,  that  the  plain- 
tiff was  not  a  member  of  the  corporation ;  had  not  paid  for 
shares  therein,  and  was  not  entitled  to  any  certificates,  income, 
profits,  or  dividends ;  that  if  the  plaintiff  ever  had  any  right  or 
interest  in  any  shares,  they  had  been  sold  for  non-payment  of 
assessments  thereon ;  that  the  statute  of  limitations  precluded 
all  demands ;  and  that  the  form  of  action  was  not  appropriate, 
and  that  the  suit  could  not  be  maintained  in  this  or  in  any  form. 

VOL.  VIII.  15 


Digitized  by  VjOOQlC 


170  MIDDLESEX 


Wyman  v.  American  Powder  Company. 


At  the  trial  before  Metcalf,  J.,  the  counsel  for  the  plaintiff, 
in  opening  his  case,  stated  that  the  plaintiff  sought  to  recover 
the  value  of  his  shares  in  consequence  of  being  deprived  of 
them,  and  not  any  special  damage  for  the  mere  want  of  certi- 
ficates or  for  any  dividends  or  profits.  On  this  opening,  it  was 
insisted  for  the  defendants,  that  the  action  in  its  present  form 
could  not  be  maintained,  and  that  a  nonsuit  ought  to  be  en- 
tered; but  for  the  purpose  of  the  trial  the  court  ruled  other- 
wise, reserving  the  point. 

In  support  of  the  action  the  plaintiff  introduced  articles  of 
partnership,  dated  May  1, 1835,  between  the  plaintiff,  Nathan 
Pratt,  Stanley,  Reed  &  Co.  and  Tucker  &  Williams,  under 
the  name  of  the  American  Powder  Company  for  five  years, 
by  which  the  plaintiff  was  to  be  interested  three  eighths,  Pratt 
three  eighths,  Stanley,  Reed  &  Co.  one  eighth,  and  Tucker  & 
Williams  one  eighth.  He  also  read  the  act  of  the  22d  of 
February,  1841,  (St.  1841,  c.  32,)  incorporating  the  same  par- 
ties, under  the  same  name,  with  power  to  hold  real  estate  to 
the  amount  of  $40,000,  and  the  whole  capital  not  to  exceed 
$100,000.  The  plaintiff  then  showed,  from  the  records  of  the 
corporation,  produced  at  his  request,  the  acceptance  of  the  act, 
January  22d,  1842,  all  the  above  parties  being  present ;  that 
at  the  same  meeting  by-laws  were  passed  fixing  the  capital 
stock  at  $56,000,  in  one  hundred  and  twelve  shares  of 
$500  each ;  that  a  subscription  paper  to  said  stock  was  then 
produced,  read  and  ordered  to  be  filed,  which  subscription 
paper  was  produced  at  the  trial,  and  by  which  it  appeared 
that  plaintiff  subscribed  for  forty-two  shares,  Pratt  for  forty- 
two  shares,  the  firm  of  Stanley,  Reed  &  Co.  fourteen  shares, 
and  Tucker  &  Williams  each  seven  shares,  being  the  same 
pioportion  in  which  they  were  respectively  interested  in  the 
partnership. 

The  plaintiff  further  read  in  evidence  by-laws  passed  at  the 
same  meeting,  providing  for  the  choice  of  a  president,  trea- 
surer, four  directors  and  a  clerk,  and  also  providing  that  there 
should  be  no  increase  of  the  capital  stock,  unless  at  a  meeting 
specially  called  for  that  purpose ;  and  further  showed  by  the 
records  that  the  plaintiff  was  elected  president  and  one  of  the 
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directors,  and  so  continued  until  his  resignation  on  the  4th  of 
March,  1843,  under  the  circumstances  hereinafter  mentioned 
The  plaintiff  further  read  in  evidence  a  vote  of  the  stock- 
holders at  an  adjournment  of  the  same  meeting  held  February 
7th,  1842,  authorizing  and  instructing  the  directors  to  pur- 
chase of  the  partnership  the  whole  or  any  portion  of  their  real 
and  personal  property,  for  such  price  or  prices  and  on  such 
terms  and  conditions  as  the  directors  might  deem  expedient, 
and  to  receive  conveyances  and  transfers  thereof  in  such  man- 
ner and  form  as  they  might  think  proper :  also,  a  vote  at  an 
adjournment  of  said  original  meeting  held  February  16th, 
1842,  all  the  stockholders  being  present  or  represented,  "  that 
an  assessment  be  laid  of  $500  on  each  share  for  the  purpose 
of  buying  the  property  belonging  to  the  voluntary  associa- 
tion ;"  also,  a  vote  to  purchase  the  real  estate  at  030,000,  the 
machinery  and  fixtures  at  $18,000,  and  all  the  personal  pro- 
perty at  030,000,  and  appointing  a  committee  to  receive  the 
transfer ;  and  a  vote  at  a  meeting  held  on  the  21st  of  February, 
1842,  when  the  committee  reported  that  they  had  received  a 
deed  of  the  real  estate,  on  the  18th  of  February,  1842,  and  a 
deed  of  sundry  machinery  and  fixtures,  on  the  21st  of  Febru- 
ary, 1842,  approving  and  accepting  the  report 

The  plaintiff  next  proposed  to  show,  by  the  testimony  of 
members  of  the  old  copartnership,  who  signed  said  subscrip- 
tion paper  and  became  and  were  recognized  as  members  of 
the  corporation,  but  who  have  since  sold  their  stock  therein, 
that  it  was  verbally  agreed  between  all  the  parties,  that  the 
whole  property  of  the  copartnership  should  be  transferred  to  a 
corporation,  in  which  each  member  should  take  the  same  pro- 
portionate interest  as  he  had  in  the  partnership;  that  the 
capital  stock  should  be  fixed  at  056,000,  although,  as  the 
plaintiff  insisted,  the  proofs  would  show,  the  partnership  pro- 
perty largely  exceeded  that  sum ;  that  the  sums  contributed  to 
the  partnership  stock  by  each  party,  with  compound  interest 
thereon,  should  be  applied  towards  the  payment  for  the  shares 
of  such  party  in  the  corporation ;  the  deficiency,  if  any,  to  be 
paid  by  him  to  the  corporation,  and  the  surplus,  if  any,  paid 
to  him  by  the  corporation,  either  in  money  or  in  stock ;  and 
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the  corporation  to  pay  any  debts  of  the  partnership ;  that,  in 
fact,  under  such  agreements  the  subscription  was  made,  the 
property  transferred  and  the  transaction  consummated. 

To  this  the  defendants  objected  as  incompetent  evidence, 
upon  the  ground  that  it  was  attempting  to  prove  a  paro. 
agreement  to  pay  assessments  by  transfer  of  partnership  pro* 
perty,  when  as  he  averred  no  assessment  was  then  made ;  but 
the  objection  was  overruled  and  the  question  reserved.  The 
plaintiff  then  introduced  as  a  witness,  William  Tucker,  a 
member  both  of  the  partnership  and  corporation,  and  other 
documents  and  evidence  tending  to  establish  the  foregoing 
facte. 

The  agreement  and  other  facts,  as  well  as  the  accuracy  of 
the  recollections  and  statements  of  said  Tucker  &  Williams, 
was  denied  by  defendants,  who  introduced  the  testimony  of 
William  H.  Skinner,  John  S.  Tyler  and  other  evidence,  for  the 
purpose  of  controlling  the  same,  but  the  judge  who  tried  the 
case  having  declined  to  report  the  evidence  upon  the  defend- 
ants' motion  for  a  new  trial,  on  the  ground  of  the  verdict's 
being  against  the  weight  of  evidence,  the  testimony  given  at 
the  trial  is  not  here  set  forth,  except  so  far  as  is  necessary  to 
the  understanding  of  the  objections  made  to  parts  thereof  by 
the  defendants,  and  overruled  by  the  court 

In  the  course  of  the  trial,  the  defendants  inquired  of  Tucker, 
Skinner  and  others,as  to  the  amount  of  the  debts  of  the  com- 
pany and  as  to  whether  the  personal  property  of  the  company 
was  sufficient  to  pay  its  debts. 

The  plaintiff  also  interrogated  the  witness  Williams,  who 
was  subsequently  called  by  him,  as  to  whether  it  was  or  not, 
at  the  time  of  the  transfer  to  the  corporation,  understood  by 
all  the  parties,  that  the  company  had  made  money,  which 
was  objected  to,  because  the  answer  would  be  impertinent; 
but  the  objection  was  overruled,  and  the  witness  answered  in 
affirmative. 

Tucker  testified  that  Nathan  Pratt  was  the  manufacturing 
agent  of  the  partnership  and  of  the  corporation ;  that  most  of 
the  payments  into  the  partnership  stock  were  made  directly  to 
said  Pratt,  but  part  of  them  to  Stanley,  Reed  &  Co.,  the  sal- 
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ing  agents ;  that  he  considered  the  transfer  of  his  interest  in 
the  partnership,  payment  for  his  shares,  and  that  Pratt  did 
all  the  business ;  that  at  the  time  of  the  agreement  to  put  the 
partnership  property  into  a  corporation,  no  means  were  taken 
to  ascertain  what  each  had  paid ;  that  it  was  generally  under- 
stood that  all  but  one  of  the  partners  had  paid  more  than 
enough ;  that  afterwards,  but  whether  previous  to  the  adoption 
of  the  charter,  he  could  not  say  certainly,  John  8.  Tyler  was 
agreed  upon  to  make  up  the  accounts,  and  the  accounts  were 
handed  to  him  to  make  up;  that  all  the  parties  did  not  appear 
together  before  Tyler ;  that  Pratt  appeared  to  be  principally 
there  to  see  to  it. 

The  plaintiff  also  called  as  a  witness  William  Raymond, 
Jr.,  who  stated,  that  he  had  occasionally  been  employed  as 
an  accountant  by  Pratt,  while  agent  at  the  works ;  that  about 
February  1st,  1842,  he  made  three  accounts  at  Pratt's  request 
from  memoranda  furnished  by  Pratt;  that  after  he  had  made 
them,  he  gave  them  to  Pratt,  and  told  him  if  the  interest 
was  not  correct,  he  would  correct  it ;  and  that  Pratt  examined 
them  and  put  them  in  his  pocket.  The  plaintiff  produced 
three  accounts,  which  witness  verified  as  being  the  accounts 
so  made  by  him  for  Pratt  These  papers  purport  to  be  state- 
ments of  the  amounts  paid  into  partnership  stock  by  the 
plaintiff,  Stanley,  Reed  &  Co.,  and  Tucker  &  Williams,  with 
interest  yearly.  The  defendants  objected  to  their  being  read 
in  evidence,  and  also  to  the  testimony  of  witness  as  to  the 
acts  and  declarations  of  Pratt,  as  it  did  not  appear  that  he 
had  authority  to  bind  the  defendants  in  this  matter,  or  that 
the  papers  had  been  recognized  by  them;  but  the  court 
admitted  the  paper  purporting  to  be  the  statement  of  the 
plaintiff's  account,  reserving  the  questions.  By  this  account 
it  appeared  that  the  plaintiff's  advances  to  the  partnership 
paid  to  Pratt  was,  with  interest,  $22,000. 

The  plaintiff  also  proved  a  demand  made  September  28th, 
1848,  by  him  on  Hyde,  the  clerk,  and  Pratt,  the  treasurer  of 
the  corporation,  for  certificates  for  his  forty-two  shares  and 
of  the  dividends  and  profits,  which  were  refused ;  that  the 
plaintiff  then  demanded  of  said  clerk  payment  for  the  pro- 
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perty  owned  by  him  in  the  partnership,  and  transferred  to  the 
corporation,  which  was  also  refused ;  and  on  November  22d, 
1848,  the  plaintiff  demanded  of  Pratt,  treasurer,  and  Hyde, 
clerk,  an  account  of  dividends  on  his  forty-two  shares,  which 
was  refused. 

The  defendants  thereupon  stated  their  points  of  defence, 
namely :  That  as  to  the  claims  for  dividends,  no  dividends 
had,  in  fact,  been  declared  nor  ought  to  have  been ;  that  the 
plaintiff  was  not  entitled  to  certificates,  as  he  had  never  paid 
the  sum  due  for  assessments  on  his  shares,  nor  sustained  da- 
mage for  want  of  them,  and  that  all  the  plaintiff's  interest  in 
the  stock  had  been  extinguished  by  regular  sale  of  his  shares 
for  non-payment  of  assessments;  that  a  vote  had  been  passed 
by  the  corporation,  that  certificates  be  issued  to  those  only, 
who  had  paid  their  assessments ;  that  the  defendants  would 
introduce  evidence  to  show,  that  the  agreement  between  the 
parties  was,  that  each  member  of  the  old  copartnership  should 
be  charged  with  his  part  of  the  cost  of  that  concern  and  cre- 
dited with  the  sums  paid  in  by  him  towards  its  stock,  and  if 
thereupon  the  former  exceeded  the  latter,  he  was  to  pay  the 
balance  before  he  would  be  entitled  to  any  certificate  of 
shares ;  and  that  upon  the  account  thus  stated  the  plaintiff 
had  not  paid  in  full  for  his  shares,  and  that  the  same  were 
regularly  sold  for  the  non-payment  of  said  balance. 

The  defendants  thereupon  called  William  H.  Skinner,  a 
member  of  the  firm  of  Stanley,  Reed  &  Co.,  who  sold  out  his 
stock  to  Nathan  Pratt  in  October,  1842,  and  who  testified 
that  he  was  present  when  the  agreement  was  made,  and  whose 
testimony,  as  defendants  contended,  tended  to  show  that  it 
was  agreed  between  the  parties,  that  each  party  should  be 
credited  with  his  payments  towards  the  partnership  stock, 
adding  interest,  and  charged  with  his  proportion  of  the  cost 
or  loss  of  the  old  company,  and  the  balance,  if  any,  applied 
towards  the  payment  of  his  shares  in  the  corporation,  or  if 
the  same  amounted  to  more  than  his  shares,  the  same  to  be 
repaid  him  by  the  corporation. 

Skinner  was  examined  by  the  defendants  as  to  the  debts 
of  the  company,  some  of  which  he  stated,  and  that  there  were 
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others  about  which  he  cotdd  not  state  from  personal  know- 
ledge. He  also  stated,  that  the  plaintiff  paid  into  the  partner- 
ship stock,  through  Stanley,  Reed  &  Co.,  the  sum  of  $2400, 
on  the  26th  of  December,  1836,  besides  the  sum  paid  by  him 
to  Pratt 

The  defendants  also  called  John  S.  Tyler,  who  testified 
that  in  February,  1842,  he  was  employed  to  make  up  the 
accounts,  a  great  mass  of  papers  and  documents  was  handed 
to  him;  and  that  the  object  he  understood  to  be  to  ascer- 
tain how  much  each  partner  had  contributed  to  make  up  the 
mass  of  the  property  of  the  concern,  and  that  he  was  told, 
that  what  each  party  had  contributed  to  make  up  the  pro- 
perty of  the  concern  was  to  bear  interest  with  annual  rests ; 
that  he  was  engaged  several  months  in  the  matter,  and  that 
the  whole  accounts  were  delivered,  as  corrected,  on  or  before 
20th  of  March,  1843,  and  between  the  4th  of  March  and  that 
time ;  that  the  accounts  of  the  other  parties,  except  Pratt's, 
were  comparatively  brief,  but  that  Pratt,  being  the  general 
agent,  had  received  what  everybody  else  had  paid,  and  that 
Pratt  had  kept  accounts  of  what  had  been  received  and  paid 
by  him.  Tyler  exhibited  the  accounts  made  up  by  him,  by 
which  it  appeared  that  he  had  stated  a  several  account  with 
each  member  of  the  payments  made  by  him,  with  interest 
made  up  with  annual  rests;  he  had  then  stated  another 
account,  called  stock  account,  made  up  of  the  aggregate  of 
all  the  payments,  and  divided  this  aggregate  by  the  amount 
of  the  respective  interest  of  each  party  in  the  partnership; 
each  party  was  then  debited  with  his  portion  of  stock  account, 
thus  ascertained  and  credited  with  his  payments ;  and  he  tes- 
tified that,  by  this  mode  of  stating  the  account,  plaintiff's 
share  of  the  stock  account  would  be  $32,104.60  and  his  pay- 
ments $25,231.14.  The  witness  further  stated  that  he  under- 
stood he  was  to  ascertain  how  much  was  paid  in  or  received 
out  by  each  party  and  state  the  balance,  but  nothing  was  said 
how  those  who  had  paid  more  were  to  get  their  pay,  or  those 
who  had  not  paid  were  to  pay.  He  also  verified  a  paper,  as 
having  been  used  by  him,  containing  an  account  of  the  plain- 
tiff's payments,  exhibiting  the  same  items  as  the  paper  verified 
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by  Raymond,  to  which  was  subjoined  a  memorandum  of  wit- 
ness as  to  an  item  of  $1,000,  that "  Mr.  Pratt  says  it  was  em* 
braced  in  an  agreement  to  take  up  a  mortgage,  which  has  not 
yet  been  paid."  The  witness  further  stated  that  after  the 
failure  of  the  Phoenix  Bank,  October  3d,  1842,  at  Pratt's 
request,  and  in  the  absence  of  the  plaintiff,  he  opened  a  new 
account,  and  charged  back  to  the  plaintiff  $7,717.84,  u  as  not 
having  been  received  by  Pratt  as  he  declares,"  and  at  the 
same  time  credited  the  same  amount  to  Pratt,  but  that  the 
stock  account  was  not  altered  in  conformity. 

The  defendants  then  showed  by  S.  J.  Thomas,  auctioneer, 
that  he  was  employed  by  Pratt  to  sell  at  auction,  pursuant  to 
an  advertisement,  the  forty-two  shares  of  the  plaintiff  for  non- 
payment of  assessments,  amounting  to  $15,863.82,  and  that 
the  same  were  sold  to  Windsor  Fay  on  the  3d  of  June,  1843, 
for  $155  a  share,  and  the  deed  to  Fay  was  produced. 

The  defendants  then  offered  Nathan  Pratt  as  a  witness; 
among  other  things  to  sustain  the  correctness  of  the  altera- 
tions,  made  at  his  request  by  Tyler  in  the  accounts  as  afore- 
said, and  to  show  that  the  company  was  embarrassed  and  the 
shares  were  worth  no  more  than  the  auction  price,  and  gene- 
rally as  a  witness  in  the  case.  It  being  shown  that  the  wit- 
ness had  been  a  director  and  a  stockholder  from  the  outset, 
until  within  two  or  three  weeks  of  the  trial,  and  treasurer  from 
March  4th,  1843,  down  to  the  said  period,  and  that  neither 
the  corporation  or  directors  had  at  any  time  complied  with 
either  of  the  provisions  of  the  Rev.  Sts.  c.  38,  §§  16,  17,  19, 
22,  the  plaintiff  objected  to  the  competency  of  the  witness, 
that  in  the  event  of  a  verdict  in  the  plaintiff's  favor,  either  on 
the  ground  that  the  corporation  were  liable  to  account  with, 
and  pay  him  for  his  share  of  the  partnership  property,  or  upon 
the  ground  that  they  were  so  liable  to  the  plaintiff  for  the 
value  of  his  shares,  witness  would  be  liable  to  pay  and  satisfy 
the  plaintiff's  judgment ;  and  the  court  sustained  the  objec- 
tion, reserving  the  question,  and  the  witness  was  excluded. 

It  appeared  by  the  evidence  that  Tucker  &  Williams  had, 
prior  to  the  23d  of  March,  through  Pratt,  agreed  to  transfer 
their  interest  in  the  stock,  and  that  Stanley,  Reed  &  Co.  had 
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disposed  of  their  interest  in  the  stock  in  October,  1842,  to 
Pratt 

It  further  appeared  by  the  testimony  of  Williams,  that 
while  he  was  a  member  of  the  corporation,  no  dividends  were 
declared  The  testimony  of  Williams,  introduced  by  the 
plaintiff  in  the  close,  tended  to  confirm  the  testimony  of 
Tucker  as  to  the  principal  points  of  controversy. 

At  the  close  of  the  plaintiff's  case,  and  again  at  the  conclu- 
sion of  the  defendant's  evidence,  the  defendants  insisted  that 
there  was  not  evidence  sufficient  to  go  to  the  jury  to  maintain 
the  plaintiff's  case ;  that  no  evidence  had  been  offered,  that 
any  dividends  had  ever  been  declared  or  ought  to  have  been ; 
that  the  plaintiff  had  shown  no  damage  sustained,  for  the 
want  of  certificates,  if  he  were  ever  entitled  to  any,  which 
was  denied ;  and  that  the  plaintiff  had  not  shown  any  damage 
for  any  loss  of  any  shares  in  the  corporation,  if  he  were  en- 
titled to  any  shares  or  damage,  which  was  denied ;  and  at  any 
rate,  that  plaintiff  could  recover  no  damages  for  loss  of  his 
shares,  if  he  had  any  right  thereto,  which  was  denied,  as  in 
this  suit,  he  sets  forth  and  declares  himself  to  be  the  owner 
of  the  forty-two  shares ;  and  the  defendants  thereupon  insisted 
that  a  nonsuit  or  verdict  for  them  ought  to  be  entered.  But 
the  court  ruled  otherwise,  reserving  the  question. 

The  defendants  further  contended,  that  the  agreement  set 
up  by  the  plaintiff  was  not  supported  by  the  evidence,  but  that 
the  actual  agreement  was  such  as  the  testimony  of  Skinner  and 
the  defendants'  other  evidence  tended  to  show ;  that  the  altera- 
tion  of  the  plaintiff's  account  by  Pratt's  direction  was  correct, 
and  the  shares  legally  and  properly  sold ;  and  that  if  upon 
making  up  the  accounts  in  the  manner  contended  for  by 
the  defendants,  the  plaintiff's  balance  was  not  sufficient  to 
pay  for  his  forty-two  shares,  he  was  entitled  to  no  part  thereof 
until  he  paid  the  balance. 

The  plaintiff,  on  his  part,  contended  that  the  evidence,  and 
especially  that  of  Tucker,  established  an  agreement  of  the 
character  set  forth  in  his  opening,  and  that,  if  the  agreement 
was  that  the  account  should  be  stated  and  the  matter  ad- 
justed as  alleged  by  Skinner  and  as  contended  for  by  tht 


Digitized  by  VjOOQlC 


178  MIDDLESEX 


Wyman  v.  American  Powder  Company. 

defendants,  yet  to  the  extent  of  the  acknowledged  balance 
of  said  account,  before  it  was  altered  by  Pratt's  direction, 
he  was  entitled  to  receive  shares  in  said  corporation. 

No  claim  was  made  by  the  plaintiff  in  the  close  to  recover 
for  any  dividends  or  for  dividends  that  ought  to  have  been  de- 
clared, nor  that  he  had  shown  any  evidence  of  special  damage 
for  want  of  certificates. 

The  judge  instructed  the  jury  in  substance  as  follows :  That 
for  the  purposes  of  this  trial  they  would  consider  the  action  to 
be  right  in  form  and  well  brought;  that  the  claim  for  loss  of 
the  shares  was  not  barred  by  the  statute  of  limitations;  that 
the  lapse  of  time  or  statements  of  the  claim,  insisted  upon  by 
defendants,  would  be  allowed  its  proper  effect  in  weighing 
the  evidence. 

The  judge  then  recapitulated  the  evidence  as  to  the  his- 
tory of  the  partnership ;  the  interest  of  the  parties  therein ;  the 
obtaining  of  an  act  of  incorporation ;  the  organization  there- 
under; the  agreement  as  to  the  division  of  stock;  and  pro- 
ceeded to  state,  that  it  seemed  from  the  evidence  that  no  dis- 
pute had  arisen,  as  to  the  amount  contributed  by  each  party  to 
the  partnership  stock,  until  after  the  organization  under  the 
act,  when  the  accounts  were  put  into  Tyler's  hands,  and 
when  all  the  parties  saw,  or  might  have  seen,  the  accounts ; 
that  after  the  failure  of  the  Phoenix  Bank,  and  while  the 
papers  were  in  Tyler's  hands,  the  plaintiff  alleged  that  Pratt 
had  suggested  to  Tyler,  that  an  alteration  should  be  made  by 
taking  a  certain  sum  from  the  plaintiff's  account  and  crediting 
the  same  to  him,  Pratt;  that  as  to  the  correctness  of  these 
proceedings,  and  which  of  the  accounts  was  true,  the  original 
or  altered  one,  the  jury  must  determine  from  the  evidence ;  that 
there  seemed  to  be  no  dispute  that  Wyman  had  put  into  the 
partnership  about  $24,000 ;  that  as  to  the  question,  what  the 
agreement  was  as  to  the  mode  of  stating  the  accounts  of  the 
partners,  and  the  payments  for  their  respective  shares,  the 
question  was,  how  all  the  parties  understood  it;  that  if  the 
jury  believed  that  the  agreement  was  as  testified  by  Tucker, 
and  that  the  plaintiff's  account  had  been  wrongly  reduced 
by  Pratt's  direction,  or  otherwise,  then  the  plaintiff  would  be 
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entitled  to  recover  for  forty-two  shares ;  but  if  the  jury  found 
the  agreement  to  be  as  the  defendants  considered  it  to  be,  and 
as  stated  by  Skinner,  and  that  the  plaintiff's  account,  as  first 
stated,  was  incorrect,  then  the  plaintiff  would  be  entitled  to 
recover  the  number  of  shares,  which  the  balance  thus  found 
due  him  would  amount  to,  which  was  thirty-one;  but  that  the 
jury  might  find  for  the  plaintiff  upon  their  view  of  the  evidence 
any  number  of  shares,  forty-two,  thirty-one,  or  any  less  num- 
ber, if  they  found  for  the  plaintiff;  that  if  the  jury  found  for 
the  plaintiff  they  were  to  fix  the  damages  as  of  September 
28th,  1848,  and  add  interest  from  that  date.  As  to  the  legality 
of  the  formal  proceedings,  under  which  the  plaintiff's  shares 
were  sold,  the  court  ruled  for  the  purposes  of  the  trial,  that 
the  same  were  correct 

The  jury  found  for  the  plaintiff  for  $28,071.29.  After  the 
jury  had  rendered  their  verdict,  the  presiding  judge,  at  the 
request  of  the  defendants'  counsel,  and  with  the  assent  of  the 
plaintiff's  counsel,  inquired  of  the  jury  upon  what  ground 
they  had  found  their  verdict,  and  the  jury  stated  that  they 
had  found,  that  the  agreement  between  the  parties  was  as 
stated  by  the  witness  Tucker. 

If  the  rulings  or  the  refusals  of  the  court  to  rule  and  instruct 
the  jury,  as  requested  by  defendants,  should  be  deemed  by  the 
whole  court  ground  to  set  aside  the  verdict,  a  new  trial  was 
to  be  ordered ;  otherwise  judgment  was  to  be  entered  on  the 
verdict. 

B.  Rand  and  R.  Choate,  for  the  defendants.  The  cause  of 
action,  as  set  forth  in  the  special  counts,  and  as  stated  by  the 
plaintiff  at  the  trial,  is  the  non-delivery  of  the  certificates  of 
stock;  and  under  this  declaration  the  plaintiff  could  only 
recover  nominal  damages.  Chester  Glass  Co.  v.  Dewey,  16 
Mass.  101.  No  recovery  could  be  had  under  the  money 
counts  for  want  of  the  specification  required  by  rule  48  of  this 
court,  24  Pick.  399.  The  plaintiff's  evidence  did  not  support 
his  claim,  and  therefore  he  ought  to  have  been  nonsuited. 
Angell  &  Ames  on  Corp.,  (3d  ed.)  303,  304 ;  Thayer  v.  Bos- 
ton, 19  Pick.  516. 

Assumpsit  is  not  the  proper  form  of  action.     Strong,  Pett* 
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turner,  20  Pick.  484 ;  Tapping  on  Mandamus,  c.  2.  And  in 
assumpsit  only  the  actual  proceeds  of  the  sale  can  be  recovered. 
Jones  v.  floor,  5  Pick.  285  and  note;  Lindon  v.  Hooper, 
Cowp.  416;  King  v.  Leith,  2  T.  R.  144.  If  the  plaintiff 
could  maintain  his  action  at  all,  it  must  be  upon  a  cause 
arising  in  June,  1843,  and  in  reference  to  that  the  damages 
ought  to  have  been  assessed.  Hyde  v.  Noble,  13  N.  EL  499 ; 
Reynolds  v.  Shuler,  5  Conn.  325,  326;  Schuylkill  Navigation 
Co.  v.  Farr,  4  W.  &  S.  362. 

The  evidence  of  Raymond  was  improperly  admitted,  there 
being  no  sufficient  proof  of  Pratt's  authority  to  state  the 
account. 

The  testimony  of  Williams,  that  it  was  understood  "  that 
the  company  had  made  money,"  was  irrelevant,  insufficient, 
and  incompetent  to  affect  the  defendants,  and  calculated  to 
mislead  the  jury. 

Pratt  was  a  competent  witness.  The  provisions  of  the 
Rev.  Sts.  c.  38,  §§  16, 17, 19,  22,  reasonably  construed,  do  not 
apply  to  this  case.  The  plaintiff's  claim  is  not  a  "  debt  of 
the  company,"  within  the  meaning  of  the  statute. 

S.  Bartlett  and  A.  EL  Nelson,  for  the  plaintiff 

Dewey,  J.  1.  As  to  the  objection  to  the  form  of  the  action. 
This  is  not  a  case  of  conceded  ownership  of  shares  by  a  party 
seeking  a  certificate  as  the  evidence  of  his  title,  but  it  is  a 
case  of  a  controverted  title,  the  defendants  wholly  denying  all 
interest  in  the  plaintiff  as  to  the  shares  in  their  stock,  which 
are  the  subject  of  controversy.  The  allegations  being  that 
the  defendants  refused  upon  demand  to  give  the  plaintiff  the 
usual  certificates  of  ownership,  denying  as  to  him  all  right  to 
the  shares,  or  privilege  as  owner  thereof;  if  the  claim  of  the 
plaintiff  is  well  founded,  he  may  recover  damages  to  the 
whole  extent  of  his  interest  in  the  shares.  This  general  prin- 
ciple was  fully  declared  by  this  court  in  the  case  of  Hussey  v. 
Manufacturers9  and  Mechanics9  Bank  of  Nantucket,  10  Pick. 
421.  It  is  true  that  the  form  of  that  action  was  tort,  and 
not  assumpsit  But  other  cases  have  most  distinctly  recog- 
nized the  right  to  declare  in  assumpsit  in  cases  like  the  pre- 
sent   The  point  was  directly  raised,  and  so  held,  in  Gray  v. 
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Portland  Bank,  3  Mass.  364,  and  in  Sargent  v.  Franklin  Insur- 
ance Company,  8  Pick.  90.  The  case  of  Bank  of  Columbia 
v.  Patterson,  7  Granch,  299,  306,  is  also  to  the  point.  And 
in  Burnett  v.  Lynch)  5  B.  &  C.  589,  609,  the  principle  will  be 
found  stated  and  illustrated  by  Littledale,  J.  The  case  at  bar 
shows  sufficient  privity  between  these  parties  to  raise  an  as- 
sumpsit, if  the  plaintiff  establishes  a  valid  title  to  the  shares. 
The  form  of  the  action  is  therefore  no  objection  to  a  recovery 
by  the  plaintiff. 

2.  It  was  competent  for  the  plaintiff  to  show  payment  ol 
his  proportion  of  the  stock  of  the  corporation.  The  proposed 
arrangement  between  the  partners,  being  in  fact  the  identical 
persons  who  were  incorporated,  as  to  what  was  to  be  the  sys- 
tem to  be  adopted  after  obtaining  an  act  of  incorporation, 
was  of  itself  of  no  moment,  and  not  binding,  unless  acted 
upon  by  the  corporation,  the  only  material  point  here  being  as 
to  the  actual  transfer  by  the  plaintiff,  and  acceptance  by  the 
defendants,  of  the  interest  and  rights  of  the  plaintiff  in  the 
partnership  property,  in  payment  of  his  shares  in  the  corpora- 
tion ;  and  the  previous  proposal  to  this  effect  is  only  compe- 
tent as  explanatory,  and  tending  to  show  the  whole  history 
of  the  proceedings  of  the  company,  and  thereby  establish  the 
fact  of  receipt  of  payment  by  the  corporation.  It  seems  to 
us,  however,  that  the  defence  itself  assumes  and  sustains  the 
arrangement  thus  set  up  by  the  plaintiff,  that  the  interest  of 
each  partner  in  the  joint-stock  company,  and  all  payments 
made  by  any  one  in  reference  thereto,  were  to  be  allowed  him 
by  the  corporation,  who  were  to  take  the  partnership  property ; 
and  the  same  is  abundantly  established  by  competent  evi- 
dence ;  and  the  only  question  controverted  in  this  part  of  the 
case  seems  to  be  the  amount,  which  the  plaintiff  was  entitled 
to  be  credited  in  the  account  towards  payment  for  his  stock  in 
the  corporation.  On  the  one  side  it  was  insisted  that  this 
sum  was  fully  adequate  to  discharge  him  from  any  farther 
advance  for  his  shares,  and  on  the  other  side  that  it  was  alto- 
gether insufficient.  This  point  was  submitted  to  the  jury 
upon  conflicting  evidence,  who  found  this  fact  in  favor  of  the 
plaintiff 

VOL.  VIII.  16 


Digitized  by  VjOOQlC 


183  MIDDLESEX. 


Wyman  v.  American  Powder  Company. 


3.  As  to  the  evidence  of  Williams,  that  at  the  time  of  the 
alleged  transfer  of  the  shares  it  was  understood  by  all  that 
the  company  had  made  money,  it  might  have  some  slight 
bearing  upon  the  question,  whether  the  corporation  would  pro- 
bably have  accepted  the  transfer  of  the  individual  partners9 
interest  in  the  concern  toward  payment  for  the  shaies.  It  is 
the  opinion  of  the  court,  that  under  the  circumstances  of  the 
case,  and,  after  the  evidence  which  had  already  been  intro- 
duced, the  admission  of  this  evidence  furnishes  no  sufficient 
ground  for  setting  aside  the  verdict. 

4.  The  paper,  containing  the  account  of  the  plaintiff's  pay- 
ments into  the  partnership  stock,  and  as  to  which  Raymond 
testified,  was  competent  evidence  to  go  to  the  jury,  being  an 
account  drawn  up  by  the  agent  of  the  corporation.  The  pre- 
cise nature  of  Pratt's  agency  it  may  be  difficult  to  define,  but 
from  the  testimony  of  Tyler  it  appears  that  Pratt  was  the 
general  agent  for  receiving  all  moneys  advanced  towards  part- 
nership stock.  This  account  was  drawn  up  under  his  direc- 
tion, and  in  the  ordinary  course  of  business,  and  was  evidence 
proper  to  be  submitted  to  the  jury. 

5.  The  testimony  of  Pratt  was  properly  excluded.  For  the 
failure  to  comply  with  the  provisions  of  Rev.  Sts.  c.  38,  §§  16, 
17, 19,  22,  subjected  the  members  of  this  corporation  to  lia- 
bility individually  for  all  its  debts ;  and  we  are  of  opinion  that 
the  claim  of  the  plaintiff,  now  in  suit,  was  a  debt  of  the  cor- 
poration, within  the  meaning  of  those  sections.  Carver  v. 
Braintree  Manuf.  Co.  2  Story  R.  432.  Pratt  was  a  member 
at  the  time  the  liability  arose,  and  up  to  the  time  the  action 
was  commenced. 

6.  The  rule  of  damages,  as  stated  by  the  presiding  judge, 
was  correct,  the  action  being  assumpsit,  and  the  recovery  be* 
ing  for  refusal  to  comply  with  plaintiff's  demand  in  1848. 

Judgment  on  the  verdict* 
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Joseph  Bub  ridge  &  another  vs.  Jesse  Fogo  &  another. 

Proof  of  the  execution,  delivery,  acknowledgment  and  recording  of  a  mortgage 
from  a  third  person  to  the  demandant,  is  sufficient,  primSt  facie,  to  sustain  a  writ 
of  entry  to  recover  the  land  mortgaged. 

Where  the  tenant  in  a  writ  of  entry  pleads  ntU  duseutit,  the  demandant  is  not  bound 
to  prove  the  tenant's  possession. 

This  was  a  writ  of  entry  on  a  mortgage,  and  was  com- 
menced on  the  5th  of  November,  1847.  The  tenants  pleaded 
the  general  issue. 

At  the  trial  in  the  court  of  common  pleas,  before  Byington,  J., 
the  demandants,  to  prove  their  case,  produced  and  proved  a 
mortgage  to  them  from  Daniel  Leland,  Jr.,  and  James  Luke, 
Jr.,  of  the  land  described  in  their  writ,  and  the  notes  secured 
by  the  mortgage,  made  by  Leland  and  Luke  to  the  demand- 
ants. The  mortgage  and  notes  bore  date  the  31st  of  August, 
1846;  and  the  mortgage  was  duly  executed,  delivered,  ac- 
knowledged, and  recorded.  The  demandants  then  rested  their 
case. 

The  tenants  introduced  no  evidence;  and  requested  the 
judge  to  instruct  the  jury,  that  the  demandants  had  not  made 
out  a  primd  facie  case,  and  that  merely  showing  a  mortgage 
by  Leland  and  Luke  to  them  of  the  demanded  premises,  with- 
out showing  some  possession  or  seizin  or  title  in  the  mort- 
gagors, or  some  connexion  between  the  mortgagors  and  the 
tenants,  would  not  be  sufficient  evidence  to  warrant  a  verdict 
for  the  demandants.  But  the  judge  refused  so  to  instruct  the 
jury,  and  instructed  them,  that  if  they  were  satisfied  by  the 
evidence,  that  the  mortgage  was  duly  executed,  delivered  and 
recorded,  and  that  the  notes  were  executed  by  Leland  and 
Luke  to  the  demandants,  and  that  there  was  something  due 
to  the  demandants  on  the  mortgage,  they  would  be  entitled 
to  recover. 

The  judge  farther  instructed  the  jury,  that  the  tenants  having 
pleaded  the  general  issue,  the  demandants  were  not  required 
to  show  that  the  tenants  were  in  possession  of  the  demanded 
premises. 
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The  jury  returned  a  verdict  for  the  demandants,  and  the 
tenants  alleged  exceptions. 

This  case  was  argued  at  the  last  October  term,  by  J.  O. 
Abbott,  for  the  tenants,  and  B.  F.  Jacobs,  for  the  demandants. 

Shaw,  C.  J.  This  case  we  think  must  be  governed  by  that 
of  Ward  v.  Fuller,  15  Pick.  185.  The  execution,  delivery  and 
acknowledgment  of  a  deed,  are  by  statute  made  to  have  the 
force  and  effect  of  livery  of  seizin,  and  therefore  do  constitute 
some  evidence  of  seizin  in  the  grantee,  and  therefore  in  the 
absence  of  all  proof,  on  the  part  of  the  tenant,  may  avail. 
The  plea  of  mU  disseizin  so  far  admits  the  tenant's  claim  to 
have  the  freehold,  that  it  is  not  incumbent  on  the  demandant, 
to  prove  the  tenant's  possession.  Htgbee  v.  Rice,  5  Mass.  352 ; 
Washington  Bank  v.  Brown,  2  Met.  29a 

Exceptions  overruled. 


The  Inhabitants  of  the   First  Parish  in  Sudbury  vs. 
Samuel  A.  Jones  &  others. 

A  grant  of  land  was  made  in  1740  "to  the  inhabitants  of  the  west  precinct  in 
S."  The  town  of  8.  then  consisted  of  two  parishes ;  bnt  the  east  parish  was 
in  1780  incorporated  as  a  separate  town.  The  town  maintained  a  school-house, 
on  the  land  granted,  from  1735  to  1798,  and  then  removed  it.  In  1823  the  town 
voted  to  permit  the  school-district  to  move  the  school-house  back  to  its  original 
site,  which  was  accordingly  done ;  and  the  school-house  remained  there  for  eight 
or  ten  years,  when  it  was  again  removed  by  authority  of  the  town.  The  west 
parish  was  first  organized  as  a  corporation  distinct  from  the  town  in  1836.  In 
1847  the  town  built  a  new  school-house  on  the  site  originally  occupied  by  the  old 
one.  The  land  in  question  was  part  of  the  common,  which  had  been  used  as  a 
training  field  for  more  than  one  hundred  years,  and  on  which  the  meeting-house 
of  the  west  parish  always  stood.  It  was  held,  that  the  original  grant  of  the  land 
to  "  the  precinct "  impressed  upon  it  a  parochial  character ;  that  it  retained  that 
character,  whilst  the  corporation  exercised  the  functions  of  both  town  and  parish ; 
and  that,  upon  the  separation,  it  remained  the  property  of  the  parish.  It  was 
held,  also,  that  the  erection  of  the  new  school-house  having  been  unauthorized  by 
the  parish,  the  town  were  not  entitled  to  remove  it. 

This  was  an  action  of  trespass  quare  clausum  fregU  against 
a  committee  of  the  town  of  Sudbury,  for  building  a  schodh 
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house  under  a  vote  of  the  town,  upon  the  premises  described 
in  the  writ,  being  a  parcel  of  land  in  the  village  of  Sudbury, 
containing  about  three  fourths  of  an  acre,  separated  only  by  a 
road,  and  not  by  any  fence,  from  the  lot  on  which  the  plain- 
tiff's meeting-house  has  always  stood ;  the  latter,  together  with 
the  locus  in  quo,  having  been  always  kept  open  and  unfenced 
as  a  common. 

One  portion  of  the  focus  in  quo,  up  to  about  fifty  years  ago, 
had  been  used  for  the  erection  of  some  four  or  five  horse- 
sheds,  which  had  remained  there  a  long  time  previous,  and 
been  used  by  the  persons  attending  meeting  at  the  meeting- 
house. Up  to  March  1st,  1836,  the  town  of  Sudbury  and  the 
first  parish  were  the  same,  the  business  relating  to  all  paro- 
chial matters  being  transacted  by  the  town ;  at  that  time  the 
separation  took  place,  and  the  plaintiffs  adopted  a  separate 
organization,  which  has  been  kept  up  ever  since. 

The  common  unfenced  land  aforesaid,  including  the  locus 
in  quo,  has  been  levelled  off  three  times,  by  taking  gravel  from 
the  locus  in  quo,  carting  it  upon  the  other  part  of  the  com- 
mon, and  smoothing  off  the  different  parts  of  it;  the  first  time, 
about  fifty  years  ago,  whe*  the  meeting-house  was  built ;  the 
second  time,  about  twenty-four  years  ago,  when  the  same 
was  repaired;  and  the  last  time  about  seven  years  ago,  when 
the  same  was  altered.  And  in  1836  the  town  dug  off  about 
one  foot  in  depth  of  the  ground  from  a  rise  in  one  part  of  the 
locus,  and  used  it  for  mending  the  public  roads  of  the  town. 
An  old  school-house  stood  on  the  locus  in  quo,  from  before 
1735  until  about  1798,  when  it  was  removed  to  a  site  back 
of  the  town-house,  and  during  all  this  time  was  used  to  keep 
the  town  schools  in.  And  while  the  school-house  so  stood 
upon  the  locus,  the  town  of  Sudbury,  pursuant  to  a  vote  of 
the  town  to  that  effect,  built  a  tower  attached  to  the  school- 
house,  making  the  entrance  of  the  latter  through  the  tower; 
and  in  the  tower  hung  a  bell,  which  was  used  for  municipal 
and  parochial  purposes,  until  the  school-house  was  removed. 
After  the  school-house  had  remained  on  its  second  site  back 
of  the  town-house,  about  twenty-five  years,  the  town  voted  to 
permit  the  school  district  to  remove  it  back  to  the  locus  in  quo% 
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at  their  own  expense,  which  was  done ;  and  it  remained  there 
eight  or  ten  years,  when  the  town  again  voted  to  permit 
some  of  the  inhabitants  of  the  district  to  remove  it  at  their 
own  expense,  to  another  part  of  the  common,  where  the  town- 
house  now  stands.  It  was  so  removed,  and  remained  there 
till  1846,  when  the  present  town-house  was  built,  and  the 
school-house  removed  to  a  piece  of  land  hired  by  the  town  for 
that  purpose,  where  it  remained  till  1847,  when  a  new  school- 
house  was  built  by  the  town  substantially  on  the  site  occu- 
pied by  the  first  one,  which  was  erected  previous  to  1735. 

In  1723,  the  proprietors  of  common  lands  in  Sudbury 
granted  the  land  on  which  the  meeting-house  stands,  and  the 
common  about  it,  not  including  the  locus  in  quo,  "  to  the  west 
precinct  in  Sudbury,"  "  for  the  conveniency  of  said  west  pre- 
cinct's meeting-house,  and  for  a  burying  place."  The  east 
and  west  precincts  in  Sudbury  corresponded  with  the  present 
towns  of  Wayland  and  Sudbury.  The  east  precinct  was  in 
1780  erected  into  the  town  of  East  Sudbury,  (afterwards 
changed  in  name  to  Wayland,)  leaving  the  west  precinct  the 
present  town  of  Sudbury.  The  terms,  east  and  west  precinct, 
were  used  previous  to  such  separation,  to  distinguish  the  differ- 
ent portions  of  the  original  town,  as  different  parishes  of  the 
same  town,  and  also  for  all  other  purposes,  as  well  municipal 
as  parochial 

Grants  were  made  by  the  proprietors  of  common  lands  in 
Sudbury  for  the  support  of  the  ministry  in  the  west  parish, 
out  of  which  a  fund  has  arisen,  which  has  since  come  into 
the  possession  of  the  plaintiffs. 

The  locus  in  quo  was  included  in  a  grant  from  the  proprie- 
tors of  common  land  to  Richard  Biddlecom  in  1722.  And 
said  proprietors  in  1740  exchanged  with  John  Haynes  "  some 
part  of  the  land  laid  out  for  a  training  field,"  &c ;  in  consider- 
ation of  which  Haynes  conveyed  "  unto  the  inhabitants  of  the 
westerly  precinct  in  said  Sudbury  forever,  all  his  right,  title  and 
interest  in  and  unto  about  half  an  acre  of  land  laid  out  to  the 
right  of  Richard  Biddlecom,  within  the  common  and  undi- 
vided land  in  said  Sudbury,  and  on  the  westerly  side  of  Sud- 
bury River,  and  is  the  land  whereon  the  school-house  now 
stands" 


Digitized  by  VjOOQlC 


OCTOBER  TERM  1851.  187 

First  Parish  in  Sudbury  v.  Jones  &  others. 

For  more  than  one  hundred  years  the  whole  common,  both 
the  locus  in  quo,  and  that  part  on  which  the  meeting-house 
stood,  has  been  used  as  a  training  field  by  the  militia  of  Sud- 
bury, without  any  objection  from  any  source* 

The  case  was  submitted  to  the  court  upon  the  foregoing 
statement  of  facts,  with  power  to  draw  such  inferences  as  a 
jury  would  be  warranted  in  making,  and  to  render  such  judg- 
ment as  the  law  and  facts  might  require. 

This  case  was  argued  at  Boston  in  February  last. 

A  EL  Nelson,  (with  whom  was  B.  R.  Curtis,)  for  the  plain- 
tiff, cited  Dillingham  v.  Snow,  3  Mass.  276,  and  5  Mass.  547 ; 
Milford  v.  Godfrey,  1  Pick.  91 ;  First  Parish  in  Medford  v. 
Medford,  21  Pick.  199 ;  First  Parish  in  Sutton  v.  Cole,  3  Pick. 
232 ;  Sudbury  v.  Steams,  21  Pick.  148 ;  First  Parish  in  Shrews- 
bury v.  Smith,  14  Pick.  297. 

J.  O.  Abbott,  (with  whom  was  22.  Choate,)  for  the  defend- 
ants, cited  First  Parish  in  Medford  v.  Pratt,  4  Pick.  222 ;  First 
Parish  in  Shrewsbury  v.  Smith,  14  Pick.  297 ;  Mlton  v.  First 
Parish  in  Milton,  10  Pick.  454 ;  First  Parish  in  Medford  v. 
Medford,  21  Pick.  199;  Humphrey  v.  Whitney,  3  Pick.  167; 
Emerson  v.  Wiley,  10  Pick.  317. 

Shaw,  C.  J.  The  estate  in  controversy  belonged  to  the 
town  of  Sudbury,  when  it  was  a  corporation,  having  the  func- 
tions both  of  a  town  and  parish,  prior  to  1780 ;  and  after  divid- 
ing and  forming  two  distinct  corporations,  one  municipal  and 
the  other  parochial,  the  question  is,  to  which  it  belongs.  The 
general  rule  in  this  commonwealth,  to  which  it  is  believed  the 
case  of  such  double  corporation  of  town  and  parish  is  pecu- 
liar, is,  that  if  land  is  specially  granted  to  a  town,  thus  acting 
in  a  double  capacity,  either  for  municipal  or  parochial  use ; 
or  if  such  a  town  specially,  by  vote  or  significant  act,  de- 
dicates and  appropriates  a  portion  of  its  own  territory  to 
either  the  one  or  the  other  use ;  and  it  so  remains,  until  the 
separation ;  it  will  vest  in  the  town  or  the  parish,  respectively! 
according  as  it  shall  have  been  originally  so  given,  or  subse- 
quently appropriated  to  parochial  or  municipal  uses.  The 
difficulty  usually  is  in  applying  this  rule  to  particular  case% 
where,  as  in  the  present  case,  grants  and  acts  are  equivocal 
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It  appears  that  the  original  grant  of  this  land,  lying  open 
and  in  common  with  a  lot  on  which  the  meeting-house  stands, 
and  separated  from  such  meeting-house  lot  by  a  travelled 
road  only,  and  not  by  any  fence,  was  granted  by  one  Haynes, 
more  than  a  century  ago,  to  the  west  precinct  of  Sudbury. 
The  term,  "  precinct,"  in  law  and  in  common  acceptance,  is 
used  synonymously  with  "  parish."  Inhabitants  of  Milford  v 
Godfrey,  1  Pick.  96.  The  grant  being  to  a  parish,  was  primd 
facie  evidence  that  it  was  granted  for  a  parochial  use.  This 
would  seem  to  be  decisive,  but  for  one  consideration,  which 
is,  that  the  territory,  then  (1740)  constituting  the  town  of 
Sudbury,  embraced  a  much  larger  surface,  including  another 
parish,  since  (1780)  incorporated  into  a  separate  town,  called 
East  Sudbury,  the  name  of  which  was  subsequently  changed 
by  law  to  that  of  Wayland.  The  precinct  of  West  Sudbury, 
therefore,  at  that  time  very  nearly  conformed  in  territory  to 
that  which,  after  the  incorporation  of  East  Sudbury,  consti- 
tuted the  entire  town  of  Sudbury.  Still,  however,  it  was  not 
then  a  town.  As  a  precinct,  it  had  the  functions  of  a  parish 
only,  although,  after  the  incorporation  of  East  Sudbury,  the 
people  of  the  same  territory  became  a  municipal  corporation, 
and  exercised  the  powers  both  of  town  and  parish.  The  pre- 
sumption, therefore,  still  remains,  that  the  grant  was  made  to 
the  precinct  for  parish  use. 

Whether  the  corporation,  after  it  acquired  the  functions 
both  of  town  and  parish,  could  have  changed  the  appropria- 
tion of  land  granted  to  the  parish,  we  have  no  occasion  to 
decide,  because  we  perceive  no  evidence  of  any  intent  to 
make  such  change.  Certainly  no  vote  to  that  effect  appears ; 
and  we  find  no  evidence  of  any  decisive  act  The  use  of  it 
for  a  school-house  to  stand  upon,  from  1735  to  1780,  was 
whilst  West  Sudbury  was  a  precinct  or  parish  only,  and  be- 
fore it  became  a  town  by  the  incorporation  of  the  new  town 
of  East  Sudbury.  The  continuance  of  the  school-house  on 
the  same  till  1798  seems  to  have  been  simply  permissive,  and 
without  any  act  or  vote ;  and  it  was  then  removed  and  placed 
on  land  of  the  town.  The  subsequent  vote  of  the  town, 
authorizing  the  replacing  of  the  school-house  on  the  land  in 
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question,  was  not  a  permanent  appropriation  to  municipal 
use ;  and  it  seems  not  to  have  been  so  considered  by  the  town, 
because,  in  eight  or  ten  years  after,  and  before  the  division  of 
the  corporation  into  town  and  parish,  the  town  again  passed 
a  vote,  authorizing  the  removal  of  the  school-house  to  other 
acknowledged  town  land.  There  was  no  school-house  or  other 
town  building  upon  it,  when  the  present  parish  was  organized, 
by  the  separation  of  the  two  characters  of  town  and  parish. 

The  court  are  of  opinion,  that  the  original  grant  of  this  land, 
by  Haynes  to  the  "  precinct,"  impressed  upon  it  a  parochial 
character ;  that  it  retained  that  character,  whilst  the  corpora- 
tion exercised  the  functions  of  both  town  and  parish ;  and  that 
upon  the  separation  it  remained  the  property  of  the  parish. 

Judgment  for  the  plaintiffs. 
The  case  was  then  referred  to  an  assessor,  who  made  his 
report  at  the  October  term,  1852,  submitting  to  the  court  the 
question,  whether  the  defendants  had  the  right  to  remove  the 
school-house  from  the  premises ;  and  if  they  had,  assessing 
damages  at  thirty-five  dollars;  if  they  had  not,  then  at  one 
dollar. 

A.  H.  Nelson,  for  the  plaintiffs. 
J.  G.  Abbott,  for  the  defendants. 

Bigelow,  J.  The  decision  of  the  question  presented  by  tha 
report  of  the  auditor  in  this  case  depends  upon  elementary 
principles.  The  term  "  land  "  legally  includes  all  houses  and 
buildings  standing  thereon.  Whatever  is  affixed  to  the  realty 
is  thereby  made  parcel  thereof,  and  belongs  to  the  owner  of 
the  soil.  Quicquid  plantatur  sofa,  solo  cediL  Things  personal 
in  their  nature,  but  prepared  and  intended  to  be  used  with  real 
estate,  having  been  fixed  to  the  realty  and  used  with  it,  be- 
came part  of  the  land  by  accession,  pass  with  it,  and  belong 
to  the  owner  of  the  land.  1  Cruise  Dig.  (Qreenl.  ed.)  41 ; 
Gibbons  on  Fixt.  2.  It  follows,  that  where  there  is  no  agree- 
ment to  change  the  legal  rights  of  the  parties,  materials,  when 
used  for  building  a  house,  become  part  of  the  freehold,  and 
cannot  be  reclaimed  by  their  original  owner  after  annexation 
to  the  realty,  as  against  the  owner  of  the  land  to  which  they 
have  been  affixed.     Buildings  erected  on  land  of  another 
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voluntarily  and  without  any  contract  with  the  owner  become 
part  of  the  real  estate,  and  belong  to  the  owner  of  the  soil 
Washburn  v.  Sproat,  16  Mass.  449;  Lei  and  v.  Gassett,  17 
Verm.  403 ;  Peirce  v.  Goddard,  22  Pick.  559. 

An  exception  is  admitted  to  this  general  rule,  where  there  is 
an  agreement,  express  or  implied,  between  the  owner  of  the 
real  estate  and  the  proprietor  of  materials  and  buildings,  that, 
when  annexed  to  the  realty,  they  shall  not  become  parts  of  it, 
but  shall  still  remain  the  property  of  the  person  annexing  them. 
In  such  case,  the  law  gives  effect  to  the  agreement  of  the  par- 
ties, and  personal  property,  though  affixed  to  the  realty,  retains 
its  original  characteristics,  and  belongs  to  its  original  owner. 
Within  this  exception  are  included  not  only  cases  where  there 
is  an  express  agreement  between  the  parties,  that  persona] 
property  shall  not  become  real  estate  by  annexation  to  the  soil, 
but  also  that  large  class  of  cases  which  arise  between  landlord 
and  tenant,  in  which  by  agreement,  either  express,  or  implied 
from  usage  or  otherwise,  the  tenant  is  allowed  to  retain  as  his 
own  property,  if  seasonably  removed,  fixtures  erected  by  him 
for  purposes  of  trade,  ornament  or  ordinary  use,  upon  lease- 
hold premises  during  his  tenancy.  Hare  v.  Horton,  5  B.  &  Ad. 
715;  Russell  v.  Richards,  1  Fairf.  429,  and  2  Fairf.  371; 
Heermance  v.  Vernoy,  6  Johns.  5. 

There  is  nothing  in  the  case  at  bar  to  take  it  out  of  the  ope- 
ration of  the  general  rule.  The  building  erected  by  the  defend- 
ants was  not  only  not  built  with  the  assent,  express  or  implied, 
of  the  plaintiffs,  but  was  placed  on  the  premises  against  their 
will  and  in  violation  of  their  legal  rights.  Although  this  was 
done  by  the  defendants  in  the  exercise  of  what  they  supposed 
and  believed  to  be  a  right  of  property  in  themselves  in  the  soil, 
yet  they  acted  at  their  peril,  and  having  failed  to  establish 
their  title  to  the  premises  on  which  the  school-house  was 
erected,  they  must  now  bear  the  legal  consequences  of  their 
act  It  was  not  necessary  for  them  to  have  erected  a  building 
on  the  land,  in  order  to  try  their  title  to  the  real  estate.  They 
might  have  made  use  of  other  means,  quite  as  effectual  for 
that  purpose,  and  unattended  with  serious  consequences  to 
themselves.     The  defendants  cannot  now  be  permitted  to  en- 


Digitized  by  VjOOQIC 


OCTOBER  TERM  1851.  101 

School  District  in  Natick  v.  Morse  &  others. 

ter  again  upon  the  plaintiffs'  land  against  their  consent,  for 
the  purpose  of  removing  materials  which  by  their  original  act 
of  trespass  they  have  annexed  to  the  freehold.  To  permit 
this,  would  be  to  allow  a  trespasser  to  justify  a  second  act  of 
trespass  by  pleading  the  commission  of  a  previous  one. 

It  was  urged  in  behalf  of  the  defendants,  that  if  they  did 
not  remove  the  building  from  the  land  of  the  plaintiffs,  i1a 
continuance  there  might  be  regarded  as  a  continuation  of  Ihc 
original  trespass,  and  they  might  thus  be  subjected  to  another 
action  for  damages.  The  obvious  and  conclusive  answer  to 
this  suggestion  is,  that  the  plaintiffs,  by  refusing  to  allow  the 
defendants  to  remove  the  building,  have  waived  all  further 
claim  for  damages  by  reason  of  its  continuance  on  their  pre- 
mises. Its  continuance  there  has  now  ceased  to  be  the  act 
of  the  defendants. 

Judgment  for  the  plaintiffs  for  one  dollar  damages. 


The  Inhabitants  of  School  District  Number  Six  in 
Natick  vs.  Edwin  C.  Morse  &  others. 

The  prudential  school  committee  of  a  school  district,  duly  chosen  in  March,  and 
authorized  to  contract  with  teachers,  cannot  interfere  with  a  teacher  engaged  bj 
the  general  school  committee  of  the  preceding  year,  under  St.  1846,  e.  223,  f  1, 
for  the  entire  winter  term ;  and  if  they  close,  against  a  teacher  so  engaged,  the 
school-house  in  which  he  is  accustomed  to  keep  his  school,  such  general  school 
committee  may  forcibly  break  open  the  school-house,  and  reinstate  the  teacher. 

This  was  an  action  of  trespass  for  breaking  and  entering 
the  school-house  of  the  plaintiffs  on  the  16th  and  17th  of 
March,  1848 ;  and  was  submitted  to  the  court  on  the  follow* 
ing  statement  of  facts :— 

In  the  year  1832,  the  town  of  Natick  was  divided  into  six 
territorial  school  districts,  of  which  the  plaintiffs  were  one. 
On  April  27th,  1833,  school  district  No.  6,  was  organized  as  a 
corporation  by  the  choice  of  a  clerk  and  other  district  officen, 
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at  a  meeting  held  for  the  purpose.  At  the  annual  town  meet- 
ing of  the  inhabitants  of  Natick,  held  on  March  1st,  1847,  the 
Rev.  Samuel  Hunt,  the  Rev.  T.  B.  Gannett,  and  the  defendant 
Morse,  were  chosen  school  committee  of  the  town  for  the  then 
ensuing  year,  and  accepted  the  office.  Their  successors  were 
chosen  on  April  3d,  1848.  At  a  meeting  of  school  district 
No.  6,  held  March  25th,  1847,  Charles  Perry  was  chosen  pru- 
dential committee  of  the  district  for  that  year.  In  the  autumn 
of  1847,  one  Gardner  was  duly  employed  to  keep  the  winter 
term  of  the  district  school  He  commenced,  and  after  keeping 
the  school  a  short  time,  some  of  the  members  of  the  district 
became  dissatisfied,  and  thereupon  at  a  special  meeting  of  the 
district  held  on  the  23d  of  December,  1847,  two  more  mem- 
bers of  the  prudential  committee  were  chosen,  N.  B.  Tash  and 
Amory  Morse,  who,  on  the  day  after  their  election,  without 
the  concurrence  of  the  school  committee  and  against  the  con- 
sent of  Perry,  the  other  member  of  the  prudential  committee, 
locked  up  the  school-house,  refused  to  allow  Gardner  to  go  on 
with  his  school,  and  it  was  broken  up.  In  January,  1848, 
several  inhabitants  of  the  district  made  application  to  the 
school  committee  to  establish  a  school  in  the  district  for  the 
benefit  of  the  inhabitants ;  the  money  appropriated  for  that 
purpose  by  the  town  not  having  been  expended.  The  school 
committee  after  due  inquiry,  believing  they  had  the  power  and 
that  it  was  their  duty,  concluded  to  establish  a  school  in  the 
district,  and  employed  a  Miss  Stratton  to  keep  the  school  as 
long  as  there  was  money  to  pay  her  at  the  rate  of  three  dollars 
and  fifty  cents  a  week.  On  the  application  of  Hunt  in  behalf 
of  the  school  committee,  Tash  and  Morse,  on  Saturday,  the 
22d  of  January,  1848,  delivered  the  key  of  the  school-house  to 
Perry,  who  was  authorized  to  receive  it  on  behalf  of  the  school 
committee  and  to  deliver  it  to  Miss  Stratton ;  and  Miss  Strat- 
ton on  the  Monday  following,  January  24th,  1848,  began  her 
school  and  continued  to  keep  until  the  16th  of  March,  when 
it  was  broken  up  as  hereafter  stated.  At  the  annual  town 
meeting  held  on  March  6th,  1848,  it  was  voted  that  each 
school  district  be  authorized  to  choose  its  own  prudential  com- 
mittee and  contract  with  teachers.     At  a  meeting  of  school 
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district  No.  6,  held  at  the  school-house  on  March  14th,  William 
Spencer,  N.  B.  Tash  and  Amory  Morse  were  chosen  pruden- 
tial committee  of  the  district  The  key  of  the  school-house 
was  obtained  of  Miss  Stratton  to  open  the  house  for  the 
meeting.  The  committee  so  chosen,  on  the  same  evening 
after  their  election,  without  the  knowledge  or  consent  of  the 
school-committee,  locked  up  the  house,  kept  the  key,  and  gave 
verbal  notice  that  there  would  be  no  more  school  there.  The 
next  day  they  refused  to  open  the  house,  or  let  Miss  Stratton 
have  the  key,  and  no  school  was  kept.  In  the  afternoon  of 
that  day  several  of  the  inhabitants  of  the  district  applied  to 
the  school-committee  to  open  the  school-house  that  Miss 
Stratton  might  go  on  with  her  school.  The  committee  be- 
lieving they  had  the  right,  and  that  it  was  their  duty  to  open 
the  house,  the  defendant  Morse,  with  the  concurrence  of  the 
other  members  of  the  committee,  and  on  their  behalf,  with  the 
other  two  defendants,  who  were  inhabitants  of  the  district, 
went  to  said  Spencer,  Tash  and  Morse,  and  demanded  the 
key  that  they  might  open  the  school-house  for  Miss  Stratton 
and  her  school,  but  they  refused  to  give  it  up.  The  defend- 
ants then  went  to  the  house  and  finding  it  locked  they  hoisted 
a  window,  got  in,  and  took  off  the  box  of  the  lock  to  the  door, 
and  opened  the  house ;  and  Miss  Stratton  entered  and  kept 
school  that  day.  On  the  same  day,  after  the  school  was 
closed,  the  prudential  committee  again  fastened  up  the  house. 
The  defendants,  the  next  morning,  after  again  demanding  en- 
trance, which  was  withheld  from  them,  broke  a  pane  of  glass, 
opened  a  window,  got  in,  removed  the  fastenings  from  the 
door,  and  Miss  Stratton  again  entered  the  house  for  the  pur- 
pose of  teaching  the  school,  but  there  being  much  noise  and 
confusion  she  soon  left,  and  no  further  attempts  were  made  to 
open  the  house,  and  her  school  was  broken  up.  Miss  Stratton, 
as  she  stated,  would  have  kept  the  school  one  week  and  three 
days  longer  had  it  not  been  for  this  interruption.  Spencer, 
Tash  and  Morse  were  present  on  both  of  said  days  and  forbade 
the  defendants  opening. 

This  action  was  brought  under  a  vote  of  the  district,  passed 
on  the  23d  of  March,  1848,  directing  the  prudential  committee 
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to  prosecute  all  trespasses  that  had  been  or  might  be  com* 
mitted  upon  the  school-house  of  the  district 

This  case  was  argued  at  the  October  term,  1860. 

A.  H.  Nelson  and  J.  W.  Bacon,  for  the  plaintiffs. 

E.  BuUricky  for  the  defendants. 

By  thb  Court.  The  court  are  of  opinion,  that  the  defend- 
ants,  one  a  member  of  the  general  school  committee,  and  the 
others  acting  under  his  authority  and  direction,  were  not  tres- 
passers. The  statute  of  1846,  c.  223,  §  1,  confers  upon  the 
school  committee,  upon  whom  may  have  devolved  the  duty 
of  electing  and  contracting  with  a  teacher  of  a  district  school, 
the  right  to  elect  and  contract  for  and  during  the  entire  winter 
term  of  the  school,  although  the  same  should  extend  beyond 
the  period  of  the  annual  election  of  a  new  committee. 

Assuming  that  the  prudential  committee  of  three,  chosen 
by  the  district  on  the  14th  of  March,  1848,  were  duly  elected, 
(upon  which  we  express  no  opinion,)  and  that  by  the  vote  of 
the  town,  of  March  6th,  1848,  they  acquired  the  authority 
to  elect  and  contract  with  teachers  for  the  district,  yet  this 
would  not  authorize  the  prudential  committee  of  three  to 
interfere  in  the  matter  of  teachers  of  the  school  during  the 
winter  term,  already  legally  engaged. 

The  school  committee  of  the  town  elected  in  1847  having 
the  entire  authority  in  reference  to  the  teachers  until  the  expi- 
ration of  the  winter  term,  the  prudential  committee  chosen  in 
March,  1848,  had  no  right  to  interfere  in  the  matter,  and  close 
the  school-house  as  against  a  teacher  thus  employed  by  the 
school  committee  elected  in  1847. 

Under  the  large  and  general  powers  of  superintendence  and 
visitation,  conferred  by  law  upon  the  general  school  commit- 
tee, they  had  a  right  and  legal  authority  to  enter  the  school- 
house,  and  reinstate  a  teacher,  who  had  been  legally  engaged, 
and  was  actually  keeping  the  school  under  lawful  authority, 
but  who  had  been  unlawfully  excluded  by  persons  not  dul  j 
authorized.  Judgment  for  the  defendants. 
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Amos  Hemphill  vs.  The  City  of  Boston. 

Where  the  ownen  of  land  in  a  city  open  and  dedicate  it  to  public  use,  as  a  toot- 
way,  placing  a  fence  across  it,  which  allows  foot  passengers  to  pass,  bnt  is  dan- 
gerons  to  horses  and  carriages,  the  city,  whether  they  hate  accepted  the  way  or 
not,  are  not  liable  for  an  injury  occasioned  by  the  fence  to  a  horse  and  carriage, 
though  driven  with  ordinary  care  and  skill. 

This  case,  which  was  argued  at  the  sittings  in  Boston,  in 
January  last,  by  P.  W.  Chandler,  (city  solicitor,)  for  the  defend- 
ants,  and  by  J.  P.  Converse,  for  the  plaintiff,  is  sufficiently 
stated  in  the  opinion. 

Shaw,  C.  J.  This  was  an  action  on  the  case  for  damage 
done  to  the  plaintiff's  horse  while  used  by  another.  The  da- 
mage arose  from  the  attempt  of  the  person  having  charge  of  the 
horse,  to  drive  through  a  place  in  the  westerly  part  of  the  city 
of  Boston,  called  Spring-street  place.  This  place  is  a  pas- 
sage lying  between  Chambers  street  and  Spring  street,  having 
houses  built  and  numbered  on  each  side.  To  prevent  its  being 
a  thoroughfare  for  horses  or  carriages,  a  break  was  made  in 
the  grade  of  the  passage,  to  be  ascended  and  descended  by 
foot  passengers,  by  three  or  four  steps,  about  midway  between 
the  two  streets,  across  which  was  also  an  iron  fence,  about 
three  feet  high,  from  side  to  side ;  midway  of  this  cross  fence, 
were  three  or  four  stone  posts,  so  placed  as  to  admit  the  pas- 
sage of  foot  passengers  only.  The  person  driving  the  plain- 
tiff's horse,  in  the  dark,  passed  down  this  place ;  on  arriving 
at  the  fence  the  horse  attempted  to  leap  over  it,  and  there 
sustained  the  damage,  for  which  this  action  was  brought 
The  city  denied  that  this  was  a  public  way,  for  the  safety  of 
which  they  were  responsible,  and  this  was  the  main  question. 
Much  evidence  was  offered  upon  the  question  whether  this 
place  had  been  dedicated  to  the  public  as  a  way,  prior  to  St* 
1846,  c.  203,  by  use  or  otherwise ;  there  was  no  evidence  that 
it  had  ever  been  formally  laid  out  or  accepted.  The  defend- 
ants contended  that  it  was  a  private  court,  originally  laid  out 
by  the  proprietors,  and  never  open  to  the  public,  except  lry 
mfferance,  nor  accepted  by  the  city  for  any  purpose. 
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Without  recapitulating  the  evidence,  or  considering  the 
various  prayers  for  instructions  in  detail,  we  think  there  was 
one  part  of  the  directions  to  the  jury,  not  correct  in  matter  of 
law,  under  the  circumstances,  which  operated  injuriously  to 
the  defendants,  against  whom  the  jury  returned  a  verdict 

The  great  struggle  in  this  case  was,  whether  this  place  had 
been  dedicated  to  the  public  as  a  way,  or  not  The  defend- 
ants contended  that  this  place  was  appropriated  or  dedicated 
to  the  use  of  the  abutters  only,  who  had  purchased  lots  and 
built  houses  upon  it,  and  that  it  was  wholly  a  private  way,  for 
which  the  city  were  not  responsible.  But  they  contended  fur- 
ther, that  if  it  had,  by  appropriation  and  use,  become  public 
at  all,  it  was  for  a  limited  and  special  purpose  only,  to  wit,  a 
foot-way,  and  if  the  plaintiff  attempted  to  use  it  for  a  horse 
and  carriage  way,  it  was  a  misuse  and  abuse  of  it,  that  he 
did  bo  at  his  own  peril,  and  must  stand  responsible  for  the  con- 
sequences. 

In  reference  to  this  question,  the  judge  instructed  the  jury, 
that  if  they  were  satisfied  by  the  evidence,  that  the  person  in 
charge  of  the  horse  exercised  ordinary  care  and  skill,  and  that 
the  court  was  open  and  dedicated  to  any  public  use,  as  a  way, 
and  had  been  accepted  by  the  defendants,  as  so  dedicated, 
and  if  the  fence  was  dangerous,  then  the  plaintiff  was  entitled 
to  recover ;  or  if  the  jury  were  satisfied  that  the  court  was 
opened  and  dedicated  to  any  public  use  as  a  way,  but  had 
not  been  accepted  by  the  defendants,  so  as  to  become  a  public 
way,  yet  if  the  person  in  charge  of  the  horse  exercised  ordinary 
care  and  skill,  and  the  fence  was  dangerous,  the  plaintiff  was 
entitled  to  recover. 

Whether  it  is  competent  for  any  public  officer  or  public 
body  under  our  statutes  newly  to  lay  out  a  public  way  for 
foot  passengers  only,  it  is  not  necessary  to  determine.  Dedi- 
cation stands  upon  a  different  footing.  It  is  the  gift  of  land 
by  the  owner,  for  a  way,  and  an  acceptance  of  the  gift  by  the 
public,  either  by  some  express  act  of  acceptance,  or  by  strong 
implication  arising  from  obvious  convenience,  or  frequent  and 
long-continued  use,  repairing,  lighting  or  other  significant 
acts,  of  persons  competent  to  act  for  the  public  in  that  behalf 
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This  is  implied  in  the  statute  of  1846*  It  speaks  of  ways 
heretofore  opened  and  dedicated  to  public  use,  and  not  already 
become  a  public  highway.  Here  the  terms  "  opened  and  dedi- 
cated" manifestly  import  laid  out  and  set  apart  by  the  owner, 
and  the  statute  implies  that  something  further  is  necessary  to 
make  it  a  highway  in  fact.  Now  he  who  gives  his  land  to 
the  public  may  prescribe  the  terms  and  limitations  on  which 
he  gives  it,  and  if  it  be  accepted  at  all,  it  must  be  accepted 
with  the  limitations,  qualifications  and  restrictions  prescribed. 
Marquis  of  Stafford  v.  Coyney,  7  B.  &  C.  257. 

If  it  be  given  for  a  special  and  limited  use  and  purpose,  as 
for  a  foot-way,  it  must  be  accepted  and  held  for  that  use  only; 
or  it  must  fail  altogether,  and  then  no  public  right  is  establish- 
ed by  the  gift  Taking  these  principles  to  be  correct,  we  think 
the  former  part  of  the  direction  cited  was  incorrect  in  this : 
That  if  the  person  in  charge  of  the  horse  exercised  ordinary 
care  and  skill,  and  if  the  court  was  opened  and  dedicated  to 
any  public  use  as  a  way,  and  had  been  accepted,  and  if  the 
fence  was  dangerous,  then  the  plaintiff  was  entitled  to  recover. 
The  latter  part  of  the  direction,  we  think  was  still  more  ex- 
ceptionable, to  wit,  that  if  the  court  had  been  opened  and 
dedicated  to  any  public  use,  and  not  accepted,  so  as  to  become 
a  public  way,  yet  if  the  person  in  charge  of  the  horse  exercised 
ordinary  care  and  skill,  and  the  fence  was  dangerous,  the  plain- 
tiff was  entitled  to  recover.  We  suppose  the  word  "  danger- 
ous "  thus  used,  construed  in  reference  to  the  subject-matter, 
must  be  understood  to  mean  dangerous  for  a  horse  and  carriage 
to  attempt  to  pass,  or  to  approach ;  because  it  was  not  intimated 
that  the  whole  passage,  and  the  fence,  with  its  upright  posts 
and  steps,  were  not  perfectly  safe,  and  convenient  for  foot 
passengers,  and  even  well  adapted  to  their  use. 

Taking  this  to  be  the  effect  of  the  instruction,  it  would 
amount  to  this,  that  if  land  be  laid  out  and  appropriated  by 
its  owner,  as  a  way  to  houses  or  house-lots,  which  he  offers 
for  sale,  bounding  on  such  land,  and  lays  it  out  in  such  a  man- 
ner as  plainly  to  indicate  to  all  persons,  entering  or  approach- 
ing the  place,  that  it  is  adapted  and  intended  for  foot  passen- 
gers only,  and  incapable  of  being  passed  by  carriages,  horses 
17# 
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or  cattle,  whether  accepted  so  as  to  give  the  public  the  right 
to  use  it  or  not,  then  if  a  person,  using  ordinary  care,  attempts 
to  pass  it  with  a  horse  and  carriage,  and  sustains  damage,  the 
city  are  liable.  We  think  this  view  of  the  law  cannot  be  sus- 
tained, in  regard  to  a  court,  way  or  avenue  originating  in 
dedication.  If  it  was  offered,  set  apart  and  laid  out,  by  pri- 
vate proprietors,  as  a  court  or  passage,  for  foot  passengers 
only,  and  if  by  accepting  it,  expressly  or  by  implication,  the 
public  acquired  a  right  to  it  and  in  it,  as  a  public  easement,  it 
was  for  a  foot-way  only ;  and  then  if  the  plaintiff  attempted 
to  use  it  as  a  way  for  other  or  all  purposes,  the  city  was  not 
responsible  for  damage,  occasioned  by  such  unauthorized  use. 
If  it  had  not  been  accepted  so  as  to  become  a  public  way  for 
any  purpose,  or  if  it  was  not  competent  for  the  defendants  to 
accept  it,  for  a  qualified  and  limited  purpose,  as  for  a  foot- 
way, then  it  remained  private  property,  and  the  public  are 
not  responsible  for  the  accident.  It  would  be  the  ordinary 
case  of  a  traveller  who  should  accidentally  stray  from  the 
highway  in  the  dark,  and  meet  with  damage ;  it  is  damage  for 
which  the  town  is  not  responsible,  unless  it  was  caused  by 
some  neglect,  by  which  the  highway  strayed  from  was  dan* 
gerous,  and  caused  the  damage. 

The  plaintiff  contends  that  if  the  way  in  question,  that  is, 
Spring-street  court,  across  which  was  the  fence  complained 
of,  had  then,  at  the  time  of  the  accident,  been  dedicated  and 
accepted,  it  is  to  be  deemed  a  highway,  and  as  such  highway 
was  to  be  taken  care  of,  under  the  general  statute. 

If  by  this  proposition,  the  counsel  for  the  plaintiff  is  to  be  un- 
derstood to  insist,  that  it  was  to  be  taken  care  of  and  kept  safe 
and  convenient  for  all  kinds  of  travel,  as  in  the  statute  respect- 
ing highways,  so  as  to  include  a  horse  and  carriage,  the  pro- 
position is  wholly  untenable,  for  the  reasons  already  stated. 
If  it  intends  nothing  more  than  that  it  must  be  kept  safe  and 
convenient  for  foot  passengers,  it  has  no  bearing  on  the  pre* 
sent  case.  Verdict  set  aside,  and  new  tried  ordered. 
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James  Laughran  vs.  Michael  Kelly. 

A  special  action  on  the  case,  on  the  Rev.  Sts.  c.  109,  $  78,  against  one  summoned 
as  a  trustee  in  foreign  attachment,  for  knowingly  and  wilfully  answering  falsely 
upon  his  examination  on  oath,  cannot  be  maintained  on  the  testimony  of  one 
witness  only  to  the  falsity  of  the  answer ;  but  the  same  amount  of  evidence  is 
required,  as  would  be  necessary  to  convict  the  defendant  of  perjury. 

An  answer  to  a  acire  fichu  against  a  trustee  in  foreign  attachment,  voluntarily  made 
under  oath,  before  any  interrogatories  are  put  to  him,  is  an  "  examination  on 
oath,"  within  Rev.  Sts.  c.  109,  $  78,  and  if  knowingly  and  wilfully  false,  as  to 
any  fact  material  to  his  liability  as  trustee,  renders  him  liable  to  an  action  on  the 
case  under  that  section. 

This  was  a  special  action  on  the  case  on  the  Bey.  Sts.  c.  109, 
§  78,  for  the  alleged  false  statements  under  oath,  of  the  defend- 
ant, made  by  him  in  answer  to  a  trustee  process.  The  trial 
was  before  Mellen,  J.,  in  the  court  of  common  pleas. 

The  plaintiff  having  brought  an  action  in  the  police  court 
of  Lowell,  in  which  the  defendant  was  summoned  as  the 
trustee,  the  defendant  was  defaulted,  and  the  plaintiffs  there- 
upon sued  out  a  writ  of  scire  facias  against  him,  in  answer  to 
which  the  alleged  false  answers  were  given. 

The  defendant  appeared  to  the  writ  of  scire  facias,  and  filed 
a  plea  or  answer  thereto,  to  which  he  made  oath,  denying  his 
liability  as  trustee,  and  submitting  himself  to  a  further  exami- 
nation on  oath.  Interrogatories  were  then  proposed  to  him 
by  the  plaintiff  which  he  answered,  and  was  thereupon  dis- 
charged. It  appearing  from  the  writ  and  declaration,  that  the 
plaintiff  relied,  in  support  of  his  action,  upon  the  statements 
made  by  the  defendant  in  his  said  plea  or  answer,  and  the 
examination  therein  set  forth,  the  defendant  thereupon  ob- 
jected that  the  answer,  not  being  required  to  be  sworn  to  by 
law,  and  not  being  a  part  of  the  examination,  could  not  be 
made  the  substantive  matter  of  this  action.  But  the  judge 
overruled  the  objection. 

The  defendant  then  objected,  that  there  was  a  variance 
between  the  proof  and  the  declaration,  inasmuch  as  the  decla- 
ration alleged  that  the  false  matter  was  sworn  in  the  "  trustee 
examination,"  whereas  the  proof  was,  that  it  was. in  the  air 
•wer.     This  objection  was  also  overruled. 
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The  plaintiff  then  introduced  evidence  tending  to  show  the 
answers  to  be  false  in  various  particulars ;  but  his  whole  proof 
was  the  testimony  of  one  witness  only  to  each  fact;  where- 
upon the  defendant  requested  the  judge  to  instruct  the  jury, 
that  the  defendant  could  not  be  proved  guilty  by  the  testi- 
mony of  one  witness  only ;  but  that  something  more  was 
needed,  than  the  testimony  of  one  witness!  to  the  falsity  of 
each  of  the  statements,  in  order  to  justify  a  verdict  for  the 
plaintiff 

The  judge  declined  so  to  instruct  the  jury,  but  instructed 
them,  that  if  they  were  satisfied  beyond  a  reasonable  doubt, 
on  the  testimony  of  one  witness  only,  that  the  answer  of  the 
defendant  was  knowingly  and  wilfully  false,  in  that  part 
thereof,  in  which  the  defendant  answered  that  no  more  than 
the  sum  of  four  dollars  and  fifty  cents  was  due  from  him  to 
the  principal  defendants  in  the  trustee  process,  at  the  time  of 
the  service  thereof  upon  him,  the  testimony  was  sufficient  to 
warrant  a  verdict  of  guilty  against  the  defendant. 

The  jury,  under  the  above  and  other  instructions  not  mate- 
rial to  be  stated,  returned  a  verdict  for  the  plaintiff,  and  the 
defendant  alleged  exceptions. 

B.  F.  Butler,  for  the  defendant 

T.  Wentworihy  for  the  plaintiff 

Bigelow,  J.  This  action  is  founded  on  the  Rev.  Sts.  c.  109, 
§  78.  It  is  somewhat  remarkable,  that  although  a  similar  sta- 
tute has  been  in  force  in  this  commonwealth  for  nearly  sixty 
years,  no  case  has  before  arisen  which  has  directly  called  on 
this  court  to  decide  any  question  growing  out  of  its  provisions. 

Several  exceptions  were  taken  to  the  rulings  of  the  court 
at  the  trial,  but  by  far  the  most  important  one  relates  to  the 
instructions  given  to  the  jury  as  to  the  amount  of  evidence 
upon  which  they  might  rightfully  find  a  verdict  of  guilty 
against  the  defendant  In  the  consideration  of  this  question, 
it  is  quite  obvious,  that  there  is  no  rule  or  precedent  directly 
applicable  to  the  case.  The  cause  of  .action  is  created  by 
statute;  it  had  no  existence  at  common  law.  It  therefore 
becomes  necessary  to  seek  out  such  analogies  as  may  enable 
us  to  determine  the  important  question  presented  for  our  con- 
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rideration  upon  grounds  which  shall  be  in  harmony  with  the 
fundamental  principles  of  our  jurisprudence. 

In  the  first  place,  it  is  quite  material  to  understand  the  pre- 
cise nature  of  the  action  to  which  the  defendant  is  called  to 
answer.  By  reference  to  the  statute,  it  will  be  found  that  it 
is  a  special  action  on  the  case,  the  gist  of  which  is  the  false 
answer,  under  oath,  of  the  defendant,  knowingly  and  wilfully 
made  in  his  examination  on  the  trustee  process.  Upon  the 
proof  of  this  falsity,  the  right  of  the  plaintiff  to  recover  en- 
tirely depends,  and  if  proved,  the  defendant  is  rendered  liable 
to  consequences,  which  are  highly  penal 

This  being  the  nature  of  the  action,  it  is  important  in  the 
next  place  to  consider  the  duties  and  obligations  enforced  by 
the  statute  on  a  person  summoned  as  trustee  in  the  original 
process.  And  it  cannot  be  denied  that  in  some  respects  the 
law  fastens  on  him  an  onerous  duty.  Although  he  is  com- 
monly a  mere  depositary  or  stakeholder  of  the  goods  and 
effects  of  others,  he  is  yet  compelled  to  appear  in  a  suit,  in 
which  he  can  be  supposed  to  have  no  personal  interest,  and  to 
disclose  on  oath  the  exact  state  and  condition  of  his  dealings 
and  accounts  with  the  principal  defendant  The  obligation 
thus  imposed  is  not  unfrequently  attended  with  serious  diffi- 
culties and  embarrassments.  A  trustee  cannot  always  have 
the  best  means  of  making  accurate  answers.  He  may  be 
unable  to  settle  his  accounts  with  the  principal  defendant, 
and  may  therefore  be  under  the  necessity  of  stating  them 
without  the  aid  of  the  party  with  whom  he  originally  dealt, 
and  without  the  best  opportunities  for  accurate  statement 
and  precise  adjustment  Under  such  circumstances  a  very 
honest  man,  through  inadvertence  or  misapprehension,  might 
make  serious  errors  and  misstatements  in  his  answers.  Be- 
sides ;  his  own  statements,  although  conclusive  on  the  rights 
of  parties  in  the  trustee  process,  may  be  contradicted  by  the 
principal  defendant  in  the  ulterior  proceedings  founded  on  the 
provisions  of  the  statute  on  which  this  action  is  brought,  so 
that  it  might  happen,  from  misunderstanding  or  ill  will  on 
the  part  of  the  principal  defendant,  that  his  oath  would  be  di- 
rectly opposed  in  material  particulars  to  the  oath  of  the  trustee. 
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Now,  when  it  is  considered,  that  for  the  truth  of  all  his  an- 
swers and  statements  the  statute  under  consideration  holds 
the  trustee  to  the  strictest  responsibility,  it  is  certainly  most 
just  and  reasonable,  that  the  same  protection,  which  the  law 
has  provided  for  those  who  are  called  on  to  testify  as  wit- 
nesses or  answer  as  parties,  under  oath,  in  judicial  proceedings, 
should  likewise  be  extended  to  him.  Indeed,  it  has  already 
been  held  by  this  court,  that  in  most  respects  a  trustee  stands  in 
the  character  of  a  witness.  Grossman  v.  Grossman,  21  Pick.  25. 
By  the  well  settled  rules  of  law,  there  is  a  class  of  cases 
which  do  not  come  within  the  general  principles  of  evidence, 
but  which  must  be  proved  by  a  greater  amount  of  testimony 
than  is  ordinarily  required  to  establish  a  case  in  a  court  of 
justice.  Whenever  a  false  oath  is  the  gist  of  the  matter  to 
be  proved,  or  it  becomes  necessary  to  control  the  statement  of 
a  party  who  is  compelled  to  answer  under  oath  allegations 
made  against  him,  something  more  than  the  testimony  of  a 
single  witness  is  necessary  to  constitute  legal  proof.  The 
reason  for  this  rule  is  consonant  to  the  plainest  dictates  of 
justice.  The  law  attributes  such  force  and  effect  to  the  oath 
of  every  man  given  in  the  course  of  judicial  proceedings,  that  it 
cannot  be  overcome  or  outweighed,  to  his  prejudice,  by  the 
simple,  naked,  unsupported  oath  of  another  person.  In  such 
cases  there  is  oath  against  oath ;  the  scale  of  evidence  is  ex- 
actly balanced,  and  something  more  is  necessary  to  destroy 
the  equilibrium,  which  must  be  done  by  other  witnesses  or 
corroborating  testimony.  So  strictly  was  this  rule  formerly 
held,  that  in  proof  of  the  crime  of  perjury  two  witnesses  were 
necessary ;  and  although,  by  the  course  of  modern  decisions, 
this  rule  is  now  modified,  it  is  still  essential,  that  the  oath  of 
the  opposing  witness  should  be  corroborated  by  independent 
evidence  of  such  a  character  as  clearly  to  turn  the  scale  and 
overcome  the  oath  of  the  defendant  United  States  v.  Wood, 
14  Pet  440;  Commonwealth  v.  Parker,  2  Cush.  212.  Nor 
is  the  application  of  this  rule  confined,  as  was  suggested  in 
argument  by  the  counsel  for  the  plaintiff  to  criminal  cases. 
In  an  action  of  slander  for  accusing  a  party  of  perjury,  in 
order  to  sustain  the  defence  of  justification  on  the  ground 
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of  the  truth  of  the  charge,  the  same  amount  of  evidence  is 
required  as  on  the  trial  of  an  indictment  for  perjury  to  war- 
rant a  conviction  of  the  defendant  2  GreenL  Ev.  §  426; 
Woodbeck  v.  Keller,  6  Cow.  118;  Roberts  v.  Champlin,  14 
Wend.  120. 

And  so  entirely  does  the  same  rule  as  to  the  amount  of  evi- 
dence to  prove  perjury  apply  to  civil  and  criminal  cases,  that 
by  the  common  law  and  practice  in  England  it  has  long  been 
held,  that  in  an  action  for  slander  for  charging  the  plaintiff 
with  perjury,  a  verdict  of  a  jury  in  favor  of  the  defendant  on 
issue  joined  on  a  special  plea  in  justification,  on  the  ground 
of  the  truth  of  the  charge,  is  of  itself  equivalent  to  an  indict* 
ment,  and  has  the  same  effect  as  if  found  by  the  grand  in- 
quest, it  being,  in  the  pointed  language  of  Buller,  J.,  "  strong 
to  show  that  what  is  said  in  a  civil  proceeding  may  be  taken 
as  the  foundation  of  a  criminal  one."  Rex  v.  ToUiffe,  4  T.  R 
293.  1  Chit  Crim.  Law,  165.  And  this  furnishes  us  with  a 
striking  analogy  to  the  case  at  the  bar,  because,  by  the  sta- 
tute, the  same  falsity,  which  would  make  the  defendant  liable 
civilly,  would  also  subject  him  to  punishment  criminally. 

The  same  principles  of  evidence  apply  with  equal  force  and 
for  like  reasons  to  answers  in  chancery,  in  regard  to  which 
the  rule  is  well  settled,  that  something  more  than  the  testi- 
mony of  a  single  witness  is  necessary  to  establish  any  mate- 
rial fact  alleged  in  the  bill,  which  the  defendant  denies  on 
oath,  and  without  such  corroborating  evidence,  the  bill  will 
be  dismissed.     Cook  v.  Jackson,  6  Ves.  40. 

The  rule  of  law  thus  recognized  and  established  is  so  much 
in  harmony  with  the  spirit  of  English  and  American  law,  that 
the  English  statutes  in  relation  to  treasons  (5  &  6  Edw.  6 
c.  11,  &  7  Wm.  3,  c.  3,  §  3,)  the  provisions  of  the  constitution 
of  the  United  States  (Const  of  U.  8.  art  3,  §  3,)  and  of  our 
own  statutes  (Rev.  Sts.  c.  VIA,  §  4,)  requiring  two  witnesses 
to  the  same  overt  act,  had  their  origin  in  the  principle,  that 
this  testimony  of  one  witness  was  insufficient  to  overcome 
the  oath  or  duty  of  allegiance  of  the  accused  party. 

Upon  a  careful  consideration  of  the  nature  of  this  action, 
and  of  the  principles  of  the  law  of  evidence,  which  govern 
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analogous  cases,  we  are  all  very  clearly  of  opinion,  that  the 
exception  on  this  point  is  well  taken.  The  refusal  of  the 
judge  to  instruct  the  jury,  that  the  defendant  could  not  be 
found  guilty  on  the  testimony  of  one  witness  only,  was  un- 
warranted, and  consequently  the  instruction  given,  that  if  the 
jury  were  satisfied  on  the  testimony  of  one  witness  only 
that  the  answer  of  the  defendant  on  the  scire  facias  wa* 
knowingly  and  wilfully  false,  it  was  sufficient  to  justify  a 
verdict  of  guilty,  was  equally  erroneous.  Upon  the  principles 
and  for  the  reasons  already  stated,  we  think  that  the  defend- 
ant was  entitled  to  have  full  force  and  effect  given  to  his 
answer  under  oath;  that  it  could  not  be  overcome  by  the 
testimony  of  a  single  witness,  and  that  further  proof,  either 
direct  or  circumstantial,  was  necessary  to  prove  the  falsity  of 
the  answer,  and  to  warrant  a  verdict  of  guilty.  The  verdict 
must,  therefore,  be  set  aside,  and  the  case  remanded  for  a 
new  trial 

One  other  exception  was  taken  to  the  ruling  of  the  judge, 
which  it  may  be  well  to  dispose  of,  inasmuch  as  the  same 
question  may  arise  at  another  trial.  It  appears,  that  the  de- 
fendant made  his  answer,  on  the  scire  facias,  under  oath 
before  any  interrogatories  were  put  to  him,  and  that  the  mat- 
ter charged  as  false  in  the  plaintiffs  declaration  in  this  action 
was  contained  in  that  answer.  The  defendant  now  contends, 
that  although  he  made  the  answer  on  oath,  yet  he  was  not 
required  so  to  do  by  the  statute,  and  that  he  is  only  liable  in 
this  action  for  false  statements  made  in  answer  to  interroga- 
tories. It  is  true,  that  the  language  of  the  statute  is  that  he 
shall  be  liable  for  false  statements  in  "  his  examination  on 
oath."  But  if  a  party  comes  into  court  either  in  the  original 
suit,  or  on  scire  facias,  and  voluntarily  makes  answers  under 
oath,  instead  of  filing  his  general  answer  or  pleading  to  the 
action,  which  answers  are  material  to  the  question  of  his  liabi- 
lity as  trustee,  they  constitute  a  part  of  his  examination,  and 
come  within  the  clear  meaning  of  the  statute.  By  his  own 
act  the  trustee  waives  all  interrogatories,  and  it  would  be  but 
a  useless  and  idle  ceremony  to  require  them  to  be  put  It  is 
none  the  less  an  examination  because  voluntarily  given,  in- 
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.stead  of  being  drawn  oat  by  a  series  of  interrogatories.  In 
this  respect,  we  think  the  ruling  of  the  court  below  was  cor- 
rect, and  this  exception  must  be  overruled.  The  other  excep- 
tion, founded  on  a  supposed  variance  between  the  allegata 
and  probata,  falls  with  it.  Verdict  set  aside 


Jonathan  Wheeler  vs.  Reuben  N.  Rice  &  another. 

Admissions  by  the  payee,  after  indorsement,  of  a  note  payable  on  demand,  are  not 
admissible  in  a  suit  by  the  indorsee  against  the  maker,  notwithstanding  St.  1839, 
e.  121,  $  1,  authorizing  any  matter  to  be  given  in  evidence  in  such  a  suit,  which 
would  be  a  legal  defence  as  against  the  payee. 

Where  evidence  is  offered  for  a  specific  purpose,  and  rejected,  the  party  offering  it 
cannot,  on  exceptions,  maintain  its  admissibility  on  a  ground  not  stated  at  the  trial. 

Where  one  of  two  partners,  during  the  existence  of  the  partnership,  gave  a  pro- 
missory note  in  the  name  of  the  firm  for  his  private  debt ;  and  the  other  partner 
afterwards,  knowing  these  facts,  by  a  promise  to  pay  the  note,  induced  the  holder 
to  forbear  attempting  to  collect  it ;  it  was  held,  that  a  jury  would  be  warranted 
in  returning  a  verdict  against  both  in  an  action  on  the  note,  without  expressly 
finding  that  the  note  had  been  ratified  by  the  other  partner. 

This  was  an  action  of  assumpsit  against  Reuben  N.  Bice 
and  David  Loring,  on  a  promissory  note  for  $75,  dated  Janu- 
ary 1,  1846,  payable  to  H.  A.  Wheeler  or  order,  on  demand, 
with  interest,  signed  "  B.  N.  Bice  &  Co. ; "  and  indorsed  by 
IL  A.  Wheeler  before  the  commencement  of  the  action. 

Bice  having  left  the  state  before  service  of  .the  writ,  and 
no  service  having  been  made  on  him,  the  plaintiff  discon- 
tinued as  to  him,  and  the  suit  was  defended  by  David  Loring, 
the  other  defendant. 

At  the  trial  in  the  court  of  common  pleas,  before  Bying* 
ton,  J.,  the  plaintiff  introduced  evidence  tending  to  show, 
that  Bice  and  Loring  were  partners  in  business  in  Concord, 
in  and  before  the  year  1844,  under  the  firm  of  B.  N.  Bice  & 
company.  There  was  also  evidence  on  the  point,  whether 
the  partnership  continued  or  was  dissolved  at  the  time  of  the 
giving  of  the  note,  and  this  question  was  left  to  the  jury,  with 
the  instructions  hereinafter  stated. 

Wheeler,  the  payee  of  the  note,  being  called  as  a  wifr 
vol.  Tin.  18 
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ness  by  the  plaintiff,  testified  as  follows :  The  note  was  given 
to  the  witness  for  a  private  debt  due  from  Bice  to  him,  for  the 
rent  of  a  house  occupied  by  Rice  and  his  family.  In  the  au- 
tumn of  1846,  about  a  week  before  Bice  left  the  state,  the 
witness  went  to  the  place  where  Bice  was  employed,  to  see 
him,  and  there  met  Loring,  who  asked  the  witness  what  he 
wished  to  see  Rice  for,  and  also,  if  it  was  about  that  note. 
The  witness  replied  that  it  was ;  that  he  wanted  it  settled  be- 
fore Bice  went  away.  Loring  replied,  that  he,  the  witness, 
need  not  trouble  himself  about  it,  for  he,  Loring,  should  pay 
him.  Loring  also  said,  it  was  a  good  note,  and  he  should 
pay  it  The  witness  added,  that  he,  the  witness,  said  no 
more ;  he  thought  Loring's  note  good ;  and  he  never  had  any 
other  note  signed  by  Bice  &  company. 

The  defendant  offered  in  evidence,  (for  what  purpose  the 
bill  of  exceptions  did  not  state,)  the  admissions  of  the  said 
Wheeler,  respecting  the  note,  after  he  had  passed  it  away,  on 
the  ground,  that  by  force  of  St.  1839,  c.  121,  §  1,  such  admis- 
sions were  receivable  in  evidence,  in  like  manner,  as  if  Wheeler 
had  been  a  party  to  the  suit.     The  evidence  was  rejected. 

The  defendant  contended,  that  the  note  in  evidence  was 
not  one  upon  which  a  suit  could  be  maintained  in  the  name 
of  an  indorsee ;  that  having  been  given  for  the  private  debt 
of  one  of  the  partners,  it  did  not  bind  the  firm  or  the  other 
partner ;  that,  inasmuch  as  there  was  no  proof  of  any  consi- 
deration for  Loring's  promise,  nor  any  evidence  that  Wheeler, 
the  payee,  had  omitted  any  exertions  on  his  part,  or  lost  any 
means  of  collecting  the  note  of  Rice,  in  consequence  of  Lor- 
ing's promise,  or  that  Loring  knew,  when  the  promise  was 
made,  that  the  note  was  given  by  Bice  for  his  own  debt,  there 
was  no  proof  of  any  consideration  for  Loring's  promise ;  and 
that  the  said  promise,  being  to  pay  the  debt  of  another,  and 
not  in  writing,  was  void  by  the  statute  of  frauds. 

The  presiding  judge  instructed  the  jury,  that  if  the  note 
was  given  by  Bice  to  the  payee,  Wheeler,  after  the  dissolu- 
tion of  the  partnership,  for  his  own  private  debt,  the  plaintiff 
could  not  recover  of  Loring,  although  he  had  made  a  promise 
to  pay  it,  as  testified  to  by  the  payee ;  but  if  it  was  given  bv 
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Rice  for  his  own  private  debt,  while  the  partnership  existed; 
and  Wheeler  being  about  to  enforce  the  payment  of  it,  Lor- 
ing,  with  knowledge  that  it  was  given  for  Rice's  private  debt, 
and  to  induce  Wheeler  to  forbear  attempting  to  enforce  pay- 
ment of  it,  promised  to  pay  it,  and  Wheeler  refrained  from 
attempting  to  collect  it,  in  consequence  of  that  promise,  the 
plaintiff  would  be  entitled  to  recover. 

The  jury,  under  these  instructions,  returned  a  verdict  for  the 
plaintiff,  and  the  defendant  excepted. 

J.  F.  Barrett,  for  the  defendant 

E.  Buttrick,  for  the  plaintiff! 

Bigelow,  J.  The  bill  of  exceptions  in  this  case  presents  two 
questions  for  the  consideration  of  the  court.  The  first  relates 
to  the  competency  of  the  admissions  of  Wheeler,  the  payee  of 
the  note  in  suit ;  and  we  are  of  opinion,  that  for  the  purpose  for 
which  they  were  offered  at  the  trial,  they  were  rightly  rejected. 
By  the  bill  of  exceptions,  it  appears  that  this  testimony  was 
offered  on  the  ground,  that  by  virtue  of  the  statute  of  1839 
c.  121,  §  1,  concerning  notes  payable  on  demand,  the  declara- 
tions of  the  payee  were  to  be  received  in  evidence,  in  like 
manner  as  if  he  had  been  the  owner  of  the  note  and  the 
plaintiff  on  the  record.  But  this  is  founded  on  a  miscon- 
struction of  the  statute.  The  legislature  did  not  intend  to 
change  the  rules  of  evidence  in  the  trial  of  actions  brought 
on  such  notes  by  indorsees,  so  as  to  make  that  admissible, 
which  was  before  incompetent  testimony.  The  word  "de- 
fence," as  used  in  the  statute,  is  not  susceptible  of  any  such 
construction.  The  manifest  intent  of  this  section  of  the  statute 
was  to  extend  the  grounds  of  defence  as  respects  notes  on 
demand  in  the  hands  of  indorsees,  and  to  enable  promisors  to 
avail  themselves  of  all  the  legal  and  equitable  considerations 
which  would  constitute  a  good  answer  to  suits,  if  brought  by 
the  payees,  such  as  payment,  set-off,  and  the  like.  The  statute 
secures  to  promisors  the  benefit  of  all  such  defences,  but  it 
does  not  allow  them  to  be  proved  by  any  other  or  different 
evidence,  than  such  as  would  be  competent  in  any  other  cases. 
Thayer  v.  Buffum,  11  Met.  398.  The  admissions  of  Wheeler, 
the  payee,  having  been  made  after  he  had  sold  the  note  to  the 
plaintiff,  were  therefore  wholly  inadmissible. 
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It  was  suggested  in  the  very  elaborate  argument  in  behalf 
of  the  defendant,  that  this  evidence,  although  not  admissible 
for  the  purpose  or  on  the  ground  on  which  it  was  offered  at 
the  trial,  was  nevertheless  competent  to  control  and  contradict 
the  testimony  of  Wheeler,  he  having  been  called  as  a  witness 
by  the  plaintiff.  This  may  be  so,  but  it  is  too  late  for  the  de- 
fendant now  to  avail  himself  of  any  such  ground.  In  the 
first  place,  it  does  not  appear  by  the  exceptions  what  the  na- 
ture of  the  admissions  offered  to  be  proved  was,  and  the  court 
cannot  set  aside  a  verdict  merely  upon  a  supposition  that 
such  admissions,  as  are  now  suggested,  might  be  proved.  But 
the  more  decisive  answer  is,  that  the  evidence  was  not  offered 
for  any  such  purpose.  When  evidence  is  offered  at  the  trial 
of  a  cause  for  a  special  purpose,  and  its  admissibility  is  put 
by  the  party  offering  it  upon  a  distinct  legal  ground,  and  the 
evidence  is  thereupon  rejected,  the  party  cannot  afterwards,  on 
exceptions  taken  to  the  rejection  of  the  evidence,  offer  it  for  a 
new  purpose  and  avail  himself  of  additional  reasons  for  its 
competency,  which  were  not  suggested  at  the  trial.  It  may 
be,  if  it  had  been  offered  for  the  purpose  now  stated,  no  ob- 
jection would  have  been  made  to  its  competency,  or  if  made, 
it  would,  most  probably,  have  been  overruled.  The  party 
must  now  be  confined  to  the  specific  offer  which  he  made  at 
the  trial  Wait  v.  Maxwell,  5  Pick.  217 ;  Holbrook  v.  Burt, 
22  Pick.  652;  Edward  v.  Hayward,  10  Met  409;  Waters  v. 
Gilbert,  2  Cush.  27;  Holbrook  v.  Jackson,  7  Cush.  136, 154. 

We  now  come  to  the  consideration  of  the  remaining  excep- 
tion taken  at  this  trial  The  rule  is  now  well  settled,  that  if 
the  note  of  a  firm  is  given  by  one  copartner  for  his  individual 
debt,  during  the  continuance  of  the  copartnership,  and  the 
other  copartner,  with  a  knowledge  of  this  fact,  recognizes  and 
ratifies  the  note  so  given  as  a  partnership  note,  it  becomes 
thereby  binding  on  the  firm.  A  subsequent  ratification,  in 
such  cases,  is  deemed  to  be  equivalent  to  a  previous  author- 
ity, and  no  new  consideration  is  necessary  to  give  validity  to 
the  note.  Such  ratification  or  recognition  may  be  implied  or 
inferred  from  the  acts  or  omissions  of  the  other  copartner, 
after  he  knows  or  has  the  means  of  knowing,  that  his  copart- 
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ner  has  signed  the  partnership  name  for  an  individual  debt ; 
d  fortiori,  it  may  be  presumed,  when  there  is  proof  of  an  ex- 
press promise  to  pay  the  note  by  the  copartner  who  did  not 
sign  it  Sweetser  v.  French,  2  Cush.  309;  Gansevoori  v. 
Williams,  14  Wend.  139, 140 ;  Bank  of  Kentucky  v.  Brooking, 
8  Lattell,  41. 

These  propositions  are  not  disputed  by  the  counsel  for  the 
defendant;  but  the  ground  of  objection  to  the  instructions  of 
the  judge  is  that  the  case  was  not  so  presented  to  the  jury  as 
to  call  on  them  to  find  such  a  ratification  or  recognition  of 
the  note  by  Loring  as  would  make  it  binding  on  him.  To 
test  the  soundness  of  this  position,  it  is  necessary  to  consider 
carefully  what  facts  the  jury  must  have  found  in  order  to  ren- 
der a  verdict  for  the  plaintiff  under  the  instructions  actually 
given  to  them.  It  is  very  clear  that  the  jury  were  satisfied 
that  the  note  in  suit  was  given  during  the  continuance  of  the 
copartnership,  because  they  were  distinctly  charged,  that  if 
the  partnership  was  dissolved  when  the  note  was  given,  their 
verdict  must  be  for  the  defendant  The  verdict  also  esta- 
blishes the  fact  that  Loring  knew  the  note  was  given  for 
Wheeler's  private  debt,  for  the  jury  were  expressly  instructed 
that  this  was  one  of  the  facte  essential  to  the  plaintiff's  right 
to  recover.  It  may  also  be  presumed  that  Loring  knew  it  was 
the  note  of  the  firm  which  Wheeler  held,  because  the  case 
finds  that  he  never  held  any  other  note  signed  by  the  partner- 
ship name.  And,  finally,  the  jury  have  found  an  express  pro* 
mise  by  Loring  to  pay  this  note.  Here,  then,  it  is  proved  and 
found  by  the  jury  that  the  note  in  suit  was  given  by  Rice  in  the 
name  of  the  firm  during  the  continuance  of  the  copartnership 
to  pay  his  individual  debt,  a  knowledge  that  it  was  so  given 
by  Loring,  and  an  express  promise  by  Loring  to  pay  it  Now 
these  are  all  the  facts  which  are  necessary  to  constitute  a  re- 
cognition and  ratification  of  the  note,  as  a  partnership  note, 
and  we  are  therefore  entirely  satisfied,  that  on  this  finding 
the  defendant  Loring  may  properly  be  charged  on  the  ground 
of  an  assent  to  and  adoption  of  the  note  as  a  contract  of  the 
firm.  The  instructions  given  to  the  jury,  although  they  did 
not  distinctly  present  the  question  of  ratification  to  their  con- 
18  • 
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uderation,  yet  embraced  every  fact  which  was  necessary  to  a 
verdict  on  that  specific  ground,  and  surely  the  defendant  can- 
not complain  that  the  jury  were  also  required  to  find  other 
facts  as  proved,  which  were  not  essential  to  the  plaintiff's 
right  to  recover.  Exceptions  overruled* 


Commonwealth  vs.  Francis  Roam. 

The  content!}  of  a  complaint  and  warrant  in  a  criminal  case,  lost  after  being  returned 

into  court,  may  be  proved  by  secondary  evidence. 
Witnesses,  to  prove  the  contents  of  a  lost  instrument,  may  state  the  substance 

thereof,  without  giving  the  exact  words, 
The  acts  of  an  officer,  in  executing  and  returning  a  warrant  in  a  criminal  case,  do 

not  become  illegal,  by  a  failure  to  proceed  with  the  warrant  after  its  return. 
The  act  of  1848,  c.  881,  $  4,  vesting  exclusive  jurisdiction  of  the  crimes  and  offences 

committed  within  the  district  of  Lowell  in  the  police  court  in  Lowell,  does  not 

take  away  the  power  of  justices  of  the  peace  to  issue  warrants  for  such  crimes 

and  offences,  returnable  before  the  police  court. 

These  were  indictments  against  the  defendant;  the  first, 
for  an  assault  upon  William  EL  Clemence,  a  constable  of 
Lowell,  for  the  purpose  of  hindering  and  opposing  him,  in  the 
discharge  of  his  duty  in  the  service  of  a  warrant  against  one 
Francis  Roark,  other  than  the  defendant ;  and  the  second,  for 
an  assault  for  the  same  purpose  on  one  Crowell,  the  assistant 
of  Clemence,  in  the  service  of  the  warrant.  Both  assaults,  if 
any,  were  committed  at  the  same  time,  and  the  indictments 
were  tried  together. 

At  the  trial  in  the  court  of  common  pleas  before  Wells9  C.  J., 
the  warrant  was  not  produced ;  and  the  district  attorney,  for 
the  purpose  of  proving  its  loss,  called  one  Caverly,  a  justice 
of  the  peace  residing  in  Lowell,  who  testified,  that  sometime 
in  July  previous,  he  received,  at  Lowell,  a  complaint  made 
by  one  Crowell,  for  an  assault  upon  him  by  one  Francis 
Roark,  within  the  city  of  Lowell ;  and  that  he  issued  a  war- 
rant thereon,  and  delivered  it  to  CrowelL     Crowell  testified, 
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that  he  gave  the  warrant  to  Clemence,  who  testified,  that  he 
arrested  Roark  and  brought  him  before  the  justice  of  the  police 
court  of  Lowell,  and  returned  the  warrant  to  the  office  of  the 
court,  and  that  nothing  further  was  done  with  Roark  upon  the 
complaint  and  warrant;  that  the  defendant  did  not  plead 
thereto  and  was  not  discharged  therefrom;  that  no  notice 
was  taken  of  the  warrant ;  and  that  a  new  complaint  was 
made  by  the  city  marshal  of  Lowell,  against  Roark,  upon 
which  Clemence  arrested  and  returned  him  before  the  police 
court  of  Lowell,  taking  no  notice  of  the  former  warrant. 

Nathan  Crosby,  Esq.,  the  standing  justice  of  the  police  court, 
was  called  as  a  witness,  and  testified,  that  he  remembered  no 
such  warrant ;  that  it  was  not  unusual,  when  a  person  was 
brought  before  him  on  a  complaint  received  and  warrant 
issued  by  a  justice  of  the  peace,  where  such  process  was  con- 
sidered to  be  defective  or  unsuitable,  to  make  out  a  new  com- 
plaint and  warrant,  upon  which  the  accused  was  arrested  and 
tried;  in  which  case,  it  was  his  custom  to  put  the  first  com- 
plaint and  warrant  on  file,  without  any  further  action  upon  it, 
with  the  new  one  issued ;  that  he  presumed  he  had  done  so  in 
this  case ;  but  he  had  searched  diligently  and  could  not  find 
any  such  warrant,  and  had  no  record  thereof  whatever. 

The  district  attorney  then  offered  parol  testimony  of  the 
contents  of  the  first  complaint  and  warrant,  to  which  the  de- 
fendant objected ;  but  the  judge  overruled  the  objection  and 
admitted  the  evidence.  The  district  attorney  then  called  the 
said  Caverly,  to  prove  the  contents  of  the  warrant  The 
defendant  objected  to  any  such  evidence,  unless  the  witness 
could  swear  to  the  contents  of  the  complaint  and  warrant, 
word  for  word;  but  the  judge  overruled  the  objections,  and 
allowed  the  attorney  to  prove  that  there  was  a  precept  sub- 
stantially complying  with  all  the  requisites  necessary  to  con- 
stitute a  warrant. 

The  defendant  further  requested  the  judge  to  rule,  that  if 
Clemence  did  not  continue  his  custody  of  the  said  Francis 
Roark,  other  than  the  defendant,  in  virtue  of  the  warrant  upon 
which  he  first  arrested  him,  but  abandoned  that  warrant, 
and  arrested  and  held  him  under  a  new  warrant  for  the  samn 
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offence,  he  thereby  became  a  trespasser  ab  initio,  so  far  as 
the  defendant  was  concerned ;  and  that  the  defendant  could 
not  be  convicted  upon  the  indictment,  for  obstructing  an  offi- 
cer in  the  discharge  of  his  duty  in  the  service  of  the  precept 
thus  afterwards  abandoned.  The  judge  refused  so  to  instruct 
the  jury,  but  did  instruct  them,  that  the  acts  of  the  officer, 
under  the  warrant,  before  it  was  so  abandoned,  were  justified 
by  the  warrant ;  and  that  an  interference  and  opposition  to 
the  service  of  the  same  before  it  was  so  abandoned  would 
support  this  indictment. 

The  evidence  tended  to  prove,  that  the  complaint  and  war- 
rant were  in  the  usual  form,  and  were  received  and  issued  by 
said  Caverly  and  made  returnable  before  the  police  court  in 
LowelL  The  defendant  requested  the  judge  to  rule,  that  it 
appearing  that  the  complaint  was  received  and  the  warrant 
issued  by  a  justice  of  the  peace,  at  Lowell,  for  an  offence  com- 
mitted within  the  city  of  Lowell,  the  warrant  was  illegal  and 
void,  because  the  police  court  of  Lowell  had  exclusive  juris- 
diction of  such  offences ;  and  that  all  complaints,  for  offences 
committed  within  the  city  of  Lowell,  must  be  received  by 
some  justice  of  that  court,  and  all  warrants  upon  such  com- 
plaints and  for  such  offences  must  be  issued  by  them.  The 
judge  declined  so  to  instruct  the  jury.    • 

The  defendant,  being  convicted,  alleged  exceptions  to  the 
foregoing  rulings  and  instructions. 

B.  Dean,  Jr.,  for  the  defendant 

Clifford,  (attorney  general,)  for  the  commonwealth. 

Bigblow,  J.  No  part  of  the  law  of  evidence  is  more  clearly 
settled,  than  the  rule  that  the  contents  of  lost  records  may  be 
proved  by  paroL  In  this  respect,  they  stand  on  the  same  foot- 
ing with  all  other  documents,  and  may  be  proved  by  second* 
ary  evidence.  1  Greenl.  Ev.  §  509 ;  Roscoe  dim.  Ev.  11, 12 ; 
Sayles  v.  Briggs,  4  Met.  421.  The  argument,  that  the  admis- 
sion of  parol  evidence  for  such  a  purpose  would  often  be 
attended  with  dangerous  consequences,  especially  in  a  case 
like  the  present,  where  the  change  of  a  word  might  affect  the 
validity  of  a  warrant,  is  an  objection  which  might  well  be 
urged  to  its  weight,  but  cannot  be  considered  in  judging  of. 
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its  competency.  In  the  present  case,  the  proof  of  the  loss  of 
the  warrant  was  fall  and  satisfactory,  and  the  secondary  evi- 
dence was  rightly  admitted* 

Nor  was  it  necessary  that  the  witnesses  to  the  contents  of 
the  warrant  should  testify  to  them  verbatim.  The  rule  requir- 
ing proof  of  the  exact  words  sworn  to  by  a  deceased  witness 
at  a  former  trial  stands  upon  its  own  peculiar  reasons,  and  is 
not  at  all  applicable  to  this  case,  which  comes  within  the 
familiar  principles  regulating  the  admission  of  secondary  evi- 
dence. 

•         * 

The  next  exception  is  founded  on  the  objection,  that  the  first 
warrant  having  been  abandoned  and  a  new  one  issued  on 
which  the  party  was  arrested,  the  first  warrant  was  thereby 
rendered  invalid ;  so  that  the  officer  in  making  the  first  arrest 
became  a  trespasser  ab  initio,  and  therefore  the  defendant  in 
this  case  was  not  liable  for  hindering  him  in  the  discharge  of 
his  duty.  But  this  objection  proceeds  on  an  entire  misappre- 
hension. An  officer  does  not  become  a  trespasser  ab  initio 
unless  he  fails  to  perform  some  part  of  his  duty.  In  this  case, 
there  was  no  such  failure  on  the  part  of  the  officer  in  regard 
to  the  first  warrant.  He  duly  served  the  process,  carried  the 
party  before  the  magistrate  and  made  return  of  his  warrant. 
Here  his  duty  ceased.  He  had  obeyed  his  precept  by  duly 
serving  and  returning  it,  and  this  was  all  he  could  by  law  do. 
If,  after  the  return  of  the  warrant  by  the  officer  to  the  police 
court,  the  prisoner  was  discharged  from  custody  on  it  and  a 
new  warrant  issued,  that  was  the  act  of  others  for  which  the 
officer  was  not  responsible.  The  case  of  Tubbs  v.  Tukey,  3 
Cush.  438,  cited  by  the  defendant's  counsel,  bears  no  resem- 
blance to  the  case  at  bar.  There  the  officer  was  held  a  tres- 
passer ab  initio  because  he  did  not  serve  and  return  his  war- 
rant according  to  its  precept,  which  was  done  by  the  officer  in 
this  case.  The  exception  on  this  point,  therefore,  cannot  b» 
sustained. 

The  remaining  exception  raises  a  more  important  question 
The  warrant,  on  which-  the  arrest  was  made,  was  issued  by  a 
justice  of  the  peace  for  the  county,  and  made  returnable  before 
the  police  court  of  LowelL    It  is  contended  that  the  magi* 
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trate  had  no  power,  under  the  statutes  relating  to  this  subject, 
to  issue  the  warrant.  This  depends  on  the  construction  to  be 
given  to  the  St.  of  1848,  c.  331,  §  4,  by  which  u  exclusive  jurisdic- 
tion of  the  crimes  and  offences  committed  within  the  district 
of  Lowell,  shall  be  vested  in  said  police  court,  to  be  exercised 
according  to  the  laws  of  the  commonwealth.'9  If  this  section 
of  the  statute  stood  alone,  we  should  be  inclined  to  the  opi- 
nion that  the  position  taken  by  the  defendant  was  correct. 
But  in  order  to  give  it  a  proper  construction,  it  is  necessary  to 
take  into  consideration  the  previous  statutes  on  the  same  sub- 
ject By  the  St.  of  1833,  c.  64,  §  2,  establishing  the  police 
court  in  Lowell,  it  was  provided  that  all  warrants  issued  by 
any  justice  within  that  town  should  be  made  returnable  and  be 
returned  before  said  court  A  similar  provision  was  embodied 
in  Rev.  Sts.  c.  87,  §  33,  and  made  applicable  to  the  several 
police  courts  then  established  in  different  parts  of  the  com- 
monwealth out  of  the  limits  of  the  county  of  Suffolk ;  and 
in  the  same  chapter,  §  5,  a  like  provision  was  made  applicable 
to  the  police  court  in  the  city  of  Boston.  So  the  law  stood, 
when  the  act  of  1848,  c.  331,  relating  only  to  the  police  court 
in  Lowell,  was  passed.  But  in  the  mean  time  the  case  of 
Commonwealth  v.  Pindar,  11  Met  539,  was  decided,  in  which 
it  was  held  that  the  police  court  of  Lowell  had  no  exclusive 
jurisdiction  to  hear  and  try  complaints  for  offences  committed 
within  that  city,  but  only  a  jurisdiction  concurrent  with  that 
of  any  justices  of  the  peace  within  the  county  of  Middlesex, 
residing  out  of  the  city  of  Lowell.  From  this  view  of  the 
statutes,  taken  in  connection  with  the  decision  in  Pindar's 
case,  we  are  led  to  believe  that  the  single  purpose  of  §  4  of 
St.  1848,  c.  331,  was  to  change  the  law  as  settled  by  this  case, 
and  to  take  away  the  power  of  justices  of  the  peace  for  the 
county,  residing  out  of  the  city  of  Lowell,  to  hear  and  try 
offences  committed  within  the  city ;  but  that  it  was  not  in- 
tended by  this  section  to  affect  or  abridge  the  power  of  magis- 
trates in  issuing  warrants  as  provided  by  previous  statutes. 
The  policy  of  the  legislature  in  all  these  acts,  seems  to  have 
been  to  give  to  magistrates  the  power  to  issue  warrants  return* 
able  before  police  courts  in  all  cases,  even  in  those  which  they 
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bad  no  power  to  hear  and  try.  This  was  done  for  public  con- 
venience and  to  secure  the  speedy  arrest  of  offenders.  The 
construction  of  the  St.  of  1848,  c  331,  §  4,  contended  for  by 
the  defendant,  would  contravene  this  policy,  and  place  the 
police  court  of  Lowell  on  a  different  footing  in  this  respect 
from  all  other  courts  of  a  similar  character  in  the  common- 
wealth. While,  on  the  other  hand,  if  it  be  held  applicable 
only  to  the  power  to  hear  and  try  complaints,  and  not  to 
receiving  them  and  issuing  warrants,  the  statute  would  have 
full  effect,  without  breaking  in  upon  a  system,  which  would 
otherwise  be  uniform. 

Besides;  the  mere  power  to  receive  complaints  and  issue 
warrants,  without  any  right  or  authority  to  hear  or  try  the 
parties,  cannot  be  considered  an  exercise  of  jurisdiction  on  the 
part  of  a  magistrate.  It  partakes  more  of  a  ministerial  than 
of  a  judicial  character.  It  is  laid  down  in  2  Hawk.  c.  13, 
§  20,  that  where  a  warrant  is  issued  for  the  arrest  of  one  guilty 
of  an  offence,  not  cognizable  by  the  justice  who  issues  it,  the 
justice  may  be  considered  as  acting  ministerially.  See  also 
Pearce  v.  Alwood,  13  Mass.  324,  342.  In  this  view,  it  is  clear 
that  the  St.  of  1848,  c.  331,  §  4,  conferring  exclusive  jurisdiction 
on  the  police  court  of  Lowell,  does  not  annul  the  power  of  jus- 
tices to  issue  warrants  returnable  before  the  police  court,  as 
provided  by  former  statutes ;  because,  not  being  an  exercise 
of  jurisdiction,  it  does  not  come  within  the  terms  of  the  sta- 
tute.   The  warrant  in  this  case,  therefore,  was  rightly  issued. 

Exceptions  overruled. 


Commonwealth  vs.  Isaac  Clifford  &  another. 

To  constitute  the  offence  made  punishable  bj  the  Bey.  Sts.  e.  125,  \  15,  the  articles 
stolen  must  be  carried  away  by  the  robber,  and  must  be  the  property  of  the  per- 
son robbed,  or  of  some  third  person ;  and  these  facts  must  be  alleged  in  an  indict* 
ment  on  that  section,  in  the  same  manner,  as  in  an  indictment  for  robbery,  at 
common  law. 

This  was  an  indictment  for  robbery,  which  alleged  that  the 
defendants,  at  the  time  and  place  named  therein,  "with  force 
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and  arms  in  and  upon  one  Charles  Pendexter,  then  and  there 
in  the  peace  of  said  commonwealth  being,  an  assault  did 
make,  the  said  Isaac  Clifford  and  James  Bamerick  not  being 
then  and  there  armed  with  a  dangerous  weapon,  and  him  the 
said  Charles  Pendexter  did  then  and  there  by  force  and  vio- 
lence feloniously  put  in  fear,  and  did  then  and  there  feloni- 
ously rob,  steal,  and  take  from  the  person  of  him  the  said 
Charles  Pendexter,  against  his  will,  one  leather  wallet  of  the 
value  of  one  dollar,  and  sundry  bank-bills  of  the  value  in  all 
of  twenty-nine  dollars,  against  the  peace  of  said  common- 
wealth, and  the  form  of  the  statute  in  such  case  made  and 
provided." 

The  defendants,  after  conviction  in  the  court  of  common 
pleas,  moved  in  arrest  of  judgment,  on  the  ground  of  the  in- 
sufficiency of  the  indictment  But  the  presiding  judge  (Mel- 
leu,  J.)  ruled  that  the  indictment  was  sufficient  under  Rev. 
Sts.  c.  125,  §  15 ;  and  overruled  the  motion.  Whereupon  the 
defendants  alleged  exceptions. 

B.  F.  Butler,  for  the  defendants. 

Clifford,  attorney-general,  for  the  commonwealth. 

Metoalf,  J.  Robbery,  by  the  common  law,  is  larceny  from 
the  person,  accompanied  by  violence  or  by  putting  in  fear ;  and 
an  indictment  therefor  must  allege  that  the  taking  was  from 
the  person,  and  that  it  was  by  violence  or  by  putting  in  fear,  in 
addition  to  the  averments  that  are  necessary  in  indictments 
for  other  larcenies.  The  King  v.  Rogan,  Jebb's  Crown  Cases, 
62;  Smith's  case,  2  East  P.  C.  783,  784;  The  King  v.  Dow- 
ncdly,  1  Leach,  (3d  ed.)  229 ;  2  Stark.  Crim.  PL  (2d  ed.)  474. 
If,  therefore,  the  present  indictment  were  for  the  common-law 
offence  of  robbery,  it  would  be  fatally  defective,  for  want  of 
the  averments  that  the  articles,  alleged  to  have  been  stolen 
and  taken  from  Pendexter,  were  his  property  or  the  property 
of  some  third  person ;  2  Hawk.  c.  25,  §  71 ;  and  that  they 
were  carried  away  by  the  defendants.  Archb.  Crim.  PL  (5th 
Amer.  ed.)  308.  As  the  indictment  is  drawn,  all  the  aver- 
ments therein  may  be  true,  and  yet  the  defendants  not  be 
guilty  of  robbery  at  common  law.  The  wallet  and  the  bank 
bills  may  have  been  the  property  of  the  defendants,  and  may 
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have  been  unlawfully  taken  from  them  by  Pendexter.  If  so, 
the  forcible  retaking  of  them  from  him,  by  the  defendants, 
would  not  be  the  offence  of  robbery.  Rex  v.  Holly  3  Car.  &  P. 
409. 

It  was  suggested,  in  argument,  that  as  this  indictment  is 
on  §  15  of  c.  125  of  the  revised  statutes,  and  uses  the  statute 
words,  it  is  sufficient.  But  we  cannot  adopt  this  suggestion. 
The  words  of  that  section  are,  that  "  if  any  person  shall,  by- 
force  and  violence,  or  by  assault  and  putting  in  fear,  feloni- 
ously rob,  steal  and  take  from  the  person  of  another,  any 
money,  or  other  property  which  may  be  the  subject  of  larceny, 
(such  person  not  being  armed  with  a  dangerous  weapon,)  he 
shall  be  punished,"  &c  This  is  a  recnactment  of  St.  1804, 
c.  143,  §  7,  which  was  substantially  the  same.  In  neither 
statute  is  the  carrying  away  of  the  property  mentioned  as  a 
part  of  the  offence,  nor  is  it  declared,  in  either,  that  the  pro- 
perty taken  shall  belong  to  the  person  robbed,  or  to  any  third 
person.  Yet  it  was  not  the  purpose  of  the  legislature  to  cre- 
ate a  new  offence,  but  merely  to  prescribe  a  new  punishment 
of  acts  which  constitute  robbery  at  common  law.  And  it  was 
held,  in  Commonwealth  v.  Humphries,  7  Mass.  242,  that  the 
St.  of  1804  did  not  change  the  definition  of  the  crime  of 
robbery,  nor  render  it  necessary,  in  an  indictment  therefor,  on 
that  statute,  to  allege  a  putting  in  fear,  in  addition  to  the  alle- 
gation of  force  and  violence.  The  word  "  rob  "  was  inserted 
in  the  indictment  in  that  case,  and  also  in  Martin's  case,  17 
Mass.  359,  in  addition  to  the  words  "  steal,  take  and  carry 
away,"  which  only  are  inserted  in  indictments  at  common 
law.  And  as  that  word  was  used  in  St.  1804,  and  is  used  in 
c.  125  of  the  revised  statutes,  it  is  advisable,  and  perhaps  ne- 
cessary, to  insert  it  in  indictments  on  that  chapter.  But  in 
framing  an  indictment  on  a  statute,  it  is  not "  sufficient  to 
pursue  the  very  words  of  the  statute,  unless  by  so  doing  you 
fully,  directly  and  expressly  allege  the  fact  in  the  doing  or  not 
doing  whereof  the  offence  consists,  without  any  the  least  un- 
certainty or  ambiguity."  2  Hawk.  c.  25,  §  111 ;  Bac.  Ab.  In- 
dictment, H.  3.  The  words  of  the  Rev.  Sts.  c.  125,  §  15,  do 
not  set  forth,  and  were  not  intended  to  set  forth,  fully,  directly 

VOL.   VIII.  19 


Digitized  by  VjOOQlC 


218  MIDDLESEX. 


Harvard  Branch  Railroad  Corporation  0.  Rand. 


and  expressly,  all  that  is  necessary  to  constitute  the  offence 
thereby  intended  to  be  punished  To  constitute  that  offence, 
the  articles  stolen  must  be  carried  away  by  the  robber,  and 
must  be  the  property  of  the  person  robbed,  or  of  some  third 
person.  These  facts,  therefore,  must  be  alleged,  in  an  indict- 
ment on  that  section,  in  the  same  manner  in  which  they  are 
required  (as  we  have  seen)  to  be  alleged  in  an  indictment  at 
common  law.  And  as  they  are  not  alleged  in  this  indictment, 
judgment  must  be  arrested. 

Under  the  English  St.  7  &  8  Geo.  4,  c.  29,  §  6,  which 
simply  enacts  that  "if  any  person  shall  rob  any  other  per- 
son of  any  chattel,  money,  or  valuable  security,  every  such 
offender,  being  convicted  thereof,  shall  suffer,"  &o,  it  has  been 
decided  that  an  indictment,  alleging  that  the  defendant  robbed 
A.  of  certain  chattels  mentioned,  need  not  allege  that  he  did 
it  with  violence ;  the  word  "  rob  n  necessarily  importing  force 
and  violence.  Lennox  Sf  Pybutfs  case,  2  Lewin's  Crown 
Cases,  268.  But  that  decision  is  not  an  authority  for  a  similar 
decision  under  our  Rev.  Sts.  c.  125,  §  15,  which  have  expressly 
made  "  force  and  violence,  or  assault  and  putting  in  fear,"  as 
well  as  robbing,  stealing  and  taking  from  the  person,  a  part 
of  the  description  of  the  offence  thereby  made  punishable. 

Judgment  arrested. 


Harvard  Branch  Railroad  Corporation  v$.  Samuel  Rand. 

Where  the  damages,  awarded  by  the  county  commissioner!  for  land  taken  to  con- 
struct a  railroad,  are  reduced  by  a  jury,  on  the  application  of  the  railroad  corpo- 
ration, and  the  verdict  of  the  jury  is  accepted  by  the  court  of  common  pleas, 
neither  party  can  recover  of  the  other  costs  accruing  after  the  award  of  the  com- 
missioners ;  and  the  party  appealing  to  this  court,  from  the  decision  of  the  court 
of  common  pleat  refusing  to  allow  such  costs,  must  pay  to  the  other  the  costs  of 
the  appeal. 

Shaw,  C.  J.     Questions  of  costs,  though  apparently  inci- 
dental and  secondary  to  those  touching  the  merits  of  case* 
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are  often  of  considerable  intrinsic  importance,  and  quite  as 
earnestly  contested. 

The  precise  facts  here  are,  that  upon  the  application  of  the 
railroad  company  to  the  county  commissioners,  (which  they 
as  well  as  the  owner  were  authorized  to  make,  by  Rev.  Sts. 
c.  39,  §  56,)  the  respondent's  damages  were  assessed  for  the 
taking  of  his  land  by  the  petitioners  for  their  road  The 
company  being  dissatisfied  with  the  estimate,  under  §  57  of 
the  same  statute,  applied  for  a  jury,  which  was  ordered,  and 
which  assessed  the  respondent's  damages  at  a  sum  less  than 
that  awarded  by  the  commissioners.  The  verdict  being  ac- 
cepted by  the  court  of  common  pleas  after  a  hearing,  the  peti- 
tioners, the  railroad  company,  moved  for  costs,  which  the 
court  of  common  pleas  disallowed,  and  from  this  decision  they 
appealed  to  this  court 

We  think  this  question  is  settled  by  the  statute,  and  the 
construction  put  upon  it  by  this  court,  in  the  case  of  Common- 
wealth v.  Boston  Sf  Maine  Railroad,  3  Cush.  56.  The  provi- 
sion of  the  Rev.  Sts.  c.  39,  §  62,  is,  that  after  the  award  of  the 
commissioners,  if  the  railroad  company  shall  apply  for  a  jury, 
and  fail  to  reduce  the  damages,  they  shall  pay  all  the  costs 
of  the  jury,  and  other  expenses  accruing  after  the  award 
of  the  commissioners.  This  affords  a  plain  implication, 
that  if  they  reduce  the  damages,  they  shall  not  be  held  to 
pay  costs.  But  as  there  is  no  provision  that  in  such  case 
they  shall  recover  costs,  the  result  is,  that  each  party  pays  his 
own  costs,  without  any  right  to  recover  them  of  the  other. 
The  court  are  therefore  of  opinion,  that  the  judgment  of  the 
court  of  common  pleas,  disallowing  the  claim  of  the  petitioner 
for  the  costs  of  the  jury  trial,  was  correct,  and  on  this  appeal 
ought  to  be  affirmed.  Costs  of  the  appeal  are  to  be  allowed 
to  the  appellee,  under  the  general  rule,  as  the  prevailing  party 
on  this  appeal. 

M.  G.  Cobby  for  the  petitioners. 

K  Buttrick,  for  the  respondent. 
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Anne  Riley  vs.  John  Waugh. 

A  writ  of  error  will  not  lie  for  error  in  fact,  which  contradicts  the  record,  tad 
which  might  have  been  pnt  in  issue  and  tried;  more  especially,  where  it  was 
actually  put  in  issue  and  tried ;  even  when,  if  the  error  were  as  alleged,  the  court 
that  tried  the  case  had  no  jurisdiction. 

This  was  a  writ  of  error  to  reverse  a  judgment  of  this  court, 
rendered  at  the  October  term  for  this  county,  1845.  The 
action,  in  which  the  judgment  was  rendered,  was  a  writ  of 
entry  commenced  in  the  court  of  common  pleas,  by  Waugh 
against  Riley,  to  recover  a  tract  of  land,  of  which  Waugh 
claimed  to  be  seized  in  fee  and  in  mortgage.  After  trial  and 
verdict  in  favor  of  Waugh  in  the  court  of  common  pleas,  the 
action  was  removed  on  exceptions  to  this  court,  which  over- 
ruled the  exceptions,  and  rendered  a  conditional  judgment  in 
favor  of  Waugh  for  the  possession  of  the  land. 

Riley  now  assigned  as  error  in  fact  in  the  record  and  pro- 
cess, "  that  said  court  of  common  pleas,  at  which  said  action 
was  entered,  or  any  court  of  common  pleas  since,  could  not 
by  the  law  of  the  commonwealth  take  cognizance  of  the  said 
cause  of  action,  if  any,  which  accrued  to  the  said  plaintiff,  be- 
cause the  said  Waugh  was  not  seized  of  said  demanded  pre- 
mises in  fee  and  in  mortgage,  as  by  his  writ  is  supposed,  but 
was  seized  thereof  in  his  demesne  as  of  fee,  and  that  said 
cause  of  action  was  within  the  exclusive  jurisdiction  of  the 
supreme  judicial  court  of  this  commonwealth,  and  not  within 
the  jurisdiction  of  the  said  court  of  common  pleas,  and  that 
therefore  in  that  there  is  manifest  error."  To  this  the  defend- 
ant in  error  pleads,  "  that  the  judgment  mentioned  in  the  said 
Anne's  writ  of  error  is  not  erroneous  in  any  matter  of  fact  in 
manner  and  form  as  the  said  Anne  has  in  her  said  writ  alleged, 
and  of  this  he  puts  himself  upon  the  country ; "  and  by  order 
of  the  court  filed  a  specification  of  defence,  (see  6  Met  490,) 
in  which  he  gave  notice  that  he  should  rely  in  his  defence  on 
the  following  matters :  That  he  was  seized  in  fee  and  in  mort- 
gage of  the  premises  demanded  in  his  action  against  Riley; 
that  the  court  of  common  pleas  had  jurisdiction  of  that  action; 
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that  there  was  no  such  manifest  error  in  the  judgment  as  the 
plaintiff  had  assigned ;  that  if  any  such  error  existed,  it  should 
have  been  pleaded  in  abatement  of  that  action,  and  that  the 
plaintiff  in  error,  not  having  so  pleaded  it,  had  waived  all  error, 
if  any  there  was ;  and  that  all  matters  now  complained  of, 
and  assigned  as  error,  were  included  in  the  exceptions  on 
which  the  case  was  brought  before  this  court,  and  were  then 
adjudicated* 

At  the  trial,  which  was  in  this  court,  before  Metcalf,  J.,  the 
parties  agreed  that  the  report  of  the  case  of  Waugh  v.  Riley, 
8  Met.  290,  should  be  taken  as  evidence  in  this  case.  And 
the  plaintiff  in  error  offered  evidence  tending  to  show,  that 
the  defendant  in  error  at  the  date  of  his  writ  of  entry  had  the 
entire  fee  in  the  premises,  and  so  claimed  to  hold  it.  But  the 
presiding  judge  rejected  the  evidence,  and  ordered  the  writ  to 
be  dismissed,  subject  to  the  opinion  of  the  whole  court. 

B.  F.  Butler,  for  the  plaintiff  in  error.  This  court  has  ex- 
clusive jurisdiction  of  all  writs  of  entry,  except  for  the  fore- 
closure of  mortgages.  St.  1840,  c.  87,  §  1.  And  therefore,  if 
the  defendant  in  error  was  seized  in  fee  of  the  premises  de- 
manded, the  court  of  common  pleas  had  no  jurisdiction  of  the 
original  action.  Error  will  lie,  where  a  court  has  exceeded 
its  jurisdiction.  Walker  v.  Lyon,  3  PennsyL  98;  Jordan  v. 
Dennis,  7  Met  590 ;  Waters  v.  Randall,  8  Met.  132.  If  error  in 
fact  be  shown  to  exist,  a  writ  of  error  will  always  be  awarded. 
Higbie  v.  Comstock,  1  Denio,  652.  And  error  in  fact  may  be 
alleged,  even  against  the  record.  Calloway  v.  Calloway,  3 
Hairing.  332.  Consent  cannot  give  jurisdiction  where  the 
laws  do  not  give  it.  Want  of  jurisdiction  may  be  shown  at 
any  time.  Slacum  v.  Pomery,  6  Cranch,  221 ;  Jordan  v.  Den* 
nis,  7  Met  590 ;  Carlisle  v.  Weston,  21  Pick.  535 ;  Kennedy  v. 
Terrill,  Hardin,  490;  Bents  v.  Graves,  3  McCord,  280;  Tay- 
lor v.  Phillips,  3  East,  155 ;  Roberts  v.  Monkhouse,  8  East,  547. 

T.  Sopkinson,  for  the  defendant  in  error. 

Shaw,  C.  J.  Error  in  fact  cannot  be  assigned,  where  it 
contradicts  the  record,  and  where  the  matter  of  fact  might 
have  been  put  in  issue  and  tried,  and  a  fortiori,  when  it  is 
'n  fact  put  in  issue  and  tried.    2  Wms.  Saund.  101,  note* 
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Were  it  otherwise,  it  would  always  be  competent  for  a  party, 
against  whom  judgment  is  rendered,  to  sue  out  a  writ  of  error, 
and  assign  for  error,  that  the  facts  on  which  the  judgment 
proceeded  were  not  true,  and  thus  obtain  a  new  triaL  Matter 
of  fact,  which  contradicts  the  record,  is  not  assignable  for 
error,  and  therefore  the  plea  in  nullo  est  erratum  does  not  ad- 
mit the  truth  of  it;  it  is  in  nature  of  a  demurrer,  and  like  a 
demurrer  it  admits  the  facts  which  are  well  pleaded*  But  it 
is  often  and  properly  filed  where  it  is  intended  to  insist,  and  in 
the  present  case  it  does  in  fact  insist,  that  the  matter  assigned 
is  not  legally  assignable  for  error,  and  that  the  defendant  in 
error  ought  not  to  be  drawn  into  controversy  respecting  it. 
Helbut  v.  Held,  2  Stra.  684 ;  Wltiling  v.  Cochran^  9  Mass.  532. 

A  recent  case  was  cited  by  the  plaintiff  in  error,  to  show 
that  want  of  jurisdiction  is  good  ground  for  reversing  a  judg- 
ment. Jordan  v.  Dennis^  7  Met  590.  But  there  the  want  of 
jurisdiction  depended  on  matter  of  law,  apparent  on  the  face 
of  the  record. 

In  the  present  case,  the  error  assigned  is,  that  the  court  had 
no  jurisdiction,  because  the  suit  was  brought  in  the  court  of 
common  pleas  by  a  plaintiff,  whose  title  in  fact  was  not  that 
of  a  mortgagee,  but  of  a  tenant  in  fee.  This  not  only  does 
not  appear  on  the  face  of  the  record,  but  contradicts  it. 
The  plaintiff  below  counted  on  his  title  as  tenant  in  fee  and 
in  mortgage,  and  this  fact  was  denied  by  the  present  plain- 
tiff in  error,  who  offered  evidence  to  prove  that  the  then 
plaintiff  was  not  a  mortgagee ;  yet  he  recovered  judgment  in 
that  capacity,  which  was  considered  in  this  court  on  excep- 
tions. Waugh  v.  Riley y  8  Met.  290.  On  both  grounds,  we 
think  that  the  fact,  that  the  original  plaintiff  was  not  a  mort- 
gagee, and  that  the  court  of  common  pleas  had  no  jurisdic- 
tion, was  not  assignable  as  an  error  in  fact  No  other  error 
is  assigned.  Judgment  affirmed. 


Digitized  by 


Google 


OCTOBER  TERM  1851.  223 

Jacobs  v.  Peterborough  and  Shirley  Railroad  Company. 


Sylvester  Jacobs  vs.   The   Peterborough  and  Shirley 
Railroad  Company* 

The  owner  of  land,  through  which  a  railroad  corporation  were  authorized  to  make 
their  road,  gave  them  a  bond  to  convey  to  them  by  a  certain  day,  on  payment  of 
a  specified  sum  of  money,  so  much  of  his  Land  as  should  be  taken  by  them  by 
authority  of  law  for  the  purposes  of  their  road ;  and  the  corporation,  within  the 
time  allowed  by  law,  entered  upon  and  took  the  land  for  the  purposes  of  their 
road  j  but,  on  the  owner's  tendering  them,  on  the  day  named  in  the  bond,  a  deed 
of  the  land  so  taken,  refused  to  pay  him  the  stipulated  sum  of  money.  It  was 
held,  that  the  agreement,  not  having  been  signed  by  the  corporation,  ould 
not  be  specifically  enforced  against  the  corporation  in  equity. 

This  was  a  bill  in  equity  to  compel  the  specific  performance 
of  a  contract  for  the  sale  of  land  by  the  plaintiff  to  the  defend* 
ants,  and  the  purchase  of  the  same  by  tbem ;  and  wan  sub- 
mitted to  the  court  upon  the  following  facts :  — 

The  plaintiff,  on  the  20th  of  January,  1847,  executed  a  bond 
to  the  defendants,  in  the  penal  sum  of  one  thousand  dollars, 
conditioned  that  the  plaintiff  should,  on  or  before  the  first 
day  of  June,  1847,  and  upon  payment  to  him  by  the  defend- 
ants of  the  sum  of  two  hundred  dollars,  convey  to  the  defend- 
ants, in  fee  simple,  so  much  of  his  land  in  Groton  as  should 
be  taken  under  their  charter  or  by  authority  of  law,  for  the 
purpose  of  locating,  constructing  and  completing  their  rail- 
road with  a  double  track,  not  exceeding  five  rods  in  width. 

On  the  20th  of  March,  1847,  the  defendants  entered  upon 
the  land  mentioned  in  the  bond,  and  took  a  certain  portion 
thereof  for  the  purpose  of  locating,  constructing  and  complet- 
ing their  road,  pursuant  to  their  charter,  and  not  exceeding 
five  rods  in  width.  On  the  1st  of  June,  1847,  the  plaintiff 
tendered  the  defendants  a  deed  of  the  land  so  taken,  conform- 
ably to  the  condition  of  the  bond;  and  requested  them  to 
accept  of  the  same,  and  to  pay  him  two  hundred  dollars, 
and  to  comply  with  the  other  conditions  of  the  bond;  all 
of  which  they  refused  to  do. 

It  was  agreed  that  the  bond  was  not  signed  or  sealed  by 
the  defendants,  or  by  any  person  in  their  behalf;  and  that 
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they  were  not  liable  in  this  suit,  unless  they  were  so  by  virtue 
of  the  bond,  and  of  their  taking  the  land  as  aforesaid. 

B.  F.  Butler  and  B.  Russell,  for  the  plaintiff! 

O.  F.  Farley  and  F.  A.  Worcester,  for  the  defendants. 

Bigelow,  J.  The  contract  set  out  in  the  plaintiff's  bill, 
upon  which  he  seeks  to  charge  the  defendants,  is  a  con* 
tract  for  the  sale  and  purchase  of  lands.  Not  having  been 
signed  by  the  defendants,  or  by  any  person  by  them  thereunto 
authorized,  it  is  clearly  within  the  statute  of  frauds,  Rev.  Sts. 
c.  74,  §  1,  and  not  binding  upon  them.  To  avoid  this  conclu- 
sion, it  is  contended  on  the  part  of  the  plaintiff,  that  the 
case  is  taken  out  of  the  operation  of  the  statute  by  the  acts 
of  the  defendants  in  taking  possession  of  the  land  in  question, 
and  constructing  their  railroad  over  it ;  that  this  has  been  done 
under  and  in  pursuance  of  the  contract,  and  that  the  defend- 
ants are  made  liable  upon  the  ground  that  the  contract  has 
been  thus,  in  part,  performed.  But  there  are  several  answers 
to  this  proposition. 

In  the  first  place,  it  does  not  appear  that  the  defendants 
took  possession  of  the  land  under  the  contract.  They  had 
the  right,  under  their  acts  of  incorporation  and  the  general 
statutes  of  the  commonwealth,  to  enter  upon  the  land  of  the 
plaintiff  and  construct  their  railroad  over  it,  without  any  con- 
tract and  even  against  the  consent  of  the  owners.  For 
aught  that  appears  in  this  case,  all  the  acts  of  the  defend- 
ants, relied  on  as  showing  part  performance  of  the  contract, 
were  done  under  the  rights  and  powers  conferred  on  them  by 
statute,  and  not  in  pursuance  of  the  contract.  If  the  acts 
done  are  equivocal  in  their  nature,  or  susceptible  of  a  double 
interpretation,  a  court  of  equity  will  not  interfere  on  the 
ground  of  part  performance.  2  Story  on  Eq.  §  760.  But  if  it 
were  true,  that  the  contract  had  been  in  part  performed,  still 
it  would  not  thereby  be  taken  out  of  the  operation  of  the  sta- 
tute. The  decisions  of  this  court  upon  the  point  are  decisive 
of  the  question.  Bidder  v.  Hunt,  1  Pick.  328 ;  Thompson  v. 
Gould,  20  Pick.  134;  Adams  v.  Townsend,  1  Met  483.  The 
ease  of  Davenport  v.  Mason,  15  Mass.  85,  cited  by  the  piain- 
tiff's  counsel,  so  far  as  it  seems  to  countenance  a  contrary 
doctrine,  has  been  distinctly  overruled. 
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Besides,  this  court  has  no  power  to  enforce  in  equity  the 
specific  performance  of  any  but  written  contracts.  Rev.  Sts. 
c.  81,  §  8.  In  this  case  there  is  no  written  contract  by  which 
the  defendants  are  bound,  and  therefore  there  is  nothing  to 
give  jurisdiction  to  this  court  The  ground,  on  which  courts 
having  full  chancery  powers  have  interfered  to  enforce  parol 
contracts  concerning  the  sale  of  lands  which  have  been  partly 
performed,  has  been  to  furnish  remedies  against  fraud,  and  not 
because  the  contracts,  as  such,  were  binding  on  the  parties 
2  Story  on  Eq.  §  759 ;  Kidder  v.  HurU}  ubi  supra*  Such  cases 
are  not  within  the  equity  power  of  this  court. 

An  equally  decisive  objection  to  the  maintenance  of  this 
bill  is,  that  the  plaintiff  has  a  complete  and  adequate  remedy 
at  law.  If  he  has  fulfilled  the  agreement  on  his  part,  all  he 
can  ask  under  it  of  the  defendants  is,  that  they  should  pay  the 
agreed  price  for  the  land.  That  was  all,  in  any  view  of  the 
case,  which  on  their  part  they  undertook  to  do.  This  can 
be  recovered  in  an  action  at  law,  so  that,  if  the  defendants 
are  bound  by  the  contract,  the  plaintiff  has  a  perfect  remedy 
at  law ;  if  they  are  not  bound  by  the  contract,  he  has  no  re- 
medy; and  qudcunque  vid,  this  bill  cannot  be  maintained. 

Bill  dismissed. 


Danibl  S.  Richardson  vs.  Jambs  M.  Hildrbth. 

The  administrator  of  a  mortgagee,  who  daring  his  lifetime  recovered  a  conditional 
judgment  on  a  writ  of  entry  to  foreclose  the  mortgage,  mar  maintain  a  writ  of 
entry  in  this  court  against  a  disseizor  to  recover  possession  of  the  mortgaged 
premises. 

This  was  a  writ  of  entry,  brought  originally  in  this  court, 
and  tried  on  the  general  issue  before  Bigelow^  J.,  from  whose 
report  thereof  for  the  consideration  of  the  whole  court,  the 
case  appeared  to  be  as  follows :  — 

At  the  September  term,  1829,  of  the  court  of  common  pleas, 
in  this  county,  the  demandant's  intestate,  Daniel  Richardson, 
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recovered  a  conditional  judgment  against  Samuel  Hfldreth, 
for  possession  of  the  demanded  premises,  in  a  writ  of  entry  to 
foreclose  a  mortgage.  On  the  20th  of  November,  1829,  a  writ 
of  possession  was  issued  on  this  judgment,  on  which  the  pre- 
sent demandant  had  certified,  under  his  hand,  that  the  same 
had  never  been  in  any  officer's  hands,  and  that  the  costs  of  the 
execution  had  been  satisfied. 

The  tenant  came  into  possession  of  the  demanded  premises 
by  devise  from  the  mortgagor,  in  November,  1830,  and  had 
remained  in  possession  ever  since. 

Daniel  Richardson,  the  demandant's  intestate,  died  in  Feb- 
ruary, 1842,  and  the  demandant  was  duly  appointed  his 
administrator  on  the  15th  of  March,  following.  On  the  16th 
of  September,  1849,  the  demandant  made  an  entry  on  the 
demanded  premises,  and  took  possession  thereof,  as  adminis- 
trator, under  the  judgment  above  stated,  the  condition  of 
which  had  never  been  performed. 

The  tenant  contended,  that  the  demandant,  as  administra- 
tor, could  not  maintain  this  action ;  but  the  judge  overruled 
the  objection,  and  submitted  the  case  to  the  jury,  who  returned 
a  verdict  for  the  demandant. 

B.  F.  Butler,  for  the  tenant. 

D.  S.  Richardson,  for  himself. 

Bigelow,  J.  We  have  no  doubt  of  the  right  of  an  adminis- 
trator, who  has  been  disseized  of  real  estate,  of  which  he  had 
taken  possession  under  a  mortgage  to  his  intestate,  to  main- 
tain a  writ  of  entry  against  the  disseizor.  By  reference  to 
Rev.  Sts.  c.  65,  §§  11, 12,  and  15,  it  will  be  seen  that  the  legal 
seizin  and  possession  of  premises  mortgaged  to  a  deceased 
person  are  vested  in  his  executor  or  administrator  in  trust.  He 
alone  has  power  in  such  cases  to  take  possession  of  and  hold 
mortgaged  premises  and  to  release  and  discharge  the  mort- 
gage. Under  these  provisions  of  the  statute,  the  mortgaged 
premises  before  and  after  foreclosure  are  regarded  as  personal 
assets,  to  be  administered  upon  and  disposed  of  by  the  execu- 
tor or  administrator  as  such ;  the  title  to  which  is  vested  in 
him  and  not  in  the  heirs ;  until  the  same  has  been  regularly 
distributed  and  apportioned  under  §  15.     The  legal  estate  and 
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Hie  right  to  the  possession  of  the  demanded  premises,  there- 
fore, being  in  the  demandant,  as  administrator,  under  these 
provisions  of  the  statute,  he  can  well  maintain  this  action  to 
recover  them.  Such  was  the  construction  put  on  the  St.  of 
1788,  c.  51,  from  which  the  above  sections  of  the  revised 
statutes  are  chiefly  taken.  Boylsion  v.  Carver,  4  Mass.  598, 
610. 

The  cases  cited  by  the  tenant,  in  which  it  has  been  de- 
cided, that  an  executor  or  administrator  cannot  maintain  an 
action  against  a  disseizor  to  recover  real  estate  of  which  the 
deceased  died  seized,  for  the  purpose  of  selling  it  to  pay  the 
debts  of  the  deceased,  stand  upon  an  entirely  different  ground. 
There  the  seizin  is  vested  in  the  heirs ;  and  the  authority  to 
sell  to  pay  debts  may  be  well  executed  without  possession. 
Hathaway  v.  Valentine,  14  Mass.  500. 

It  is  objected,  however,  that  this  action,  if  it  can  be  main- 
tained by  the  present  demandant,  should  have  been  brought 
in  the  court  of  common  pleas  under  St.  1840,  c.  87,  §  1,  by 
which  original  and  exclusive  jurisdiction  of  all  actions,  brought 
for  the  foreclosure  of  mortgages,  is  given  to  that  court  This 
objection  would  be  well  founded,  if  this  were  in  fact  an  action 
brought  for  foreclosure.  But  we  do  not  so  understand  it 
The  suit  on  the  mortgage,  for  the  purpose  of  foreclosing  it, 
was  brought  in  the  lifetime  of  the  intestate ;  and  the  con- 
ditional judgment  allowed  by  the  statute  was  then  rendered. 
The  demandant  does  not  now  seek  for  any  such  judgment 
The  tenant,  claiming  under  the  original  mortgagor,  cannot 
again  ask  for  it  It  is  under  that  very  judgment,  still  in  force, 
that  the  demandant  has  entered  and  become  seised  and  pos- 
sessed of  the  demanded  premises.  His  possession,  taken  under 
the  judgment  recovered  by  his  intestate,  was  lawful ;  for  it  is 
common  learning,  that  a  man,  who  has  judgment  for  posses- 
sion, may  enter  without  writ  McNeil  v.  Bright,  4  Mass. 
300.  The  demandant,  then,  being  lawfully  in  possession 
under  the  mortgage  and  judgment  for  the  purpose  of  fore- 
closure, is  disseized  by  the  tenant  This  action  is  brought, 
therefore,  not  for  the  purpose  of  foreclosure,  that  having  already 
been  done,  but  to  protect  the  possession  of  the  demandant 


Digitized  by  VjOOQlC 


828  MIDDLESEX. 


Cobb  v.  Wood. 


against  the  wrongful  act  of  the  tenant  The  tenant  is  charged 
as  a  wrongdoer.  To  this  he  pleads  only  the  general  issue, 
thereby  admitting  the  disseizin  and  putting  in  issue  only 
the  title  of  the  demandant.  He  does  not  claim  to  stand  on 
the  footing  of  a  mortgagor.  The  demandant  shows  a  good 
title,  and  therefore  a  right  to  recover  the  premises  against 
the  tenant.  Miner  v.  Stevens,  1  Cush.  468.  A  mortgagee 
at  common  law  may  have  judgment  for  possession  of  the 
mortgaged  premises  before  condition  broken ;  and  this  right 
is  expressly  recognized  in  Rev.  Sts.  c.  107,  §  9.  When,  there- 
fore,  the  object  of  the  suit  is  not  to  foreclose  a  mortgage,  but 
to  recover  possession  against  a  wrongdoer,  there  seems  to  be 
no  reason  why  the  same  judgment  may  not  be  recovered  after 
condition  broken.  In  such  case  the  right  of  the  mortgagor, 
or  those  claiming  under  him,  to  redeem  the  premises,  would 
not  be  affected,  but  could  be  enforced  by  a  bill  in  equity. 
Bee  Oreen  v.  Kemp,  13  Mass.  515,  519. 

Judgment  on  the  verdict. 


Moses  Q.  Cobb  vs.  David  Wood. 

An  administrator,  having  sold  land  of  his  intestate  under  license  from  the  probata 
court,  in  an  action  against  a  party  who  bids  it  off  and  signs  the  memorandum  of 
sale,  and  then  refuses  to  pay  the  price,  so  that  the  administrator  is  obliged  to  sell 
it  again,  may  recover  the  full  difference  in  price,  if  the  land  sells  for  less  at  the 
second  sale  than  at  the  first;  although  the  amount  obtained  at  the  second  sale  is 
sufficient  tc  pay  all  debts  of  the  testator  and  charges  of  administration. 

This  was  an  action  brought  by  the  plaintiff,  as  administra- 
tor of  the  estate  of  Benjamin  Muzzey,  to  recover  damages  for 
the^non-fulfilment  of  a  contract  for  the  purchase  of  land. 

The  plaintiff  alleged  in  his  declaration,  and  at  the  trial  pro- 
duced evidence  tending  to  show,  that  he,  being  administrator 
of  Muzzey*s  estate,  obtained  a  license  from  the  judge  of  pro- 
bate to  sell  so  much  of  the  real  estate  of  his  intestate,  for  the 
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purpose  of  paying  debts  and  charges  of  administration  as 
would  raise  the  sum  of  $42,611.54 ;  that  he  took  all  the  neces- 
sary legal  steps  and  finally  sold  a  portion  of  the  said  real 
estate  at  auction ;  that  the  defendant  at  said  sale  bid  off,  for 
the  consideration  of  $7,280.32,  certain  tracts  of  land  being 
those  mentioned  in  the  declaration,  and  signed  an  agreement 
in  writing  that  he  had  purchased  said  tracts  of  land  and  would 
pay  the  consideration  and  take  a  deed  thereof;  and  that  he 
subsequently  refused  to  pay  the  consideration  and  take  the 
deed. 

The  plaintiff  also  proved  that  subsequently  to  the  refusal 
by  the  defendant,  the  plaintiff,  as  administrator  as  aforesaid 
and  under  the  aforesaid  license,  again  took  the  necessary  legal 
formalities  and  again  exposed  to  sale, "  for  the  benefit  of  whom 
it  may  concern,"  the  said  tracts  of  land  by  public  auction  at 
administrator's  sale,  and  that  the  parcels  of  land  were  sold 
for  the  sum  of  $5,303.91,  being  $1,976.41  less  than  the  amount 
at  which  they  had  been  bid  off  by  the  defendant. 

It  also  appeared  that  the  appraised  value  of  the  real  estate 
of  the  said  Muzzey,  according  to  the  inventory  returned  by 
the  plaintiff,  was  $51,650,  being  $9,038.46  more  than  the 
amount  which  the  plaintiff  was  authorized  to  raise  by  sale 
under  the  license  of  the  probate  court 

The  plaintiff  here  rested  his  case.  He  produced  no  evidence 
of  the  amount  of  debts  and  costs  of  administration  of  the 
estate  other  than  that  contained  in  his  petition  on  which  the 
license  of  sale  was  granted ;  nor  any  evidence  of  the  value  of 
all  of  the  real  estate  other  than  that  contained  in  the  inven- 
tory ;  nor  any  evidence  of  any  special  damage  to  the  plaintiff 
as  administrator,  or  to  the  estate  which  he  represented. 

The  defendant,  not  controverting  any  of  the  facts,  asked  the 
judge  to  instruct  the  jury,  that  the  plaintiff  on  this  evidence 
was  entitled  to  recover  only  nominal  damages,  or  at  most  only 
an  amount  of  damages  equal  to  the  costs  of  the  second  sale, 
because  it  appeared  by  the  evidence  that  there  was  sufficient 
real  estate  to  pay  all  debts  and  costs  of  administration  not- 
withstanding the  lesser  price  which,  the  tracts  of  land  in  ques- 
tion brought  at  the  second  sale ;  and  that  therefore  any  injury 
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or  loss,  caused  by  the  non-compliance  of  the  defendant  with 
his  agreement,  was  an  injury  to  the  heirs  at  law  of  Muzzey 
and  not  to  the  plaintiff  as  his  administrator.  But  the  presid- 
ing judge  declined  so  to  rule,  and  instructed  the  jury  that  the 
plaintiff  was  entitled  to  recover  of  the  defendant  the  full  differ- 
ence between  the  amount  of  the  first  and  second  sale,  with 
the  costs  of  the  second  sale  and  interest.  A  verdict  being 
returned  accordingly,  the  defendant  alleged  exceptions. 

A.  EL  Nelson,  for  the  defendant. 

J.  Dana,  for  the  plaintiff 

Shaw,  C.  J.  This  was  a  valid  and  binding  contract  en* 
tered  into  by  the  defendant  with  the  plaintiff,  and  being  made 
after  the  death  of  the  intestate,  the  plaintiff  might  sue  in  his 
own  name  or  as  administrator.  Mowry  v.  Adams,  14  Mass. 
327.  In  either  case,  he  is  regarded  as  a  trustee,  for  whom  it 
may  concern,  creditors,  widow  or  heirs,  to  be  ascertained  after- 
wards in  a  due  course  of  legal  proceeding.  Consequently, 
whatever  he  recovers  must  be  accounted  for  as  assets.  The 
administrator  had  a  legal  title  and  good  cause  of  action,  upon 
which  no  other  person  could  maintain  an  action,  and  therefore 
in  his  representative  capacity  has  a  right  to  full  damages  sus- 
tained by  the  breach  of  the  defendant's  contract  It  is  no 
defence,  that  others  have  a  beneficial  interest  in  the  damages, 
which  the  plaintiff  has  a  right  to  recover.  The  directions 
were  right,  and  the  plaintiff  is  entitled  to  judgment. 


George  Lawton  vs.  The  Fitchburg  Railroad  Company. 

A  railroad  corporation,  in  consideration  of  an  amicable  settlement  of  his  damages 
by  the  owner  of  land  taken  for  their  road,  agreed  with  him  to  fence  the  land 
taken;  and,  failing  to  do  bo  within  a  reasonable  time,  were  sued  bj  him  for 
breach  of  the  agreement.  It  was  held,  that  a  subsequent  erection  of  the  fences 
by  them,  without  the  plaintiff's  consent  or  approbation,  did  not  affect  his  right 
to  recover;  and  that  the  measure  of  his  damages  was  the  sum  which  it  would 
fairly  cost  to  erect  the  fences  according  to  the  agreement. 

This  action,  which  was  tried  before  Fletcher,  J.,  was  brought 
ill  this  court,  on  the  10th  of  November,  1849,  to  recover  da- 
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mages  of  the  defendants  for  not  making  and  maintaining  two 
fences,  one  on  each  side  of  their  road  in  Waltham*  The 
action  was  founded  on  a  contract,  dated  November  11th, 
1843,  which  is  in  the  following  words :  u  It  is  agreed  by  the 
Fitchburg  Railroad  Company,  in  consideration  of  an  ami- 
cable settlement  with  George  Lawton  of  Waltham,  for  land 
taken  by  them  for  the  use  of  their  road ;  that  they  will  remove 
from  the  part  of  the  land  now  being  excavated  all  the  soil 
for  his  use ;  that  they  will  allow  him  to  have  the  fences  and 
the  walls  in  his  ice-house ;  that  they  will  build  and  maintain 
two  fences,  the  one  on  the  south  side  of  the  railroad,  like 
the  one  between  him  and  Mr.  Boyden,  and  one  on  the  north 
side,  like  the  one  on  the  street  that  runs  nearly  parallel  with 
the  railroad,  and  build  him  a  wooden  bridge  twelve  feet 
wide,  and  a  gate  on  each  end  of  the  bridge." 

The  defendants  relied,  as  special  matter  of  defence,  on  a 
performance.  The  defendants'  road  was  constructed  through 
the  plaintiff's  land  in  the  winter  and  spring  of  1844.  The 
excavation  through  the  plaintiff's  land  was  twelve  or  fourteen 
feet  deep.  No  claim  was  made  by  him  on  account  of  the 
bridge,  gates  or  removed  of  the  soil  mentioned  in  the  contract, 
but  only  for  the  fences.  No  fence  had  been  built  by  the  de- 
fendants, on  either  side  of  the  road,  at  the  time  this  action 
was  commenced,  nor  had  any  been  built  by  the  plaintiff! 

After  the  commencement  of  this  action,  to  wit,  in  Novem- 
ber and  December,  1849,  the  defendants  erected  a  fence  on  the 
south  side  of  their  road,  and  in  the  spring  of  1850  they  built 
one  on  the  north  side.  These  fences  respectively  were  built 
like  those  referred  to  in  the  contract ;  and  the  defendants  in- 
troduced evidence  to  show  that  these  fences  were  erected  with 
the  consent  and  approbation  of  the  plaintiff;  but  this  was  de- 
nied by  the  plaintiff  who  insisted,  and  endeavored  to  show, 
that  he  in  no  way  consented  to,  but  opposed  the  erection  of 
the  fences. 

The  defendants,  admitting  that  they  did  not  erect  the  fences 
referred  to  in  the  contract,  until  after  this  action  was  brought, 
contended,  that  having  erected  them  since  and  before  trial, 
whether  with  the  consent  and  approbation  of  the  plaintiff  o* 
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not,  the  plaintiff  could  only  recover  damages  for  the  injury  he 
had  sustained  by  the  defendants  not  erecting  the  fences  within 
a  reasonable  time  after  the  making  of  the  contract)  and  could 
not  recover  the  cost  or  value  of  the  fences  themselves. 

But  upon  this  point  the  jury  were  instructed,  that  if  the 
fences  were  erected  by  the  defendants,  after  the  institution  of 
this  suit,  without  the  consent  or  approbation  of  the  plaintiff, 
the  erection  of  them  would  not  take  away  the  plaintiff's 
right,  as  it  existed  at  the  time  of  the  institution  of  the  suit, 
to  recover  damages  for  the  breach  of  contract  by  the  defend- 
ants, and  that  the  damages,  which  the  plaintiff  would  be  en- 
titled to  recover  for  the  failure  of  the  defendants  to  perform 
their  contract,  would  be  the  amount  which  it  would  fairly  cost 
to  erect  the  fences  according  to  the  contract.  A  verdict  was 
found  for  the  plaintiff,  and  the  defendants  excepted  to  the  said 
instructions. 

E.  Butiricky  for  the  defendants. 

N.  P.  Banks,  Jrn  for  the  plaintiff 

Metcalf,  J.  As  the  agreement  of  the  parties  mentioned 
no  time  within  which  the  fences  were  to  be  erected,  the  law 
required  that  they  should  be  erected  within  a  reasonable  time ; 
and  the  defendants  do  not  deny  that  they  failed  to  erect 
them  within  such  time.  There  was,  therefore,  a  breach  of 
the  agreement,  when  this  action  was  commenced,  and  the 
plaintiff  then  had  a  right  to  recover  damages  for  the  breach. 
This  right  was  not  impaired  nor  affected  by  the  subsequent 
erection  of  the  fences  by  the  defendants,  without  the  plain- 
tiff's consent  or  approbation.  8  Wend.  567.  And  so  the 
jury  were  instructed.  They  were  further  instructed,  that  the 
plaintiff  was  entitled  to  recover,  as  damages,  the  sum  which 
it  would  fairly  cost  to  erect  the  fences  according  to  the  agree- 
ment The  correctness  of  these  instructions  is  questioned  by 
the  defendants'  counsel;  because,  as  he  suggests,  they  au- 
thorized the  jury  to  give  greater  damages  than  the  plaintiff 
may  have  suffered  by  the  defendants'  omission  to  erect  the 
fences.  But  there  is  no  legal  force  in  this  suggestion.  The 
injury  to  the  plaintiff's  land,  by  reason  of  its  remaining  un« 
fenced,  is  not  the  ground  of  the  damages  which  he  sought  im 
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recover  in  this  action.  The  defendants  took  his  land  for  their 
railroad,  and  he  amicably  settled  with  them  for  such  taking, 
upon  their  agreeing  to  put  up  fences  on  the  sides  of  their 
road.  The  erection  of  the  fences  by  them  was  a  part  of  the 
consideration  of  the  settlement  for  the  land  taken  by  them. 
The  fair  cost  of  the  fences  was  the  amount  of  that  part  of 
such  consideration.  The  plaintiff  chose  to  have  fences  be- 
tween his  land  and  the  railroad ;  and  if  the  defendants  had 
not  agreed  to  erect  them,  he  would  or  might  have  demanded 
of  them,  as  a  condition  of  settlement,  the  sum  necessary 
to  enable  him  to  erect  and  maintain  them  himself.  Whether, 
therefore,  there  was  any  necessity  for  these  fences,  in  order  to 
protect  his  lands,  or  whether  he  has  suffered  any  injury  in  his 
lands  from  the  want  of  fences,  is  no  part  of  the  present  in- 
quiry. He  offered  no  evidence  on  these  points,  at  the  trial. 
If  he  had  proved  such  injury,  another  question  might  have 
been  raised  respecting  the  rule  of  damages.  As  the  case 
stood,  at  the  trial,  the  instructions  given  to  the  jury  were,  in 
our  opinion,  correct  Judgment  an  the  verdict. 


Ephraim  Buttrick  vs.  Asa  Holden. 

A  contract,  dated  the  19th  of  April,  and  in  fact  executed  before  noon  on  that  day, 
to  convey  land  to  A.  within  twenty  days  from  the  date,  is  broken  by  a  convey- 
ance of  the  land  to  B.  at  any  time  on  the  9th  of  May. 

H.  having  contracted  to  convey  land  to  A.,  conveyed  it  to  B.  It  was  held,  that  a 
judgment  in  favor  of  H.  and  B.,  on  a  bill  in  equity  brought  against  them  by  A. 
for  a  specific  performance  of  the  contract,  was  no  bar  to  an  action  by  A  against 
B.  alone  to  recover  damages  for  the  breach  of  the  contract. 

This  was  an  action  on  the  case  to  recover  damages  for  the 
breach  of  a  written  contract,  dated  the  19th  of  April,  1844, 
whereby  the  defendant,  in  consideration  of  certain  payments 
to  be  made,  and  notes  to  be  cancelled  by  the  plaintiff,  pro* 
mised  to  convey  to  him,  within  twenty  days  from  the  date, 
20# 
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certain  lands  in  Stoneham  and  Maiden.  The  breach  alleged 
was,  that  although  the  plaintiff  had  always  been  ready  to  per- 
form the  contract  on  his  part,  and  to  accept  a  deed  of  the 
land,  yet  the  defendant  had  neglected  and  refused  to  convey 
the  same  to  the  plaintiff;  but,  on  the  contrary,  before  the  ex- 
piration of  the  twenty  days,  to  wit,  on  the  9th  day  of  May, 
con  f eyed  the  same  to  one  Bigelow,  and  thereby  disabled 
himself  to  perform  his  contract. 

The  defendant  pleaded  the  general  issue,  and  specified  in 
defence,  that  the  subject-matter  of  this  action  had  been  before 
adjudicated  by  this  court,  in  a  suit  in  equity  between  the 
plaintiff  and  the  defendant  and  Bigelow. 

At  the  trial,  which  was  before  Fletcher,  J.,  the  plaintiff,  in 
order  to  prove  the  breach,  produced  an  office  copy  of  the 
deed  of  the  premises  from  the  defendant  to  Bigelow,  dated 
May  9th,  1844,  and  recorded  in  the  registry  of  deeds  on  the 
same  day.  The  defendant  then  objected  that  the  plaintiff 
had  offered  no  proof,  that  he  had  himself  been  ready  to  com- 
ply with  the  terms  of  the  contract  on  his  part,  or  had  in  any 
way  offered  to  do  so,  or  that  he  had  been  aware  of  the  con- 
veyance of  the  premises  to  Bigelow;  that  the  plaintiff  there- 
fore had  no  right  to  complain  of  the  breach;  and  that  the 
office  copy  was  not  sufficient  evidence  of  a  breach  of  the 
contract.  But  the  presiding  judge  ruled  that  the  office  copy 
was  sufficient  evidence,  in  the  absence  of  any  other  testi- 
mony, and  that  the  plaintiff  was  not  bound  to  furnish  any 
evidence  of  a  readiness  or  offer  to  comply  with  the  terms  of 
the  contract  on  his  part 

It  afterwards  appeared  in  evidence,  that  the  original  con- 
tract was  executed  before  noon  of  the  19th  of  April.  The 
defendant  thereupon  contended  that  the  plaintiff  was  bound 
to  prove,  that  the  deed  to  Bigelow  was  executed  and  delivered 
oefore  noon  of  the  9th  of  May  following.  But  the  judge  ruled 
otherwise. 

The  defendant  then  offered  to  prove  that  after  the  9th  of 
May,  and  before  the  commencement  of  this  action,  the  plain- 
tiff brought  a  bill  in  equity  in  this  court  against  this  defendant 
and  said  Bigelow  for  a  specific  performance  of  this  contract, 
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and  far  relief;  that  in  the  bill,  and  in  the  answers  and  plead- 
ings thereto,  the  whole  subject-matter  of  this  contract,  and 
the  consideration  and  breach  thereof,  were  gone  into  and  ex- 
amined ;  and  that  this  court,  upon  a  consideration  of  this  bill, 
answers  and  pleadings,  had  ordered  the  bill  to  be  dismissed 
with  costs  for  the  defendants.  But  the  judge  ruled  that  this 
evidence  was  not  admissible  to  support  the  defence  of  former 
adjudication,  and  refused  to  receive  the  same  for  that  purpose 
and  in  bar  of  the  action. 

The  jury  thereupon  returned  a  verdict  for  the  plaintiff; 
and  the  defendant  alleged  exceptions  to  the  above  rulings. 

A.  H  Nelson,  for  the  defendant.  1.  The  deed  from  the 
defendant  to  Bigelow,  unless  executed  before  noon  of  the  9th 
of  May,  was  not  within  the  twenty  days.  Bigelow  v.  Wtllr 
son,  1  Pick.  485,  495.  2.  No  breach  of  the  contract  was 
proved.  Heard  v.  Bowers,  23  Pick.  455 ;  Trask  v.  Vinson,  20 
Pick.  Ill;  2  GreenL  Ev  §  237;  Robb  v.  Montgomery,  20 
Johns.  15;  Norihrup  v.  Northrvp,  6  Cow.  296;  Cunningham  v. 
Morrell,  10  Johns.  203 ;  Seers  v.  Fowler,  2  Johns.  272 ;  Haven 
v.  Bush,  2  Johns,  387;  Dana  v.  King,  2  Pick.  155;  Hunt  v. 
Livermore,  5  Pick.  395 ;  [The  exception  to  the  admission  of 
the  office  copy  was  waived.]  3.  The  evidence  offered  by  the 
defendants,  to  show  a  former  adjudication  of  the  subject- 
matter  of  this  suit,  was  competent.  Mills  v.  Gore,  20  Pick. 
28;  6  Dane  Ab.  89. 

K  Buttrick,  for  himself.  1.  The  conveyance  by  the  defend- 
ant to  Bigelow,  even  if  made  after  noon  of  the  9th  of  May, 
was  within  the  twenty  days  mentioned  in  the  contract.  Bige- 
low v.  Willson,  1  Pick.  485;  Wiggin  v.  Peters,  1  Met  127. 
2.  And  such  conveyance  was  a  breach  of  the  contract  on 
the  defendant's  part  Hopkins  v.  Young,  11  Mass.  302 ;  Heard 
v.  Bowers,  23  Pick.  455 ;  Ford  v.  TiUey,  6  B.  &  C.  327 ;  Jwdr 
son  v.  Wass,  11  Johns.  527.  3.  The  evidence  offered  by  the 
defendant  was  not  admissible  for  the  purpose  for  which  it  was 
offered.    2  Dan.  Ch.  Prac.  (Perk,  ed.)  1200,  note. 

Shaw,  C.  J.  If  the  defendant  disabled  himself  from  com* 
plying  with  his  contract,  by  conveying  the  estate  to  another 
oerson  within  the  time  limited  in  the  contract  for  making  a 
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conveyance  to  the  plaintiff,  the  tender  of  performance  on  the 
part  of  the  latter  is  not  necessary.  Newcomb  v.  Brackett,  16 
Mass,  161 ;  Yelv.  ( Amer.  ed.)  76,  in  notis.  The  day  of  the 
date  (April  19th)  being  excluded,  the  plaintiff  would  have 
been  in  time  to  offer  performance,  at  any  time  on  the  9th  of 
May ;  if  therefore  during  that  day  the  defendant  conveyed,  it 
was  an  excuse. 

As  to  the  other  point:  The  suit  in  equity  was  between 
others;  it  could  only  be  sustained  by  affecting  Bigelow  with 
notice.  A  judgment  for  the  defendants  in  that  suit  therefore 
does  not  tend  to  negative  the  defendant's  breach  of  contract, 
on  which  this  action  at  law  is  brought 

Exceptions  overruled. 


Sylvester  Jacobs  vs.  Luther  F.  Potter  &  another. 

A  writ  of  error  will  not  lie  to  correct  a  mistake  in  the  taxation  of  costs  bj  the 
clerk :  bnt  the  remedy  in  such  case  is  by  appeal. 

This  was  a  writ  of  error  to  reverse  a  judgment  of  the  court 
of  common  pleas  in  favor  of  the  defendants  in  an  action 
brought  against  them  by  the  plaintiff.  The  error  assigned 
was,  that  other  attendance  had  been  allowed  to  the  defendants 
in  the  taxation  of  the  costs  and  in  the  judgment  aforesaid 
against  the  plaintiff,  than  what  had  been  actually  performed 
by  them  or  their  attorney.  The  defendants  pleaded  in  nuUo 
est  erratum. 

B.  Russell,  (with  whom  was  B.  F.  Butler,)  for  plaintiff  in 
error. 

O.  F.  Farley,  for  the  defendant  in  error. 

By  the  Court.  The  court  are  of  opinion  that  a  writ  of 
error  will  not  lie  in  this  case.  For  any  irregularity  in  the 
taxation  of  costs  by  the  clerk,  the  remedy  is  by  appeal 

Judgment  affirmed. 
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Tra  Boston  and  Maine  Railroad  vs.  The  Citt  op  Cam* 

BRIDGE. 

The  flats  lying  between  the  channels  of  Charles  and  Miller's  rivers,  outside  of 
the  location  of  the  road  of  the  Boston  and  Maine  Railroad  Extension  Company, 
and  filled  up  by  the  said  company,  pursuant  to  the  authority  given  by  St,  1845, 
e.  224,  f  1,  for  die  location  of  engine-houses  and  wood-houses  and  other  purposes 
for  the  use  of  their  road,  and  used,  when  so  filled  up,  exclusively  for  such  pur 
poses,  are  not  exempt  from  taxation. 

This  was  an  action  of  assumpsit  to  recover  the  amount  of 
a  tax  assessed  upon  the  plaintiffs,  and  paid  by  them  to  the 
defendants ;  and  was  submitted  to  the  court  upon  the  follow- 
ing statement  of  facts :  — 

The  Boston  and  Maine  Railroad  Extension  Company,  in- 
corporated by  St.  1844,  c.  172,  located  their  road  five  rods 
wide,  and  on  the  13th  of  February,  1845,  filed  the  location 
thereof  as  required  by  law.  By  St.  1845,  c.  224,  §  1,  the 
company  was  authorized  "  to  erect  a  sea-wall  across  the  flats 
between  the  channels  of  Charles  and  Miller's  rivers,  on  the 
westerly  side  of  their  road,  as  now  located,  across  said  flats, 
one  hundred  and  fifty  feet,  from  the  centre  line  of  their  bridge, 
as  now  built,  and  parallel  thereto,  and  inclose  and  fill  up  the 
said  flats  below  or  easterly  of  said  wall,  not  exceeding  ninety 
feet  easterly  of  said  centre  line,  for  the  location  of  engine- 
houses,  wood-houses,  and  other  purposes  for  the  use  of  said 
road."  A  sea-wall  was  built  accordingly,  and  the  said  flats, 
which  are  within  the  limits  of  Cambridge,  were  filled  up,  and 
the  same  are  now,  and  always  have  been,  used  exclusively  for 
the  purposes  of  the  road  The  third  section  of  the  act  last 
referred  to  is  as  follows :  "  The  provisions  of  this  act  shall  in 
nowise  affect  the  legal  rights  of  any  other  persons  or  corpo- 
rations whatever."  By  St.  1845,  c.  159,  the  Boston  and  Maine 
Railroad  Extension  Company  and  the  Boston  and  Maine 
Railroad  were  authorized  to  unite  themselves  in  one  corpora- 
tion, to  be  called  the  Boston  and  Maine  Railroad,  which  was 
soon  after  done. 

In  May,  1849,  the  assessors  of  Cambridge  assessed  a  tax  oa 
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bo  much  of  the  flats  so  filled  up,  as  are  outside  of  the  limits  of 
said  railroad  as  located  by  the  plaintiff,  and  was  paid  by  the 
plaintiffs  to  the  collector  of  the  defendants  under  protest;  and 
this  action  is  brought  to  recover  the  sum  so  paid  with  interest. 
Judgment  is  to  be  rendered  as  the  court  shall  direct 

G.  Minot,  for  the  plaintiffs. 

E.  Buttrick,  for  the  defendants. 

Shaw,  C.  J;  The  plaintiffs,  having  been  taxed  for  real 
estate  situated  in  Cambridge,  paid  the  tax  under  protest,  and 
now  bring  their  action  to  recover  it  back,  on  the  ground  that 
they  were  not  liable  to  be  taxed  for  such  real  estate.  The 
plaintiffs  insist  that  this  estate  is  wholly  exempted  from  taxa- 
tion, on  the  ground  that  it  was  granted  to  them  by  the  com- 
monwealth for  a  public  use.  Their  road  was  laid  out  accord- 
ing to  their  charter,  five  rods  wide,  and  was  located  accord- 
ingly. The  tax  is  assessed  on  land  lying  outside  of  the  said 
location  of  five  rods,  and  appropriated  to  the  erection  of  car- 
houses,  wood-houses,  and  other  buildings  to  be  used  exclu- 
sively for  the  purposes  of  the  railroad.  The  rule  was  laid 
down  in  the  case  of  Worcester  v.  Western  Railroad,  4  Met. 
564,  which  we  think  must  govern  this.  The  charter  and  the 
general  railroad  act  having  prescribed  the  width  of  five  rods 
as  the  land  to  be  appropriated  specifically  to  public  use,  the 
court  were  of  opinion  that  this  constituted  the  limit,  to  which 
these  companies  can  claim  an  appropriation  of  land  for  public 
use,  as  well  for  car-houses,  passenger-houses,  warehouses, 
and  other  buildings  for  the  use  of  the  company,  as  for  the 
track  and  road-bed,  with  a  few  exceptions  not  affecting  this 
question,  unless  a  larger  space  is  thus  specially  appropriated* 
And  in  a  more  recent  case  it  was  held,  that  the  grant  of  a 
railroad  to  pass  over  land,  the  property  of  the  commonwealth, 
could  not  be  construed  as  an  appropriation  to  public  use,  and 
warrant  the  conclusion  that  the  legislature  intended  to  grant 
the  right  to  take  the  land  of  the  commonwealth,  without  com- 
pensation, unless  such  intention  was  manifested  by  express 
terms  or  necessary  implication ;  and  that  no  such  intention 
appeared  in  that  charter.  Commonwealth  v.  Boston  Sf  Maine 
Railroad,  3  Cush.  25. 
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Ab  these  companies  are  authorized  to  take  and  hold  land 
by  purchase,  if  all  the  land  thus  purchased  should  so  far  be 
deemed  property  appropriated  to  public  use,  as  to  exempt  it 
from  taxation,  we  think  this  would  not  be  in  conformity  with 
the  manifest  object  and  policy  of  the  legislature ;  and  as  no 
other  limit  than  the  five  rods  is  mentioned,  that  must  be  the 
limit  as  a  general  rule.  We  have  no  doubt  that  the  legisla- 
ture would  have  power  to  appropriate  a  larger  width  of  land, 
and  declare  it  public,  and  exempt  from  taxation,  when  any 
special  exigency  might  in  their  judgment  require  it ;  but  we 
are  of  opinion,  that  if  such  were  the  intent,  it  would  be  done 
in  express  terms,  or  by  fair  implication.  Indeed,  the  power 
of  the  legislature  to  provide  for  such  exemption,  to  meet  any 
special  exigency,  strengthens  the  conclusion,  that  the  limit  is 
intended  to  be  fixed  at  fiv;  rods,  where  no.  such  intent  is 
shown. 

The  only  consideration,  which  is  relied  on  to  distinguish 
this  from  the  cases  cited,  is  that  the  land  thus  taxed,  before  it 
was  filled  up,  was  part  of  the  public  domain,  and  the  right  to 
fill  it  up  for  the  use  of  engine-houses,  was  granted  to  the  com- 
pany by  a  special  act,  St.  1845,  c.  224,  §  1.  In  looking  at  this 
act,  it  manifests  great  caution  to  do  nothing  more  than  grant 
the  use  of  the  soil,  over  and  upon  which  the  road  by  its  char- 
ter had  been  located  five  rods,  to  a  somewhat  larger  width. 
We  can  perceive  nothing  in  this  case  to  distinguish  it  from  a 
case,  where  solid  land  is  granted  to  the  railroad  corporation 
by  a  private  proprietor,  or  even  by  the  commonwealth,  if  unac- 
companied with  any  intention  to  grant  any  other  privilege, 
than  that  which  belongs  to  land  bought  by  the  proprietors 
of  the  road,  beyond  the  limits  of  the  five  rods.  So  construing 
this  grant,  it  comes  within  the  rule  already  adopted,  accord* 
ing  to  which  this  estate  was  not  exempt  from  taxation. 

Judgment  for  ike  defendants 
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Commonwealth  vs.  The  Fitchburg  Railroad  Company. 


The  Lancaster  and  Sterling  Branch  Railroad  Company  were  authorized  by  their 
charter  to  locate  their  road,  commencing  at  a  certain  point,  "  thence  running 
through  Acton,  Sudbury,  Stow,  Marlborough,"  &c.  It  was  held,  that  they  were 
not  obliged  by  this  act  to  locate  their  road  through  these  towns  in  the  order 
named;  but  that  a  location  from  Acton  through  Stow  to  Sudbury,  and  thence 
through  Stow  again  to  Marlborough,  was  valid.  It  was  held,  also,  that  the 
petitions  to  the  legislature,  on  which  the  act  was  granted,  were  inadmissible  in 
evidence  to  affect  the  construction  of  the  act  in  this  particular. 


This  was  an  indictment  for  a  nuisance  in  placing  sand  and 
gravel  in  a  highway  in  Stow.  The  defendants  pleaded  not 
guilty.  The  trial  was  in  the  court  of  common  pleas  before 
Wells,  C.  J.,  who  reported  the  case  for  the  decision  of  this 
court  on  certain  questions  of  law  hereinafter  stated. 

By  the  St.  of  1846,  c.  239,  certain  persons  were  incorporated 
by  the  name  of  the  Lancaster  and  Sterling  Branch  Railroad 
Company,  with  authority  to  locate  and  construct  a  railroad, 
u  commencing  at  some  convenient  point  on  the  Fitchburg 
railroad  in  the  town  of  Acton,  thence  running  to  the  village 
of  Stow,  thence  through  Bolton  and  Lancaster  to  a  point  in 
Sterling,  convenient  to  intersect  the  contemplated  railroad 
from  Fitchburg  towards  Worcester ;  or,  at  the  option  of  said 
company,  commencing  at  some  convenient  point  on  said 
Fitchburg  railroad,  in  the  westerly  part  of  the  town  of  Con* 
cord,  thence  running  through  Acton,  Sudbury,  Stow,  Marl- 
borough, Bolton,  Berlin,  and  Lancaster,  to  the  terminus  afore- 
said in  said  Sterling."  The  act  authorized  this  corporation  to 
unite  with  the  Fitchburg  railroad  company,  by  vote  of  their 
respective  stockholders,  and  upon  such  union  to  take  the 
name  of  the  Fitchburg  Railroad  Company.  The  acceptance 
of  the  act,  the  organization  under  it,  and  the  union  of  the  two 
corporations  pursuant  to  its  provisions  were  admitted. 

The  defendants,  within  the  time  allowed  by  law,  filed  a 
location  of  the  said  branch  road,  according  to  which  it  com- 
mences in  the  westerly  part  of  the  town  of  Concord,  runs 
parallel  with  the  line  of  the  Fitchburg  railroad  to  Acton,  and 
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is  used  for  the  branch  road  and  also  as  a  second  track  of  the 
Fitchburg  railroad ;  thence  through  a  corner  of  the  town  of 
Stow  to  Sudbury ;  thence  again  to  Stow  and  Marlborough, 
Bolton,  &c  The  legality  of  the  remainder  of  the  location  is 
not  in  controversy. 

It  was  contended  by  the  attorney  of  the  commonwealth, 
that  if,  under  the  act  creating  the  corporation,  the  defendants 
elected  to  locate  the  road,  in  pursuance  of  the  last  or  alter- 
native route  mentioned  in  the  act,  commencing  in  the  west- 
erly part  of  the  town  of  Concord,  they  were  bound  to  locate 
the  same  through  the  towns  therein  named  in  the  order  in 
which  they  are  named  in  the  act ;  and  thereupon  he  offered  in 
evidence,  to  affect  the  construction  of  the  act,  certain  peti- 
tions to  the  legislature,  in  consequence  of  which,  as  he  stated, 
the  act  in  question  was  passed.  This  evidence  was  objected 
to  by  defendants,  but  was  admitted. 

The  defendants  contended,  that  upon  the  true  construction 
of  that  part  of  the  act,  providing  an  alternative  location,  they 
were  fully  authorized  to  locate  their  road  in  and  through  the 
towns  therein  named  in  such  succession,  or  more  than  once, 
if  need  be,  as  a  careful  final  survey,  after  the  granting  of  the 
charter,  should  show  that  the  public  interest  and  that  of  the 
corporation  required,  and  that  all  said  towns  constituted,  with 
the  termini,  limits  within  which,  pursuant  to  said  act  and  the 
provisions  of  the  revised  statutes,  they  might  locate  the  road 
or  change  its  location  as  the  necessities  and  interests  of  the 
corporation  might  require. 

The  presiding  judge,  for  the  purposes  of  the  trial,  ruled  in 
favor  of  the  commonwealth,  and  reported  the  above  questions 
as  to  the  admissibility  of  the  evidence,  and  the  construction 
of  the  charter  of  the  corporation,  and  the  rights  of  the  defend- 
ants for  the  decision  of  this  court 

This  case  was  argued  at  the  sittings  in  Boston,  in  February 
last,  by  &  Bartlett,  for  the  defendants,  and  Clifford,  (attorney 
general,)  for  the  commonwealth. 

Fletcher,  J.  The  principal  question  in  this  case  is,  whethet 
the  defendants  violated  their  charter  by  the  manner  in  which 
they  located  their  road.     The  charter,  in  prescribing  the  route 

VOL.  VIII.  21 
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for  the  location  and  construction  of  the  road,  says,  "running 
through  Acton,  Sudbury,  Stow,  Marlborough,  Bolton,"  <kc 

The  road  was  in  fact  located  so  as  to  pass  through  a  corner 
of  Stow,  before  coming  to  Sudbury,  thence  on  to  Sudbury  and 
Stow  again,  thence  through  the  other  towns  in  the  order  in 
which  they  are  mentioned  in  the  charter*  For  the  common- 
wealth it  was  maintained,  that  the  defendants  were  bound  to 
locate  their  road  through  the  towns  named,  in  the  order  in 
which  they  were  named,  and  that  it  was,  of  course,  a  violation 
of  their  charter  to  locate  the  road  through  a  corner  of  Stow, 
before  passing  through  Sudbury.  The  decision  of  this  ques- 
tion depends  entirely  on  the  construction  of  the  charter,  and 
the  meaning  of  the  charter  being  perfectly  clear  and  intelli- 
gible, that  meaning  cannot  be  altered  or  varied  by  any  extra- 
neous evidence*  The  charter  requires,  that  the  road  should 
go  through  the  towns  named,  and  that  is  all  it  requires ;  there 
is  nothing  directing  the  order  in  which  the  road  should  pass 
through  the  towns,  nor  restricting  it  to  passing  through  them 
but  once.  The  charter  says,  "  running  through  Acton,  Sud- 
bury, Stow,  Marlborough,"  &o,  in  the  most  general  terms.  It 
does  not  even  say  running  through  Acton,  thence  to  Sudbury, 
thence  to  Stow,  &c. ;  it  says  nothing,  and  imports  nothing, 
and  upon  a  just  construction  can  be  taken  to  mean  nothing, 
more  than  that  the  road  should  go  through  those  towns.  The 
order  in  which  the  towns  are  named  in  the  charter  has  no 
reference  to  the  order  in  which  the  road  shall  be  located  and 
constructed  through  those  towns.  The  charter  was  not  in 
tended  as  a  particular  description  or  plan  of  the  location.  The 
legislature  deemed  it  for  the  public  good  to  provide  that  the 
road  should  go  through  the  towns  named,  and  beyond  that  it 
was  not  deemed  necessary  to  make  any  provision.  The  legis- 
lature was  willing  to  leave  it  to  the  corporation,  to  locate  and 
construct  their  road  so  as  to  pass  through  the  towns  in  such 
order  and  so  many  times  as  in  their  discretion  should  be  expe- 
dient and  necessary  for  the  accommodation  of  the  public  travel 
and  business. 

If  it  had  been  the  intention  of  the  legislature  to  restrict  the 
corporation  in  these  particulars,  the  charter,  no  doubt,  would 


Digitized  by  CjOOQIC 


OCTOBER  TERM  185L  243 

Bachelder  v.  Wakefield  ft  others. 

have  been  more  particular  and  specific.  It  was,  therefore,  no 
violation  of  the  charter  for  the  defendants  to  locate  their  road 
through  a  corner  of  Stow  before  entering  Sudbury. 

New  trial  granted. 


Nathaniel  Baghbloer  vs.  Caleb  Wakefield  &  others. 

A  town  voted,  in  1741,  that  the  common  lands  belonging  to  the  town,  lying  in  a 
certain  part  of  the  town,  should  "  lie  forever  for  the  use  of  that  part  of  the  town 
for  a  burying-place  and  other  public  uses,  as  they  shall  have  occasion."  In  1765, 
the  town  authorized  the  inhabitants  of  that  part  to  fence  the  burying-ground  at 
their  own  expense.  In  1769,  the  town  voted  to  that  part  of  the  town  two  acres 
of  the  land  "to  build  a  meetinghouse  upon,  and  for  the  convenience  of  said 
house ; "  and  this  grant  was  accepted.  In  the  same  year  a  new  parish  was  in- 
corporated, which  embraced  all  that  part  of  the  town,  and  from  that  time  had  the 
uninterrupted  possession  and  use  of  those  common  lands ;  and  in  1807,  the  town 
passed  a  vote,  recognizing  the  title  of  the  parish  to  all  those  common  lands, 
and  authorizing  them  to  retain  them.  It  was  held,  that  the  vote  of  1741  did  not 
constitute  a  grant  or  dedication  of  the  land  to  the  inhabitants  of  that  part  of 
the  town ;  but  that  the  vote  of  1807  conveyed  to  the  parish  all  those  common 
lands,  including  the  burying-ground. 

A  parish,  in  1769,  erected  a  meeting-house  on  land  granted  them  by  the  town,  and 
some  of  the  parishioners  built  horse-sheds  on  the  land.  In  1801,  other  horse- 
sheds  were  built  by  authority  from  the  parish.  In  1815,  the  old  sheds  were  de- 
stroyed by  the  wind ;  and  the  parish,  being  about  to  build  a  new  meeting-house 
on  a  new  site,  voted  not  to  authorize  the  proprietors  of  the  old  horse-sheds  to 
erect  them  again  where  they  formerly  stood,  and  appointed  a  committee  to  regu- 
late the  place  and  manner  of  building  new  horse-sheds ;  and  the  proprietors  of 
the  old  sheds  erected  new  ones,  under  the  direction  of  the  committee,  on  other 
parts  of  the  land.  It  was  held,  that  the  parishioners  acquired  no  easement,  ad- 
verse to  the  parish,  in  the  land  on  which  their  sheds  stood,  bat  merely  a  right 
under  permission  of  the  parish,  which  the  parish  might  revoke  at  their  pleasure. 

Fletcher,  J.  The  plaintiff  in  his  declaration,  which  is 
in  trespass  on  the  case,  alleges  that  he  had  a  horse-shed  stand* 
ing  on  a  certain  parcel  of  land  in  the  south  parish  in  Read- 
ing,  with  a  right  to  occupy  the  land  with  the  shed,  undis- 
turbed, and  free  from  all  interference  of  any  person  whatever, 
and  that  the  defendants  tore  down  and  carried  away  the 
plaintiff's  shed,  and  hindered  and  disturbed  and  deprived  the 
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plaintiff  of  his  rights  to  use  and  improve  the  premises  for  the 
purposes  aforesaid.  The  plaintiff  does  not  claim  to  own  the 
land  in  question  in  fee,  but  only  claims  an  easement  in  it, 
or  right  to  occupy  it  with  a  horse-shed  for  the  convenience 
of  attending  public  worship  at  the  parish  meeting-house,  near 
which  the  land  and  shed  were  situated,  and  the  action  is  for 
an  alleged  disturbance  of  this  supposed  easement 

The  defendants,  in  their  specification  of  defence,  set  out  in 
effect,  that  the  land  in  question  belonged  to  the  parish ;  that 
the  plaintiff  placed  his  horse-shed  upon  it,  by  the  license 
and  permission  of  the  parish ;  that  the  plaintiff  had  no  right 
to  keep  his  shed  on  the  land  against  the  will  of  the  parish; 
and  the  parish  had  the  right  at  any  time  to  require  the  plain* 
tiff  to  remove  his  shed  from  the  land;  that  the  defendants 
were  a  committee  duly  appointed  by  the  parish  for  the  pur- 
pose ;  and  that  they,  in  behalf  and  by  the  authority  of  the 
parish,  notified  and  required  the  plaintiff  to  remove  his  shed 
from  the  land,  and  the  plaintiff  failing  and  refusing  to 
comply  with  this  request  and  to  remove  his  shed,  the  defend* 
ants,  as  such  committee  of  the  parish  and  by  the  authority 
and  direction  of  the  same,  removed  the  plaintiff's  shed,  which 
is  the  act  complained  of  in  the  plaintiff's  declaration. 

The  question  therefore  is,  whether  the  plaintiff  had  the 
right  to  retain  his  shed  on  the  land,  as  against  the  parish, 
or  whether  the  parish  had  a  right  to  cause  it  to  be  removed, 
the  plaintiff  himself  failing  or  refusing,  upon  due  notice  and 
request,  to  remove  it  The  case  comes  before  the  court  upon 
a  report  of  a  huge  mass  of  records  and  documentary  and  oral 
evidence,  through  which  the  court  are  left  to  grope  their  way 
to  find  out  the  facts  of  the  case,  and  "  to  render  such  judg- 
ment as  the  law  and  the  evidence  may  require."  The  case 
was  very  elaborately  argued  by  the  counsel,  but  there  will  be 
no  occasion  particularly  to  consider,  or  even  to  refer  to,  many  of 
the  points,  which  were  raised  and  largely  discussed  at  the  bar, 
and  no  point  must  be  supposed  to  have  escaped  the  atten- 
tion of  the  court,  because  it  is  not  made  the  subject  of  parti- 
cular consideration.  It  would  be  an  unprofitable  labor  to  dis- 
cuss those  points  which  are  regarded  by  the  court  as  having 
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no  bearing  upon  the  merits  of  the  case ;  but  the  view  taken  of 
them  by  the  court  will  sufficiently  appear  in  the  course  of  the 
opinion.  A  full  and  extended  examination  of  the  mass  of 
evidence,  with  a  particular  statement  of  the  views  taken  of 
it  by  the  court,  would  require  great  labor,  occupy  a  large 
space,  and  would  serve  no  valuable  purpose. 

The  decision  of  the  case  will  be  made  sufficiently  >lear 
and  intelligible,  by  stating  the  conclusions  at  which  the  court 
have  arrived  as  to  matters  of  fact,  and  the  principles  of  law 
applicable  to  those  facts  upon  which  the  decision  rests. 

It  appears  that  there  were  in  the  town  of  Reading,  scat- 
tered about  in  different  parts  of  the  town,  several  parcels  of 
common  land,  that  is,  land  which  did  not  belong  to  any  indi- 
viduals, and  did  not  belong  to  any  distinct  body  of  proprie- 
tors of  common  lands,  but  belonged  to  the  town  in  its  corporate 
capacity.  The  town,  in  public  town  meetings,  from  time  to 
time,  passed  votes  in  relation  to  these  common  lands. 

In  1737,  the  town  chose  a  committee  "  to  lay  out  all  neces- 
sary ways  and  watering-places  and  all  other  conveniences,' 
that  shall  be  thought  convenient  for  all  the  proprietors  in  the 
town  through  the  town  common." 

In  1741,  the  town  voted, "  that  the  common  land  in  the 
Wood  End,  from  the  north  side  of  the  burying-place  from  the 
road  running  east  to  John  BoutelFs  land,  and  so  running 
south  to  the  corner  where  two  roads  meet,  shall  He  forever  for 
the  use  of  that  part  of  the  town  for  a  burying-place,  and 
other  public  uses  as  they  shall  have  occasion."  The  land  here 
described  embraces  the  locus  in  quo. 

It  was  insisted  on  the  part  of  the  plaintiff,  that  the  town  by 
this  vote  granted  away  or  dedicated,  as  it  was  called,  this 
parcel  of  its  common  land,  so  that  it  could  not  afterwards 
assert  a  title  to  the  same.  But  this  position  cannot  be  main- 
tained, as  such  clearly  was  not  the  intention  or  effect  of  that 
vote.  In  determining  the  effect  of  that  vote,  the  circumstances 
of  the  case  and  the  object  in  view  must  be  regarded.  Tho 
town  no  doubt  thought  it  wise  to  come  to  some  definite  con- 
clusion, as  to  what  disposition  should  be  made  of  its  common 
lands;  whether  they  should  be  sold,  or  whether  they  should 
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be  permanently  retained  by  the  town  for  its  own  use.  The 
result  was  a  determination  to  sell  several  parcels  other  and 
distinct  from  the  parcel  now  particularly  in  question.  This 
vote  was  in  effect  a  decision  of  the  town  not  to  sell  this  por* 
tion  of  the  common  land,  but  to  keep  it  for  its  own  use. 

The  vote  does  not  import  that  the  town  intended  to  give  or 
grant  away  this  particular  parcel  of  land,  so  as  to  deprive 
itself  of  a  right  to  it,  and  control  over  it,  but  only  that  the 
town  intended  to  keep  it  for  the  more  particular  use  of  that 
part  of  the  town  in  which  it  was  situated.  That  this  was  the 
understanding  and  purpose,  is  manifest  from  the  subsequent 
acts  of  the  town  and  of  the  inhabitants  of  that  part  of  the 
town  where  the  land  was  located. 

In  1765,  upon  the  application,  as  it  would  seem,  of  the  in- 
habitants of  the  neighborhood,  the  town  voted  to  allow  them 
to  fence  in  the  burying-ground  upon  this  common  land  at  their 
own  cost  It  fully  appears  from  this,  that  the  inhabitants  of 
this  particular  part  of  the  town  did  not  understand  that  they 
had  acquired  any  particular,  distinct,  independent  right  or  title 
to  this  common  land,  but  that  the  right  and  title  to  the  same 
still  belonged  to  the  town ;  and  that  the  town  regarded  this 
common  land  as  still  belonging  to  them,  is  manifested  by 
their  vote,  giving  leave  to  the  neighborhood  to  fence  in  the 
burying-ground. 

In  1769,  the  town  voted  to  that  part  of  the  town,  in  which 
this  piece  of  common  land  was  situated,  two  acres  of  it,  "  to 
build  a  meeting-house  upon,  and  for  convenience  of  said 
house."  This  was  a  pretty  decided  act  of  ownership  on  the 
part  of  the  town,  and  seems  to  have  been  done  in  expectation 
of  the  formation  of  a  new  parish.  The  inhabitants,  by  ac- 
cepting this  grant  as  they  did,  distinctly  recognize  the  right 
of  the  town.  In  the  course  of  the  year  1769,  a  new  parish 
was  legally  incorporated  by  an  act  of  the  legislature,  embrac- 
ing within  its  limits  all  the  common  land  described  in  the  vote 
of  the  town  in  1741  as  intended  for  the  use  of  that  part  of 
the  town,  and  of  which  the  locus  in  quo  forms  a  part  After 
the  incorporation  of  this  parish,  no  doings  of  the  town  in 
regard  to  this  piece  of  common  land  appear  upon  the  records, 
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ontil  the  2d  of  March,  1807,  when  there  is  the  following  re- 
cord:— 

u8th.  To  see  if  the  town  will  confirm  to  the  several 
parishes  the  common  land  that  is  within  the  limits  of  each 
parish  respectively,  except  the  ground  necessary  to  mend  the 
highway.  * 

a  Whereas  it  has  been  understood  that  there  was  a  former 
vote  confirming  and  giving  to  each  parish  the  common  lands 
lying  and  being  within  the  limits  of  each,  but  that  vote  does 
not  appear  in  the  records,  and  as  the  several  parishes  have 
acted  upon  said  vote  supposing  that  the  same  was  on  record ; 
therefore  voted,  in  conformity  to  the  eighth  article  of  the  war- 
rant, that  each  parish  retain  the  common  lands  belonging  to 
them  as  heretofore  understood,  excepting  their  leaving  lands 
sufficient  where  a  road  is  necessary  to  be  made  of  three  rods 
wide ;  and  where  there  is  gravel,  that  a  sufficient  quantity  be 
left  to  mend  said  roads ;  also  reserving  sufficient  lands  for  the 
training  fields  in  each  parish." 

Here  is  a  vote  of  a  very  different  character  from  that  of 
1741.  This  does  not  relate  to  the  use  to  be  made  by  the  town 
of  this  parcel  of  land,  but  distinctly  recognizes  a  previous 
absolute  gift  and  grant  of  the  land  itself  to  the  parish,  and 
now  fully  and  absolutely  confirms  and  establishes  such  abso- 
lute gift  and  grant.  That  a  good  title  in  fee  may  be  con- 
veyed by  such  a  vote,  without  seal  and  without  consideration, 
is  the  well  established  law  of  this  commonwealth.  Spring- 
field v.  Miller,  12  Mass.  417;  Thomas  v.  Marshjield,  10  Pick. 
367.  The  town  manifestly  had  the  fee  in  the  land  and  the 
power  to  convey  it  to  the  parish,  the  parish  was  a  legal  cor- 
poration with  capacity  to  take  the  fee  of  the  land  as  grantee 
for  parish  purposes,  and  the  vote  of  the  town  was  sufficient 
to  convey  the  fee.  A  perfect  title  in  fee  of  all  this  parcel 
of  common  land,  including  the  locus  in  quo,  is  thus  clearly 
traced  into  the  parish. 

But  it  was  said  in  argument,  that  this  was  at  most  a  grant 
of  the  common  land,  but  that  the  burying-ground,  upon  which 
the  locus  in  quo  was  situated,  had  been  fenced  off  and  sepa- 
rated from  the  common  land,  and  did  not  form  a  part  of  it^ 
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and  so  did  not  pass  by  this  grant  But  such  is  not  the  true 
construction  of  that  vote. 

The  burying-ground  was  in  fact  a  part  of  the  common  land, 
had  always  been  treated  and  spoken  of  as  part  of  the  common 
land,  the  town  gave  leave  to  use  a  part  of  the  common  land 
as  a  burying-ground,  and  in  granting  to  the  parish  the  com* 
mon  land  in  general  terms,  the  town  no  doubt  intended  to 
include  the  burying-ground  and  the  locus  in  quo  upon  it  as 
a  part  of  the  common  land.  It  can  hardly  be  supposed,  that 
the  town  intended  to  give  to  the  parish  a  title  to  the  rest  of 
the  common  lands,  and  withhold  from  them  a  right  to  their 
burying-ground,  which  was  a  part  of  the  common  land* 

It  was  further  said  in  behalf  of  the  plaintiff,  that  all  this 
land  of  the  parish  had  been  conveyed  to  a  board  of  trustees 
of  a  ministerial  fund,  and  that  these  trustees  therefore  had  the 
title.  But  if  the  deed  to  this  board  of  trustees  was  sufficient 
to  pass  any  title  to  this  land,  it  would  avail  nothing  in  this 
case,  as  the  act  of  the  legislature  establishing  this  board  of 
trustees  had  been  repealed  and  the  board  abolished,  so  that  in 
fact,  at  the  time  of  the  acts  complained  of,  there  were  no 
trustees  in  whom  any  title  could  be  vested. 

In  addition  to  holding  the  legal  title,  it  appears  abundantly 
from  the  evidence,  that  the  parish,  from  the  time  of  its  incor- 
poration, had  the  actual  possession  and  control  of  all  this  parcel 
of  common  land,  including  the  burying-ground  and  the  locus 
in  quo.  The  records  of  the  parish  from  the  first,  down  to  the 
commencement  of  this  suit,  show  frequent,  repeated,  con- 
tinued and  unquestionable  acts  of  ownership  and  control,  on 
the  part  of  the  parish,  of  all  this  common  land  including  the 
burying-ground,  such  as  fencing  the  burying-ground,  feeding 
and  cutting  the  grass,  selling  and  taking  off  wood,  leasing 
portions  of  it  from  time  to  time  and  receiving  the  rent,  placing 
a  pound  upon  it  and  keeping  it  in  repair,  placing  a  hearse- 
house  upon  it,  placing  the  old  meeting-house  on  a  part  of  it, 
appropriating  a  part  of  it  for  a  parsonage,  and  when  a  turn- 
pike was  made  through  it,  the  parish  claimed  and  received  the 
damages  as  owners  of  the  land. 

It  is  unnecessary  to  give  a  more  particular  and  detailed 
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account  of  these  acts  of  the  parish,  which  extend  through  a 
large  number  of  years,  and  were  acts  of  a  decisive  character 
as  manifesting  actual  possession  and  ownership.  It  does  not 
appear  that  the  parish  was  ever  disturbed  in  their  possession 
of  this  land  by  the  town  or  by  any  one,  or  that  their  right  to 
it  was  ever  called  in  question  by  any  one  before  the  contro* 
versy  which  gave  rise  to  this  suit 

The  plaintiff  now  claims  a  right  to  a  portion  of  this  land, 
as  against  the  parish,  but  he  shows  no  paper  title,  claims 
under  no  vote,  or  deed  or  conveyance,  but  relies  wholly  upon 
an  alleged  exclusive  and  adverse  possession  as  giving  him  a 
title  to  the  locus  in  quo.  He  does  not  claim  the  land  itself, 
but  an  easement  in  it  or  right  to  use  it  Upon  what  principle 
an  exclusive  adverse  possession  of  a  defined  piece  of  land 
would  give  a  party  an  easement  in  the  land  and  not  the  land 
itself  does  not  appear.  The  plaintiff  in  fact  had  a  horse-shed 
upon  a  part  of  this  common  land,  for  his  accommodation  in 
attending  public  worship  at  the  parish  meeting-house,  and 
claims  that  he  had  the  right  to  keep  it  there  against  the 
parish;  and  this  suit  is  brought  against  the  defendants  for 
removing  the  sheds  by  the  direction  and  authority  of  the 
parish.  It  appears  that  shortly  after  their  act  of  incorporation 
the  parish  erected  a  meeting-house,  or  perhaps  completed 
one  partly  erected  before,  and  several  parishioners  erected 
horse-sheds  for  their  accommodation  in  the  rear  of  the  meet- 
ing-house, and  among  others  the  plaintiff's  father  had  a  shed, 
which  was  occupied  by  him  and  the  plaintiff  In  regard  to 
the  circumstances  under  which  these  sheds  were  thus  early 
erected  there  is  no  evidence*  But  in  1801  and  subsequent 
years,  other  parishioners  desiring  to  be  accommodated  with 
sheds,  there  are  several  votes  of  the  parish,  in  different  years, 
giving  permission  to  numerous  different  parishioners  to  erect 
sheds  in  a  line  with  the  old  sheds.  By  the  first  direct  evi- 
dence, therefore,  which  we  have  on  this  subject,  we  find  the 
parish  claiming  and  exercising  the  right  of  directing  in  regard 
to  these  sheds  and  the  parishioners  recognizing  that  right 
But  these  first  sheds  were  all  blown  down  and  destroyed  bj 
the  great  gale  in  1815.     The  shed  which  forms  the  subject  o/ 
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this  controversy  was  erected  subsequently  to  this  time,  and 
upon  other  and  different  ground  from  that  on  which  the  old 
shed  stood,  and  the  circumstances,  under  which  this  and  all 
the  other  new  sheds  were  erected,  appear  clearly  by  the  evi- 
dence. The  parish,  being  about  to  erect  a  new  meeting-house, 
concluded  not  to  place  it  on  the  site  of  the  old  one,  but  in  a 
new  situation,  in  which  it  would  be  incommoded  by  rebuilding 
the  sheds  on  the  spot  where  they  were  originally  placed.  The 
parish,  therefore,  on  the  6th  of  October,  1815,  passed  the  fol- 
lowing vote,  to  wit:  "Voted,  That  the  parish  do  not  give 
liberty  to  the  proprietors  of  the  old  horse  houses  to  erect  them 
again  on  the  parish  ground  where  they  formerly  stood." 

This  vote  directly  asserts  the  right  of  the  parish  to  the 
ground  on  which  those  old  sheds  stood,  and  the  right  to  pro- 
hibit  all  persons,  including  the  plaintiff,  from  erecting  sheds  on 
that  ground.  The  right  thus  asserted  by  the  parish  appears 
to  have  been  assented  to  by  all  the  parishioners,  the  plaintiff 
with  the  rest  There  is  nothing  to  show  that  the  plaintiff  or 
his  father  made  any  resistance  to  this  prohibition,  or  asserted 
any  claim  of  right  as  against  the  parish  to  place  their  shed  on 
the  ground  where  it  originally  stood. 

It  is  fairly  to  be  inferred  from  these  facts  that  the  old  sheds 
were  placed  on  the  ground  where  they  originally  stood,  by  the 
license  and  permission  of  the  parish,  and  not  upon  any  claim 
of  right  on  the  part  of  the  plaintiff  or  his  father,  or  of  any 
others  of  the  parishioners. 

At  a  parish  meeting  in  November,  1815,  the  parish  passed 
the  following  vote :  "Art  5th.  Voted,  the  above  committee 
select  places  on  the  parish  ground  where  the  shed  owners  and 
others  may  erect  sheds  if  they  choose,  and  report  as  soon  as  may 
be."  This  committee  reported  as  follows :  "  The  most  suitable 
ground  for  the  erection  of  sheds  is  on  the  northerly  side  of  the 
spot  designated  as  above  for  the  meeting-house,  beginning  at 
a  stake  near  the  turnpike,  running  westerly,  as  far  as  necessary 
to  accommodate  every  person  who  may  wish  to  erect  a  shed 
near  the  meeting-house.  The  sheds  to  stand  nearly  parallel 
with  the  meeting-house,  thirty-five  feet  from  said  house." 
This  report  was  accepted.    Another  committee  duly  appointed 
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by  the  parish,  for  the  purpose  of  taking  into  consideration, 
among  other  things,  "  what  further  measures  the  parish  will 
take  respecting  the  erecting  sheds  near  the  meeting-house/9 
reported  among  other  things,  u  that  the  probable  expense  to 
level  and  prepare  the  ground,  to  erect  said  house  and  for  the 
sheds  to  stand  on,  will  not  exceed  three  hundred  dollars."  This 
report  was  accepted.  At  a  parish  meeting  on  the  5th  of 
October,  1816,  there  is  the  following  record,  to  wit :  "  Voted, 
that  the  parish  assessors  be  a  committee  to  give  permission 
and  direction  where  people  may  erect  sheds  near  the  meeting- 
house." "  At  the  adjournment  of  this  meeting  to  the  14th 
instant,  it  was  voted,  that  the  meeting-house  agents  be  also 
a  committee  jointly  with  the  assessors,  and  voted  to  add  four 
more  to  the  committee,  all  for  the  above  purposes." 

It  appears  by  the  evidence,  that  this  committee  performed 
the  duty  assigned  them,  and  that  the  sheds,  including  the 
plaintiff's,  were  built  by  the  permission  and  under  the  direc- 
tion of  this  committee,  acting  for  the  parish.  In  fact  it  ap- 
pears from  the  evidence,  that  the  plaintiff  himself  has  fully 
admitted  that  his  shed  was  erected  by  the  permission  and 
under  the  direction  of  the  parish,  but  he  insists  that  notwith- 
standing this  he  had  acquired  an  easement  in  the  land  or  the 
right  to  keep  his  shed  there  by  possession. 

The  law  upon  this  subject  is  very  clear  and  well  settled. 
An  adverse  right  of  an  easement  cannot  grow  out  of  a  mere 
permissive  enjoyment  First  Parish  in  Medford  v.  Pratt,  4 
Pick.  228;  First  Parish  in  Gloucester  v.  Beach,  2  Pick.  60, 
note.  The  present  case  comes  most  clearly  within  this  prin- 
ciple. The  plaintiff  occupied  his  shed  by  the  permission,  the 
leave,  of  the  parish.  The  erection  of  the  sheds  was  a  paro- 
chial business  and  affair,  as  much  as  the  erection  of  the  meet- 
ing-house. The  plaintiff  had  no  better  right  to  his  shed, 
than  the  other  parishioners  had  to  their  sheds.  It  would  be 
in  violation  of  the  plainest  principles  of  right  and  justice  to 
allow  the  owners  of  sheds,  after  having  placed  them  on  the 
parish  ground  by  the  permission  and  subject  to  the  control  of 
the  parish,  to  rise  up  and  throw  off  the  control  of  the  parish 
and  set  them  at  defiance. 
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But  it  was  said  that  the  plaintiff  at  a  certain  period  and  by 
reason  of  certain  acts,  became  a  tenant  at  sufferance,  and  as 
such,  that  his  possession  was  adverse.  But  there  surely  was 
no  relation  of  landlord  and  tenant,  no  tenancy  of  any  sort, 
between  the  parish  and  the  occupants  of  the  shed,  the  parish 
permitting  the  parishioners  to  place  their  sheds  on  the  parish 
ground  merely  as  a  matter  of  accommodation  and  favor.  No 
right  or  title  to,  or  easement  in,  the  land  could  be  acquired 
by  such  an  occupation.  The  plaintiff  having  placed  his  shed 
on  the  parish  ground  by  the  permission  and  leave  of  the 
parish,  the  parish  had  a  right  at  their  pleasure  to  revoke  that 
permission  and  leave,  and  require  the  plaintiff  to  remove  his 
shed.  The  parish  did  revoke  their  permission  and  leave,  of 
which  due  notice  was  given  to  the  plaintiff,  and  he  was  in 
due  and  proper  form  required  to  remove  his  shed,  which  he 
failed  and  refused  to  do.  The  parish,  therefore,  had  a  clear 
right  to  remove  the  shed,  and  the  defendants,  acting  under  the 
authority  and  by  the  direction  of  the  parish  in  removing  it, 
were  clearly  not  liable  to  this  action. 

It  is  not  necessary  to  go  into  any  consideration  of  the  facts 
put  into  the  case,  in  regard  to  the  transactions  between  the 
parish  and  the  school  district,  as  those  facts  have  no  material 
bearing  upon  this  case,  which  involves  merely  a  question  of 
right  between  the  plaintiff  and  the  parish. 

Plaintiff  nonsuit 

A.  H.  Nelson  and  A.  A.  Prescott,  for  the  plaintiffl 

R.  Choate  and  C.  P.  Judd,  for  the  defendants. 


Richard  Sullivan  vs.  Galen  Holmes. 

B.  died  intestate,  leaving  a  widow  and  four  children,  A.,  B.,  C.'s  wife,  and  D.'s 
wife ;  and  a  certain  farm  and  other  lands  were  assigned  to  his  widow  for  her 
dower.  A.  made  a  deed  to  C.  in  1800  of  his  interest  in  the  dower  lands,  and  is 
1802  anothci  deed  of  his  interest  in  the  farm  in  question.    In  1810,  after  the 
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decease  of  the  widow,  D.  entered  upon  the  farm,  and  continued  in  possession 
nntil  1850,  taking  the  rente  and  profits,  and  rendering  no  account  thereof, 
and  paying  the  taxes,  and  fencing  and  dividing  the  land,  and  leasing  parts 
thereof.  In  1846,  C.  petitioned  the  legislature  to  authorize  a  conveyance  of 
the  interest  of  his  wife  in  one  fourth  of  the  farm  to  the  heirs  of  D.'s  wife,  who 
had  deceased ;  and  supported  this  petition  by  his  own  affidavit,  that  an  informal 
partition  of  the  dower  lands  was  made  in  1810,  between  B.,  C,  and  D.,  whereby 
two  fourth  parts  of  the  dower  lands  were  assigned  to  B.,  one  fourth  part  to  C, 
in  right  of  his  wife,  and  one  fourth  part,  including  three  fourths  of  this  farm,  to 
D.,  in  right  of  his  wife ;  that  the  remaining  fourth  part  of  the  farm  was  not  in- 
cluded in  the  partition;  and  that  D.  and  wife  purchased  and  paid  for  the  inter- 
ests of  the  other  heirs  in  this  part,  C.  binding  himself  to  obtain  a  conveyance  to 
them  of  his  wife's  interest  therein,  which  by  reason  of  her  insanity  he  had  not 
been  able  to  do.  A  conveyance  of  such  interest  was  thereupon  authorized  by 
the  legislature,  and  was  duly  made  to  the  heirs  of  D.'s  wife,  who  afterwards 
conveyed  to  D.  On  a  writ  of  entry,  brought  by  D.  against  one  claiming  under 
a  levy  and  setting  off  on  execution  in  1850  of  part  of  die  farm  as  C.'s  property, 
it  was  held,  that  C.'s  affidavit  was  admissible  to  prove  that  D.'s  entry  and  occu- 
pation were  adverse  to  C.  It  was  held,  also,  that  B.  must  be- presumed  to  have 
acquired  title  to  A.'s  fourth  part  in  the  dower  lands  before  the  partition  in  1810; 
and  that  the  facts  in  the  case  sufficiently  proved  an  ouster  by  D.  of  C.  continued 
until  C.'s  right  of  entry  was  barred. 

This  was  a  writ  of  entry,  brought  on  the  9th  of  April,  1850, 
and  was  submitted  to  the  court  upon  an  agreed  statement  of 
facts,  the  material  part  of  which  was  as  follows :  — 

Thomas  Russell,  on  the  7th  of  April,  1796,  died  intestate, 
seized  of  an  undivided  tract  of  land  in  Charlestown,  now 
Somerville,  called  "  the  Three  Pole  Lane  Farm ; "  and  on  the 
14th  of  March,  1797,  this  farm,  together  with  sixteen  other 
parcels  of  land  of  the  deceased,  lying  separate  from  each  other, 
in  various  parts  of  Suffolk  and  Middlesex,  were  set  off  for  her 
dower  to  Elizabeth,  his  widow,  who  afterwards  married  Sir 
Grenville  Temple.  Thomas  Russell  left  four  heirs:  John 
Miller  Russell,  Daniel  Russell,  Elizabeth,  who,  in  1797,  mar- 
ried John  L.  Sullivan,  the  brother  of  the  demandant,  and 
Sarah,  who,  in  1804,  married  the  demandant. 

On  the  29th  of  April,  1800,  John  Miller  Russell  conveyed 
all  his  right,  being  one  fourth  of  the  reversion,  in  the  lands 
assigned  to  the  widow  as  dower,  to  John  L.  Sullivan,  who, 
on  the  22d  of  June,  1801,  reconveyed  the  same  to  him.  On 
the  6th  of  May,  1800,  Daniel  Russell  conveyed  to  John  L. 
Sullivan  all  his  right,  being  one  fourth  of  the  reversion^  in 
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the  dower  lands;  and  on  the  22d  of  November,  1802,  con- 
veyed to  John  L.  Sullivan  "  the  reversion  of  one  undivided 
fourth  part"  of  the  Three  Pole  Lane  Farm.  In  October, 
1804,  Daniel  Russell  died,  never  having  been  married. 

Before  the  year  1807,  and  after  the  birth  of  issue  alive,  Eli* 
zabeth  Sullivan  had  become  insane,  and  has  continued  unin- 
terruptedly insane  to  the  day  of  the  date  of  the  writ  On  the 
17th  of  June,  1807,  and  the  2d  of  March,  1810,  the  legislature 
passed  resolves  appointing  trustees  with  authority  to  convey 
the  real  estate  of  which  Elizabeth  Sullivan  was  seized  in  fee 
simple,  and  to  release  all  her  rights  of  dower.  The  trustees 
thus  appointed  were  living  in  1811,  and  died  before  1846. 
They  never  made  any  conveyance  of  Elizabeth  Sullivan's 
right  in  this  farm. 

In  1809,  Elizabeth  Temple,  widow  of  Thomas  Russell,  died. 
And  in  1810,  the  heirs  of  Thomas  Russell  severally  entereu 
upon  certain  parcels  of  the  dower  lands,  and  quietly  occupied 
the  same ;  but  whether  a  partition  of  the  dower  lands  was 
made,  and  whether  the  heirs  entered  and  held  as  tenants  in 
common,  or  in  severalty,  is  not  agreed. 

In  1810,  Richard  Sullivan,  as  husband  of  Sarah,  by  whom 
he  had  issue  then  living,  entered  on  the  farm,  and  occupied 
the  whole  of  it  as  a  sheep  pasture.  And  he  continued  to 
occupy  it  as  a  sheep  pasture,  a  cow  pasture,  and  for  tillage. 
He  leased  many  parts  of  it  to  brick-makers,  and  sold  the  clay 
to  them ;  and  made  written  leases  of  other  parts  to  various 
persons,  executed  by  himself  as  lessor,  and  reserving  rent  to 
himself  alone ;  and  continued  so  to  lease  the  farm  from  1812 
to  the  day  of  the  date  of  the  writ  And  since  1810,  he  has 
received  all  the  rents  and  profits  of  the  farm,  and  has  rendered 
no  account  thereof;  has  paid  the  taxes,  and  all  other  charges 
and  expenses,  and  has  claimed  no  repayment  thereof  from 
any  person  whatever ;  and  during  all  this  time  has  fenced  the 
land,  and  run  the  fences  in  such  directions,  and  divided  the 
farm  into  such  sections,  as  he  thought  fit 

On  the  1st  of  January,  1811,  John  Miller  Russell  released 
to  Richard  Sullivan  and  wife  his  interest  in  two  parcels  of 
the  dower  land,  one  of  which  was  the  Three  Pole  Lane  Farm. 
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In  1819,  John  L.  Sullivan,  being  insolvent,  assigned  certain 
property  to  Richard  and  William  Sullivan,  to  secure  them 
against  their  liability  as  his  indoisers,  but  no  right  in  the  farm 
was  included  in  the  assignment  In  1822,  John  L.  Sullivan 
left  Massachusetts,  and  never  afterwards  returned*  On  the 
6th  of  October,  1823,  John  Miller  Russell  executed  a  deed  of 
his  interest  in  the  farm  in  question  to  Sarah  Sullivan. 

On  the  13th  of  February,  1824,  John  L.  Sullivan  made  to 
the  demandant  a  deed,  which  the  demandant  contended  con- 
veyed to  him  all  the  grantor's  right,  title  and  interest  in  this 
farm,  but  which  the  tenant  insisted  passed  only  the  grantor's 
tenancy  by  the  curtesy.  As  the  court  gave  no  opinion  on 
this  point,  the  form  of  the  deed  is  not  material  to  be  stated. 
On  the  30th  of  June,  1830,  Richard  Sullivan  and  wife  con* 
veyed  to  Edward  Cutter,  by  metes  and  bounds,  a  parcel  of 
the  farm.     In  1831  Sarah  Sullivan  died,  leaving  issue. 

On  the  7th  of  March,  1846,  the  legislature,  on  the  petition 
of  Richard  Sullivan,  authorized  John  L.  Sullivan,  in  behalf  of 
Elizabeth  Sullivan,  (still  insane),  to  confirm  to  the  heirs  of 
Sarah  Sullivan  the  title  of  Elizabeth  to  three  undivided  fourth 
parts  of  the  farm. 

In  1846,  John  L.  Sullivan  petitioned  the  legislature  to 
authorize  some  suitable  person  to  sell  the  interest  of  Eliza- 
beth in  the  remaining  fourth  part  of  the  farm.  This  petition 
was  supported  by  the  affidavit  of  the  petitioner,  taken  in  New 
York,  to  be  used  on  this  application  to  the  legislature,  in 
which  affidavit  he  testified  as  follows :  That  on  the  decease 
of  Elizabeth,  widow  of  Thomas  Russell,  in  1809,  her  dower 
interest  reverting  to  the  heirs  at  law,  the  said  heirs,  to  wit : 
John  Miller  Russell,  Elizabeth,  wife  of  said  John  L.  Sullivan, 
and  Sarah,  wife  of  Richard  Sullivan,  caused  Oliver  Holden 
and  Nathaniel  Austin,  Jr.,  to  be  appointed  commissioners  to 
appraise  and  make  division  of  the  dower  estate  of  said 
widow  amongst  said  heirs,  and  the  commissioners,  being 
duly  qualified,  proceeded  to  execute  their  commission,  and 
thereafter  made  report  of  their  appraisement  and  division  to 
the  parties  in  interest,  namely:  said  John  Miller  Rnssell 
having  an  interest  of  two  fourth  parts;  and  John  I>  Sol 
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livan,  in  right  of  his  wife,  and  Richard  Sullivan,  in  right 
of  his  wife,  each  having  an  interest  of  one  fourth;  and 
that  this  appraisal  and  division,  which  were  set  forth  in 
the  affidavit,  were  approved  and  adopted  by  the  parties  in 
interest  or  their  legal  representatives:  That  the  fourth  part 
assigned  to  Richard  Sullivan,  in  right  of  his  wife,  contained 
three  fourth  parts  of  the  Three  Pole  Lane  Farm,  and  the 
remaining  one  fourth  part  of  that  farm  was  nowhere  men- 
tioned  or  disposed  of  in  the  division ;  but  there  was  an  un- 
derstanding among  the  parties  in  interest,  or  their  legal  repre- 
sentatives, that  Richard  and  his  wife  should  take  by  purchase 
the  interest  of  the  other  heirs  in  this  unappropriated  part,  and 
they  purchased  the  same  accordingly,  and  paid  the  full  value 
thereof,  and  were  thereupon  put  in  quiet  and  peaceable  pos- 
session of  the  whole  of  said  farm,  and  the  other  heirs,  to  wit* 
John  Miller  Russell,  and  John  L.  Sullivan  in  right  of  his 
wife,  were  also  put  in  quiet  and  peaceable  possession  of  their 
respective  portions  of  the  dower  estate,  in  conformity  with  the 
report  of  the  commissioners :  That  at  the  time  of  the  purchase 
by  Richard  and  wife  of  the  interest  of  the  other  heirs  in  this 
unappropriated  quarter  part,  the  wife  of  John  L.  Sullivan  was 
through  bodily  sickness  deprived  of  her  reason,  and  he  there- 
fore, in  addition  to  his  own  deed  of  quitclaim  of  all  his  inte- 
rest, executed  an  obligation  in  writing  by  which  he  bound 
himself  to  procure  Richard  and  wife  a  full  title  to  his  wife's 
portion  of  this  one  fourth  part;  and  that  by  reason  of  his 
wife's  continued  disability,  he  has  never  been  able  to  fulfil 
this  obligation,  nor  had  he  done  any  thing  to  secure  such  title 
to  Richard  and  his  wife  and  their  children,  except  to  procure 
to  be  executed  by  his  children  when  they  came  of  age,  deeds 
of  release  of  any  interest  they  might  at  any  time  have  in  the 
land  in  question  by  inheritance :  And  he  admitted  that  the 
children  of  Sarah,  wife  of  Richard,  were  now  in  equity  and 
justice,  in  right  of  their  mother,  deceased,  entitled  to  the  inter- 
position of  the  legislature,  if  it  should  see  fit,  authorizing  a 
conveyance  of  his  wife's  interest  in  said  farm  to  them  nz  heirs 
at  law  of  their  mother.  The  tenant  objects  that  this  affidavit 
is  not  competent  evidence  for  any  purpose  whatever. 
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On  the  12th  of  March,  1846,  the  legislature  passed  a  resolve, 
authorizing  Thomas  C.  Amory,  Jr.,  to  sell  and  convey  the 
interest  of  Elizabeth  Sullivan  in  said  undivided  quarter  part 
On  the  14th  of  May,  1846,  John  L.  Sullivan  made  to  Edward 
Cutter  a  deed  purporting  to  confirm  his  title  under  Richard 
Sullivan's  deed  of  June  30th,  1830 ;  and  to  the  heirs  of  Sarah 
Sullivan  a  deed  purporting  to  convey  the  interest  of  Elizabeth 
Sullivan  in  three  undivided  fourth  parts  of  the  farm.  On  the 
16th  of  May,  1846,  Thomas  C.  Amory,  Jr.,  executed  a  deed 
purporting  to  convey  to  the  same  heirs  the  interest  of  Eliza- 
beth Sullivan  in  the  remaining  fourth  part  of  the  farm.  And 
the  title  of  the  other  heirs  in  the  farm  was,  on  the  1st  of  August, 
1846,  duly  conveyed  to  Richard  Sullivan,  Jr. 

In  1846,  the  demandant  and  Richard  Sullivan,  Jr.,  caused 
the  farm  to  be  surveyed  and  laid  out  into  streets  and  house 
lots ;  and  advertised  the  lots  for  sale  as  their  property ;  and 
between  August  1st,  1846,  and  January  1st,  1850,  made  deeds 
of  eleven  parcels  of  the  farm  to  divers  persons,  and  eight  houses 
were  built  thereon  by  grantees  claiming  under  such  deeds. 

On  the  14th  of  January,  1850,  an  execution  issued  from  the 
court  of  common  pleas,  on  a  judgment  recovered  by  the  tenant 
against  John  L.  Sullivan,  for  $2,351,  and  was  levied  and 
extended  upon  the  farm;  and  three  undivided  thirty-second 
parts  of  the  farm  were  set  off  to  the  tenant  in  satisfaction  of 
the  execution. 

On  the  6th  of  April,  1850,  the  demandant  and  Richard  Sul- 
livan, Jr.,  openly  entered  together  upon  the  farm,  and  while 
thereon  Richard,  Jr.  delivered  to  the  demandant  a  deed  releas- 
ing all  his  right,  title  and  interest  in  the  farm. 

The  parties  agree  that  the  court  may  make  all  such  infer- 
ences of  fact  as  it  would  be  competent  for  a  jury  to  make, 
and  that  a  nonsuit  or  default  be  entered,  according  to  the 
judgment  of  the  court 

F.  K  Parker,  (with  whom  was  C  P.  Curtis,)  for  the  de- 
mandant 

L  J.  Austin,  for  the  tenant 

Shaw,  C.  J.  The  difficulties  of  this  case  are  many  and 
obvious ;  but  they  are  difficulties  arising  from  the  greal  lenfgth 
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of  time  which  has  elapsed  since  the  facts  occurred,  upon  which 
the  right  depends,  extending  over  half  a  century,  the  great 
number  of  those  facts,  and  the  imperfect  state  of  the  deeds  by 
which  they  are  now  sought  to  be  shown. 

It  seems  manifest  that  some  deeds  have  been  lost,  or  that 
agreements  were  made,  which  should  have  been  and  were 
probably  intended  to  be  expressed  by  deed,  but  that  through 
some  unknown  cause,  such  deeds  were  never  made,  or  never 
recorded. 

It  is  singular,  that  no  trace  is  found  of  the  settlement  of 
Daniel  Russell's  estate,  either  by  will,  or  as  intestate ;  or  of  the 
manner  in  which  his  interest  in  this  large  estate  of  his  father 
was  disposed  of,  in  his  lifetime,  or  at  his  decease.  But  we 
presume  that  search  has  been  made  at  the  proper  sources,  and 
nothing  found  to  throw  light  on  this  subject.  It  seems  quite 
certain  that  his  share  had,  by  some  means,  come  to  his  brother 
John  Miller  Russell  before  the  partition  in  1810,  because  shares 
were  assigned  to  the  two  daughters,  no  share  was  assigned  to 
any  person  ostensibly  claiming  under  Daniel,  but  two  distinct 
shares  and  quarter  parts  were  assigned  to  John,  without  ob- 
jection on  the  part  of  anybody,  either  the  other  heirs,  or  any 
third  party.  But  how  or  by  what  means,  Daniel's  original 
share,  in  his  lifetime,  or  after  his  decease,  came  to  John,  is  left 
wholly  unexplained. 

By  the  deed  of  Daniel  Russell  to  John  L.  Sullivan,  of  the 
6th  of  May,  1800,  he  conveyed  the  whole  or  the  greater  part 
of  his  share  in  the  reversion  of  the  lands,  assigned  to  the 
widow  as  dower. 

By  another  deed  of  the  same  to  the  same,  November  22d, 
1802,  he  conveys  his  reversion  in  the  fourth  part  of  the  Three 
Pole  Lane  Farm,  a  part  of  the  same  reversion.  Why  this 
second  conveyance,  if  he  already  held  the  same  and  more 
under  the  former,  we  have  no  means  of  knowing.  It  is  said 
this  raises  a  presumption,  that  Sullivan  had  in  the  mean  time 
conveyed  it  back  by  some  deed  not  now  appearing.  This 
would  account  for  it ;  but  perhaps  it  is  too  much  to  say,  that 
it  is  sufficient  proof  of  an  intermediate  deed ;  because  it  may 
be  accounted  for  by  other  hypotheses,  as  well  as  by  this. 
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It  seems  that  about  the  time  Daniel  gave  his  deed  to  J. 
JL  Sullivan,  J.  ML  Russell  also,  on  the  29th  of  April,  1800,  gave 
a  deed  to  Sullivan  in  nearly  the  same  terms,  and  that  after- 
wards, June  29th,  1801,  Sullivan  and  wife  conveyed  it  back 
to  J.  M.  Russell.  Perhaps  Sullivan  and  wife  reconveyed  to 
Daniel,  about  the  same  time,  but  no  such  deed  is  found. 

If  both  of  Daniel's  deeds  remained  in  force,  without  any 
intermediate  deed  back,  then  so  far  as  we  can  now  see, 
nothing  passed  by  the  second  deed  from  Daniel  to  J.  L.  Sulli- 
van, because  the  whole  interest  and  estate,  which  it  purported 
to  convey,  was  in  the  grantee  before.  But  if  there  was  an 
intermediate  deed,  which  revested  the  whole  of  Daniel's  interest 
in  the  reversion  in  John  L.  Sullivan,  the  theory  of  the  tenant 
is,  that  by  the  second  deed  from  Daniel  to  J.  L.  Sullivan,  he 
conveyed  his  one  fourth  in  the  reversion  in  the  Three  Pole 
Lane  Farm;  so  that  Sullivan  became  seized  of  it  in  his 
own  right,  and  so  remained  up  to  the  time  of  the  levy  of 
tenant's  execution,  nearly  fifty  years.  But  this  is  inconsistent 
with  the  uncontroverted  facts.  The  main  fact  is,  that  some 
years  after  the  decease  of  Daniel,  and  after  the  decease  of  the 
widow,  when  the  estate  in  reversion  came  to  be  an  estate  in 
possession,  and  the  heirs  came  to  make  partition,  John  Miller 
Russell  was  recognized,  without  objection,  as  the  owner  of 
two  full  fourth  parts,  and  in  the  informal  partition,  two  dis- 
tinct quarter  parts  were  assigned  to  him.  As  already  stated, 
one  full  fourth  was  assigned  to  each  of  the  wives  of  John 
L.  and  Richard  Sullivan,  so  that  after  assigning  to  J.  M. 
Russell  his  own  share  or  quarter  part,  another  full  share  was 
assigned  to  him ;  and  this,  from  whatever  cause,  or  by  what- 
ever channel  it  came  to  him,  was  Daniel's  original  share. 
We  are  therefore  compelled  to  presume  the  legal  means, 
the  necessary  legal  means,  by  which  it  came  to  him,  by  will, 
by  deed  or  deeds  mediate  or  immediate,  by  levy  of  execu- 
tion, or  some  legal  means  by  which  real  estate  may  be  trans- 
mitted. But  when  we  are  compelled  to  presume  some  means 
to  account  for  the  fact,  that  John  M.  Russell  then  had  and 
was  allowed  to  hold  Daniel's  share,  we  must  presume  enough 
to  account  for  the  whole  fact     The  fact  to  be  accounted 
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for  is,  that  he  claimed  to  hold  Daniel's  whole  quarter;  in  pre- 
suming a  conveyance,  then,  we  must  presume  such  convey- 
ance as  will  account  for  the  entire  fact,  that  is,  a  conveyance 
of  Daniel's  entire  quarter.  But  if  Daniel's  entire  quarter 
part  had  come  to  J.  M.  Russell,  there  must  have  been  some 
conveyance,  by  which  any  part  of  the  estate  of  Daniel,  which 
had  at  any  time  come  to  J.  L.  Sullivan,  had  been  parted  with 
by  him ;  and  therefore,  either  he  must  have  conveyed  it  to 
John  M.  Russell  himself,  by  some  non-appearing  deed,  or  he 
must  have  reconveyed  to  Daniel  any  interest  in  his  quarter, 
which  he  had  acquired  from  him,  and  then  Daniel  must  have 
conveyed  it  entire  to  John  Miller  RusselL 

The  theory  of  the  tenant  requires  us  to  presume  a  recon- 
veyance of  the  quarter  part  of  the  whole  reversion  by  John  L. 
Sullivan  to  Daniel  Russell,  between  the  two  deeds  of  Daniel 
Russell  to  him,  which  does  not  appear,  and  that  Daniel,  after 
having  by  his  second  deed  conveyed  his  interest  to  J.  L.  Sul- 
livan, in  the  Three  Pole  Lane  Farm,  which  does  appear,  then 
by  another  non-appearing  deed  conveyed  his  reversion  gene- 
rally to  John  Miller  Russell,  excepting  his  reversion  in  the 
Three  Pole  Lane  Farm.  This  requires  us  to  presume  two 
non-appearing  deeds,  and  the  last  containing  a  very  special 
exception.  If,  according  to  the  tenant's  theory,  John  L.  Sulli- 
van reconveyed  to  Daniel  the  reversion  generally,  and  then 
Daniel  conveyed  his  reversion  in  the  Three  Pole  Lane  Farm 
alone  to  Sullivan,  such  deed  being  but  of  part  of  an  estate  in 
common  in  reversion  would  be  voidable  as  against  the  co- 
tenants  ;  then,  if  in  that  state  of  Daniel's  title,  after  making 
such  voidable  conveyance  of  part  of  his  reversion,  he  had 
made  a  conveyance  of  his  reversion  generally  to  his  brother 
John,  without  excepting  his  conveyance  of  part  to  Sulli- 
van, it  would  effectually  defeat  the  conveyance  to  Sullivan, 
and  vest  the  entire  quarter  in  John  Miller  RusselL  We 
therefore  repeat,  that  in  order  to  vest  any  estate  in  Sullivan 
in  his  own  right,  by  means  of  this  conveyance  of  Daniel  to 
.lim  in  1802,  we  must  not  only  presume  an  intermediate 
reconveyance  of  the  reversion  generally  from  Sullivan  to 
Daniel,  but  also,  after  Daniel's  second  deed  to  Sullivan  in 
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1802,  of  his  reversion  in  the  Three  Pole  Lane  Farm  alone, 
we  must  presume  a  conveyance  to  John  ML  Russell  with  the 
special  exception  of  such  voidable  conveyance  to  Sullivan. 

But  even  such  presumption  would  not  entirely  account  for 
the  facts,  which  necessarily  call  for  and  demand  some  presump- 
tion. Those  facts  are,  that  on  the  partition,  J.  M.  Russell 
took  the  entire  quarter  of  Daniel,  which  he  could  not  have 
done,  if  he  had  taken  a  deed  from  Daniel  with  an  exception 
in  favor  of  Sullivan  out  of  that  quarter.  On  the  contrary,  he 
would  have  taken  less  than  an  entire  quarter,  and  the  case 
would  have  shown  that  there  was  a  share  in  the  estate  to  be 
divided,  belonging  to  J.  L.  Sullivan,' to  be  recognized  and  set 
off  to  him  in  his  own  right. 

The  case  then  at  the  partition  would  have  stood  thus :  The 
estate  which  had  been  in  reversion  had  become  an  estate  in 
possession,  and  was  to  be  divided.  According  to  the  theory 
of  the  tenant,  Sullivan  had  acquired  from  one  of  the  tenants 
in  common  his  quarter  part  in  one  of  the  parcels  constituting 
an  entire  estate  in  common. 

It  is  conceded  that  this  conveyance  was  invalid  and  void, 
at  the  election  of  the  other  tenants  in  common.  Peabody  v. 
lEnotj  24  Pick.  329.  They  meet  to  divide  the  whole  estate. 
It  was  for  them  to  overlook  and  set  aside  this  conveyance  of 
part  by  metes  and  bounds  to  Sullivan,  and  divide  the  whole 
as  if  it  had  not  been  made ;  or,  at  their  option,  they  might 
respect  and  confirm  it.  If  they  intended  to  respect  and  con- 
firm it  and  give  it  force  and  validity,  as  they  might,  two  con- 
sequences would  have  followed ;  first,  John  M.  Russell  would 
not  have  been  admitted  and  recognized  as  holder  of  the  entire 
quarter  of  Daniel,  and  secondly,  Sullivan  would  have  been 
recognized  as  a  tenant  in  common,  and  a  share  would  have 
been  assigned  to  him,  to  hold  in  his  own  right  in  severalty. 
But  by  the  evidence  it  is  clear,  that  John  M.  Russell  was 
recognized  and  admitted  by  the  other  tenants  in  common, 
including  Sullivan,  acting  in  right  of  his  wife,  as  holder  of 
Daniel's  original  entire  quarter,  and  that  no  claim  was  made 
or  share  assigned  to  Sullivan,  in  his  own  right  The  fact 
therefore  either  disproves  the  special  deeds,  necessary  to  be 
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presumed  to  make  out  the  proposed  state  of  facts,  leaving  an 
estate  in  Sullivan  in  his  own  right ;  or,  it  proves  an  election 
on  the  part  of  the  co-tenants  to  regard  the  deed  of  Daniel 
Russell  to  Sullivan,  of  his  reversion  in  part  of  the  estate  in 
common,  as  null  and  void,  as  they  had  a  right  to  do,  and  by 
making  a  partition  and  assigning  the  whole  quarter  to  J.  M. 
Russell  and  making  no  assignment  to  Sullivan,  they  avoided 
and  effectually  annulled  it  So  that  after  that  partition,  any 
voidable  claim,  which  Sullivan  had  in  his  own  right,  by  force 
of  the  second  conveyance  of  Daniel  to  him,  was  effectually 
terminated,  if  it  had  not  been  otherwise  conveyed  by  Sullivan, 
either  directly  to  J.  M.  Russell,  or  by  some  intermediate  deed. 

It  becomes  necessary  to  presume  the  execution  and  exist- 
ence of  one  or  more  deeds,  to  account  for  the  admitted  facts ; 
and  to  do  this,  we  must  presume  such  conveyances,  as  would 
in  some  form  vest  the  entire  quarter  part,  originally  in  Daniel 
at  the  death  of  his  father,  in  his  brother  John  ML  at  the  time 
of  the  partition ;  and  whatever  these  may  have  been,  they  must 
have  been  such  as  to  extinguish  or  bar  any  claim,  right  or 
title,  which  John  L.  Sullivan  may  be  presumed  to  have  then 
had  in  his  own  right,  in  that  one  quarter  part;  and  if  he  had 
no  such  right  in  1810,  he  had  none  in  1850,  when  the  tenant 
levied  his  execution  on  this  estate. 

But  there  is  another  point  of  view,  in  which  the  evidence 
may  be  regarded,  which  appears  to  us  decisive  for  the  demand- 
ant. 

The  theory  of  the  tenant  is,  that  by  the  deed  of  Daniel 
Russell  to  Sullivan  in  1802,  the  latter  acquired  an  interest  in 
one  quarter  of  the  reversion  of  the  Three  Pole  Lane  Farm, 
which  became  an  estate  in  possession  at  the  decease  of  the 
widow ;  that  all  the  entries,  exclusive  occupation,  pernancy  of 
profits  and  the  like,  by  the  demandant,  were  those  of  co-tenants, 
by  which  John  L.  Sullivan  as  a  co-tenant  was  not  ousted,  and 
although  he  made  no  entry  or  claim  of  profits,  his  seizin 
remained  and  he  was  not  ousted ;  and  therefore  that  the  estate 
was  liable  to  be  taken  on  execution  for  his  debts.  This  sup- 
poses that  John  L.  Sullivan  was  seized  during  the  whole 
period  from  1810  to  1850.    To  meet  this,  we  think  that  the 
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acts,  doings  and  declarations  of  John  L.  Sullivan,  as  privy  in 
estate,  in  regard  to  his  seizin,  notice  to  him  of  the  exclusive 
claim  of  Richard  and  his  wife,  and  his  acquiescence,  are  all 
competent  evidence,  being  such  as  occurred  before  the  levy 
of  execution.  The  affidavit  therefore  of  John  L.  Sullivan  is 
of  great  importance  in  the  present  case.  He  states  the  in- 
formal partition  made  in  1810,  and  the  reason  why  it  could 
not  be  carried  fully  into  effect  by  deeds,  on  account  of  the 
unfortunate  condition  of  Mrs.  John  L.  Sullivan,  one  of  the 
heirs.  He  annexes  a  paper  made  by  the  commissioners,  by 
which  it  appears,  that  the  whole  reversionary  estate  then 
remaining  was  divided,  except  one  quarter  part  of  the  Three 
Pole  Lane  Farm.  Of  this  farm,  three  quarters  were  taken 
into  the  general  partition,  as  well  to  constitute  the  aggregate 
to  be  divided,  as  in  the  property  of  Mrs.  Richard  Sullivan,  to 
whom  it  was  assigned.  With  this  exception,  the  whole  re- 
versionary estate  was  divided  into  four  parts,  and  estimated 
in  value;  and  allowing  something  for  equality  of  partition, 
an  entire  fourth  was  assigned  to  the  right  of  each  Mrs.  Sul- 
livan, and  two  parts  or  quarters,  specially  designated  and  dis- 
tinguished, were  assigned  to  John  M.  Russell.  No  reason 
is  assigned  by  the  commissioners  in  their  certificate,  why  the 
quarter  of  the  Three  Pole  Lane  Farm  was  not  divided.  But 
Sullivan  in  his  affidavit,  made  before  the  tenant  had  levied 
his  execution,  and  made  for  another  and  distinct  purpose,  to 
be  laid  before  the  legislature,  in  order  to  obtain  a  confirma- 
tion, and  therefore  above  suspicion  of  being  made  for  this 
occasion,  says,  that  by  agreement  of  all  the  parties,  includ- 
ing himself,  that  one  quarter  of  the  Three  Pole  Lane  Farm, 
not  included  in  the  partition,  was  agreed  to  go  to  Mr.  and 
Mrs.  Richard  Sullivan  as  purchasers,  at  an  agreed  valuation 
in  money,  and  that  they  paid  the  other  heirs  their  respective 
shares  of  such  money. 

It  appears,  then,  that  by  consent  of  the  other  heirs,  Mr.  and 
Mrs.  Richard  Sullivan  entered  on  the  estate  as  owners,  claim- 
ing, whether  by  valid  title  or  not  is  immaterial,  but  in  fact 
claiming  to  hold  the  whole  estate  in  severalty.  This  was 
done  with  full  notice  to  John  L.  Sullivan,  avd  therefore  an 
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against  him,  amounted  to  a  constructive  disseizin.  After  such 
entry  by  Richard  Sullivan,  his  exclusive,  adverse  and  uninter- 
rupted possession,  as  stated  in  the  facts,  and  the  entire  acquies- 
cence of  John  L.  Sullivan,  under  circumstances  of  embarrass- 
ment and  insolvency,  without  claim,  are  sufficient  proof  both 
of  a  non-appearing  grant,  and  also  of  an  ouster,  continued 
until  all  right  of  entry  was  barred,  before  the  levy  of  the 
tenant's  execution.  Judgment  for  ike  demandant. 


The  Inhabitants  of  the  First  Parish  in  Sherburne  w 
Oliver  Fiske  &  others. 

The  Assessors  of  a  parish  are  not  liable  to  the  parish  in  an  action  on  the  case,  for 
neglecting  to  assess  a  tax  equal  in  amount  to  the  stun  voted  by  the  parish,  and 
for  not  issuing  a  warrant  to  the  collector  for  the  collection  thereof;  if  they  acted 
under  the  honest  belief  that  they  were  carrying  out  the  views  of  the  parish. 

A  parish  cannot  maintain  an  action  on  the  case  against  its  assessors  for  omitting 
to  take  the  oath  of  office. 

This  was  an  action  on  the  case  against  the  defendants,  as 
assessors  of  the  first  parish  in  Sherburne  for  the  years  1846 
and  1847,  for  negligence  in  assessing  the  taxes  voted  by  the 
parish  for  those  years. 

The  case  was  submitted  to  the  court  of  common  pleas,  and 
upon  appeal  to  this  court,  upon  a  statement  of  facts,  in  sub- 
stance as  follows :  The  defendants  were  duly  chosen  assessors 
of  the  parish  at  the  annual  meetings  thereof  in  1846  and  1847, 
but  were  never  sworn.  At  the  annual  meeting  of  the  parish 
in  April,  1847,  Richard  C.  Stone,  their  minister,  addressed  to 
them  the  following  paper  signed  by  him :  "  Sherburne,  April 
6,  1847.  To  the  First  Parish  in  Sherburne.  Christian 
Friends :  I  hereby  make  the  following  communication,  rela- 
tive to  my  salary:  Let  the  parish  raise  by  vote  the  same 
they  did  in  1845,  that  is  $587.50,  and  let  the  tax  be  assessed 
upon  the  same  scale  as  in  1845.    Ijet  a  yearly  subscription 
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be  taken  of  those  who  worship  with  lis,  and  added  to  the 
assessment ;  from  this  sum  let  the  parish  receive  fifty  dollars 
for  incidental  expenses,  and  I  will  receive  the  residue.  If 
the.  sum  raised  by  taxes  and  subscriptions  should  exceed  my 
salary  and  the  fifty  dollars  for  expenses,  the  remainder  shall 
belong  to  the  society.  If  less  than  that,  the  difference  shall  be 
my  loss.  Thus  you  will  perceive  by  this  arrangement,  that 
whoever  may  withdraw,  the  taxes  for  my  salary  can  never  be 
higher  than  in  the  year  1845,  nor  can  the  society  get  into  debt, 
except  for  other  purposes.  This  communication,  (if  accepted,) 
shall  be  in  effect  until  I  notify  you  by  your  clerk  to  the  con- 
trary, and  I  withdraw  the  communication  made  last  year." 

The  parish  voted  to  accept  this  communication,  and  that  it 
be  recorded  on  their  clerk's  books,  which  was  done ;  and  also 
voted  to  grant  five  hundred  and  fifty  dollars  for  the  salary  of 
their  minister,  and  fifty  dollars  for  incidental  expenses  the  en 
suing  year ;  and  chose  a  committee  to  solicit  subscriptions  to 
assist  the  parish  in  defraying  its  expenses. 

It  was  contended  by  the  defendants,  but  denied  by  the 
plaintiffs,  that  a  similar  communication  was  made  to  the 
parish  by  their  minister  at  the  annual  meeting  in  1846,  and 
duly  accepted  by  them.  No  record  thereof  appears  on  the 
books  of  the  parish.  The  parish,  at  their  meeting  in  1846, 
voted  to  grant  five  hundred  and  fifty  dollars  for  their  minis- 
ter's salary,  and  thirty-seven  dollars  and  fifty  cents  for  incidental 
expenses  the  ensuing  year ;  and  that  the  assessors  solicit  sub- 
scriptions from  persons  not  belonging  to  the  parish,  to  help 
defray  parish  expenses. 

On  the  1st  of  May,  1846,  the  defendants  apportioned  on 
the  polls  and  estates  of  the  members  of  the  parish  the  sum  of 
$546.87  only,  and  on  the  1st  of  May,  1847,  the  sum  of  $473.70 
only,  and  committed  tax  rated  to  the  collector,  but  did  not 
execute  and  deliver  to  him  any  warrant.  The  sums  so  as- 
sessed were  found  by  multiplying  the  value  of  the  polls  and 
estates  of  the  members  of  the  parish  by  the  same  percentage 
as  that  assessed  on  the  dollar  in  apportioning  the  taxes  of  the 
parish  for  the  year  1845.  The  amount  of  taxes  actually  col- 
lected by  the  collector  was  only  $512.76  in  1846,  and  only 
vol.  vni*  23 
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$375.98  in  1847.  But  the  taxes  collected,  with  the  subscrip- 
tions obtained,  exceeded  in  each  year  the  sums  voted  for  the 
minister's  salary  and  for  incidental  expenses. 

In  both  of  these  years,  the  taxes  were  assessed  by  the  as- 
sessors by  order  of  the  parish,  agreeably  to  and  in  pursuance 
of  the  communication  of  Stone,  made  to  and  accepted  by  the 
parish  as  aforesaid. 

A.  H  Nelson  and  J.  P.  Converse,  for  the  plaintiffs. 

X  G.  Abbott  and  G.  A.  Somerby,  for  the  defendants. 

Dewey,  J.  The  relation  of  assessors  to  the  town  or  parish, 
by  which  they  are  elected,  is  not  that  of  servant  and  master, 
or  agent  and  principal,  in  any  such  sense  as  will  subject  the 
assessors  to  a  civil  action  by  the  town  or  parish,  to  recover 
damages  for  negligence  in  the  discharge  of  the  public  duty 
devolved  upon  them  by  such  appointment  Assessors  are 
officers  created  by  statute,  with  prescribed  duties  required  to 
oe  performed  under  oath.  To  some  extent  such  public  officers 
are  punishable  by  indictment,  or  by  penalties  or  forfeitures 
that  have  been  by  law  annexed  to  the  neglect  of  their  duties. 

They  are  also,  to  a  certain  extent,  liable  to  individuals  for 
any  illegal  official  acts  injurious  to  them,  but  this  liability  has 
been  much  modified  by  the  statute  provision,  making  such 
assessors  responsible  only  for  fidelity  and  integrity  on  their 
part 

The  views  of  this  court  in  the  case  of  White  v.  PhiUlpston, 
10  Met  108,  strongly  sustain  the  position,  that  public  officers 
are  not,  in  this  form  of  a  civil  action,  held  responsible  for 
damages  to  the  town,  arising  from  their  neglect  of  duty,  in 
the  absence  of  any  statute  giving  such  remedy  to  the  town. 
See  Trajton  v.  Alfred,  3  ShepL  258 ;  Kendall  v.  Stokes,  3  How. 
87;  Commonwealth  v.  Genther,  17  S.  &  R.  135;  Wilson  v.  The 
Mayor,  8fc.,  of  New  York,  1  Denio,  595.  If  liable  at  all  to  the 
town  or  parish  from  which  they  received  their  appointment, 
they  are  so  certainly  only  for  want  of  fidelity  and  integrity 
or  for  not  discharging  of  their  duties  according  to  their  best 
judgment  and  understanding ;  and  upon  this  ground,  the  facts 
stated  in  the  present  case  would  seem  to  warrant  the  inference, 
that  as  to  the  manner  of  making  these  assessments  they  a<  ted 
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wider  the  honest  belief,  that  they  were  making  the  same  in 
accordance  with  the  views  of  the  parish,  as  indicated  by  the 
facts  before  them. 

There  is  still  another  view  of  this  case,  alike  favorable  to 
the  defendants.  So  far  as  the  action  is  brought  to  recover 
damages  against  the  assessors  for  not  making  a  larger  assess- 
ment, and  not  making  a  warrant  to  enforce  the  collection  of 
the  same,  the  plaintiffs  have  sustained  no  damage.  Such 
tax,  if  made  by  them,  would  have  been  illegal,  if,  as  the  plain- 
tiffs allege,  and  as  the  facts  seem  to  be,  the  assessors  were 
not  legally  qualified  by  taking  the  oath  required  by  law ;  and 
if  the  tax  had  been  collected  and  paid  over  to  the  parish,  the 
same  might  have  been  recovered  back  as  wrongfully  paid. 
This  omission  to  take  an  oath  of  office  is  not  a  neglect  for 
which  the  present  action  can  be  maintained.  As  to  assessors 
of  towns,  a  penalty  is  provided  by  law  for  neglect  to  qualify 
as  such,  but  as  to  the  assessors  of  parishes,  it  seems  no  such 
provision  exists,  and  in  neither  case  does  a  civil  action  lie  for 
such  neglect.  Judgment  for  the  defendants. 


Albert  P.  Ware  vs.  The  Inhabitants  of  thb  First 
Parish  in  Sherburne. 

A  person,  who  withdraws  from  a  parish,  after  the  parish  has  granted  a  sum  of 
money  to  defray  its  expenses  for  the  ensuing  parochial  year,  but  before  the  fliU 
of  May  in  that  year,  cannot  legally  be  assessed  for  the  money  so  granted. 

This  was  an  action  of  assumpsit  to  recover  the  amount  of 
taxes  assessed  upon  the  plaintiff,  and  paid  by  him  to  the  de- 
fendants. The  case  was  submitted  to  the  court  of  common 
pleas,  from  whence  it  came  to  this  court  by  appeal,  upon  an 
agreed  statement  of  facts,  as  follows :  — 

The  first  parish  in  Sherburne  was  duly  organized  as  such 
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before  the  year  1830.  On  the  27th  of  March,  1848,  the  an- 
nual meeting  of  tne  parish  was  held,  at  which  a  clerk,  assessors 
and  collector  were  chosen,  and  the  meeting  was  adjourned  to 
the  1st  of  May,  then  next,  at  which  time  it  was  held  and  dis- 
solved. The  clerk  was  sworn  at  the  meeting,  and  the  assess- 
ors on  the  8th  of  May  following,  by  the  parish  clerk,  but  not 
at  any  meeting  of  the  parish;  and  the  collector,  in  the  same 
manner,  on  the  8th  of  October  following. 

Another  meeting  was  called  and  held  on  the  20th  of  April, 
1848,  at  which  it  was  voted  u  to  raise  the  sum  of  seven  hun- 
dred and  fifty  dollars  for  the  Rev.  Richard  C.  Stone's  salary 
and  other  necessary  parish  expenses  the  ensuing  year."  This 
vote  was  duly  certified  to  the  assessors. 

The  plaintiff,  on  the  21st  of  April,  1848,  legally  withdrew 
from  the  parish,  complying  with  the  rule  laid  down  in  the 
Rev.  Sts.  c.  20,  §  4. 

After  the  8th  of  May,  1848,  the  assessors  put  up  a  notice, 
requiring  all  persons  who  were  members  of  the  parish  on  the 
20th  of  April  previous,  to  bring  in  a  valuation  of  their  taxable 
estates ;  with  which  request  the  plaintiff  did  not  comply. 

The  parish  did  not  at  any  time  pass  a  vote  appropriating 
the  money  voted  to  be  raised  to  any  specific  expenses,  or  to 
any  specific  object  other  than  that  mentioned  in  the  vote. 
No  valuation  of  the  estate  of  any  members  of  the  parish  had 
been  called  for,  nor  any  tax  actually  apportioned  among  the 
members,  before  the  8th  of  May,  1848,  by  the  assessors!  or 
either  of  them.  The  assessors  took  the  valuation  of  the  tax- 
able estates  of  the  members  of  the  parish,  about  the  middle 
of  May,  1848,  and  amongst  others,  that  of  the  plaintiff,  and 
assessed  a  tax  upon  him  of  twenty-nine  dollars  and  sixty- 
five  cents,  about  the  1st  of  July  following.  The  tax  list  was 
duly  committed  to  the  collector  with  a  warrant  for  its  collec- 
tion. 

The  collector  made  a  demand  on  the  plaintiff  for  payment 
of  the  tax  assessed  upon  him,  and  the  same  not  being  paid, 
he  seized  the  goods  of  the  plaintiff,  who  thereupon  paid  the 
tax  under  protest 

X  0.  Abbott  and  G.  A.  Somerby,  for  the  plaintifE 
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A.  H.  Nelson  and  J.  P.  Converse,  for  the  defendants. 

Dewey,  J.  Parish  taxes,  in  those  parishes  that  are  assessed 
for  the  support  of  religions  worship  by  virtue  of  the  general 
laws  of  the  commonwealth,  are  to  be  assessed  in  the  same 
manner  as  town  taxes  are  by  law  required  to  be  assessed. 
Rev.  Sts.  c.  20,  §  18.  As  to  town  taxes,  the  law  is  q^iite  clear, 
that  as  to  polls  and  personal  estate  each  individual  is  to  be 
assessed  in  the  town  where  he  is  an  inhabitant  on  the  first  day 
of  May  in  each  year ;  and,  in  reference  to  real  estate,  the  per* 
son  who  is  owner,  or  in  possession,  on  the  first  day  of  May,  is 
to  be  assessed  therefor.    Rev.  Sts.  c.  7,  §§  6,  7,  9. 

It  would  seem,  then,  from  the  general  principles  thus  stated 
and  prescribed  by  law,  that  parish  taxes  are  to  be  assessed 
with  reference  to  membership  and  property  as  it  existed  on 
the  first  day  of  May  in  each  year;  and  the  only  question  to 
be  settled  as  to  liability  to  taxation  for  a  parish  tax  would 
be  that  of  membership  on  the  first  day  of  May.  The  further 
provision,  in  c.  20,  §  4,  having  a  reference  to  a  continued  lia- 
bility for  grant  or  contract  made  by  the  society,  doubtless 
presents  some  difficulty  in  giving  a  construction  to  the  statute 
regarding  parish  taxes.  With  the  provision,  that  any  person 
belonging  to  any  religious  society  shall  be  taken  and  holden 
to  be  a  member  of  the  same  until  he  shall  file  a  written  notice 
of  withdrawal  therefrom,  it  is  also  provided,  that  u  thenceforth 
such  person  shall  not  be  liable  for  any  grant  or  contract  which 
may  be  thereafter  made  by  such  society." 

That  the  provision  as  to  a  continuing  liability  is  to  some 
extent  a  qualified  one,  and  arising  only  by  implication,  was 
fully  stated  in  the  case  of  Dow  v.  First  Parish  in  Sudbury,  5 
Met  73.  That  case  did  not  require  any  decision,  as  to  the 
effect  to  be  given  to  the  general  law  requiring  assessments  to 
be  made  upon  persons  and  property  as  of  the  first  of  May  in 
each  year,  but  presented  a  question  upon  a  tax  assessed  after 
the  expiration  of  the  parochial  year,  and  upon  a  valuation 
made  in  a  subsequent  year,  the  money  having  been  voted  by 
the  parish,  while  the  party,  contesting  the  validity  of  the  tax, 
was  a  member  of  the  parish.  It  does,  however,  necessarily 
settle  the  principle,  that  a  member  of  a  parish  is  not  liabk 

23# 
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for  all  future  time  to  be  taxed  for  any  grant  or  contract  made 
by  the  parish  while  he  is  a  member. 

The  general  principle  now  fully  stated,  of  making  assess* 
ments  in  these  cases  solely  in  reference  to  membership  on  the 
first  day  of  May,  was  distinctly  asserted  in  the  case  of  Inglee  v. 
Bosworlhy  5  Pick.  498, 501.  But  that  case  seems  to  have  been 
decided  upon  the  narrower  ground,  that  the  money,  though 
voted  to  be  raised  at  a  parish  meeting  held  on  the  24th  of 
April,  "for  defraying  the  necessary  charges  of  the  parish," 
was  not  appropriated  to  any  particular  object  until  after  the 
30th  of  April,  when  the  plaintiff  had  ceased  to  be  a  member 
of  the  parish ;  and  so  the  plaintiff  was  not  liable  to  be  assessed 
thereupon  as  money  actually  granted  previous  to  his  with- 
drawal In  the  present  case  the  vote  was  "  to  raise  seven 
hundred  and  fifty  dollars  for  the  Rev.  R.  C.  Stone's  salary  and 
other  necessary  parish  expenses  the  ensuing  year,"  which 
leaves  the  money  voted  "  for  necessary  expenses  "  subject  to 
precisely  the  same  objection  as  in  the  case  of  Inglee  v.  Bos- 
worth.  The  tax  in  the  case  now  under  consideration  was 
assessed  upon  a  valuation  made  during  the  parochial  year  in 
which  the  money  was  granted.  The  money  was  voted  on 
the  21st  of  April  The  valuation  was  taken  in  May,  under  a 
notice  to  all  persons  who  were  members  of  the  parish  on  the 
20th  of  April,  to  bring  in  true  lists  of  their  property. 

The  question  is,  therefore,  whether  the  members  to  be  taxed 
are  those  who  are  such  on  the  1st  of  May  ?  The  great  prac- 
tical importance  of  having  all  such  assessments  made  in 
reference  to  some  one  fixed  day  is  quite  obvious,  and  has 
been  universally  applied  to  town  taxes.  It  was  from  the  close 
connexion  originally  existing  between  towns  and  parishes,  and 
the  fact  that  to  a  great  extent  they  were  acting  under  one  and 
the  same  organization,  that  the  system  of  taxation  for  paro 
chial  purposes  was,  as  in  towns,  based  upon  polls  and  estates. 
Comparatively  few  parishes  now  assess  their  parochial  charges 
upon  this  ancient  principle  of  proportional  taxation  upon  the 
estates  and  property  of  the  members.  After  much  considera- 
tion, the  court  are  of  opinion,  that  the  parochial  taxes,  when 
assessed  upon  polls  and  estate,  sare  to  be  assessed  solely  upon 
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those  who  are  members  of  the  parish  on  the  first  day  of  May 
in  the  parochial  year,  in  which  the  money  is  voted  and  the 
valuation  taken. 

This,  we  are  aware,  will  leave  but  a  very  limited  applica- 
tion to  the  provision  as  to  a  continuing  liability  for  grants  of 
money  made  before  the  withdrawal  of  a  member.  It  may 
still  apply  to  the  case  of  one  who  should  withdraw  after  the 
1st  of  May,  and  who  would  be  liable  to  be  assessed  for  money 
voted  at  the  annual  meeting  in  March  or  April,  though  he 
had  ceased  to  be  a  member  before  the  valuation  was  actually 
made,  or  the  taxes  assessed. 

The  rule,  we  think,  must  be  that  of  membership  at  the  time 
of  making  the  valuation,  which  is  the  1st  of  May.  This  will 
make  the  system  a  plain  and  intelligible  one,  and  in  perfect 
analogy  to  the  rule  of  assessing  town  taxes,  to  which  it  seems 
to  have  been  intended  to  be  assimilated  in  this  respect. 

The  further  objection  to  this  tax,  that  the  assessors  and  col- 
lectors were  not  duly  sworn,  it  is  not  necessary  to  decide, 
though  we  perceive  no  ground  for  that  objection. 

Judgment  for  the  plaintiff 


Henry  B.  Jaques  vs.  Charles  Sanderson. 

A  motion  to  dismiss  an  action  of  replevin,  on  the  ground  that  the  writ  was  served 
by  a  constable,  or  that  there  was  no  appraisal  of  the  goods,  mnst  be  made  at  the 
first  term ;  otherwise  the  objection  will  be  considered  as  waived. 

A  writ  of  replevin  may  be  amended  by  adding,  to  the  description  of  tho  property 
sued  for,  die  words  "  of  the  value  of  twenty-fire  dollars." 

This  was  an  action  of  replevin  commenced  on  the  30th  of 
October,  1849,  and  returnable  at  the  December  term,  1849, 
of  the  court  of  common  pleas.  The  goods  sued  for  were  de* 
scribed  in  the  writ  as  "  nine  moulded  pine  doors,  belonging  to 
Henry  B.  Jaques  aforesaid."  The  writ  was  served  without 
any  previous  appraisal  of  the  goods  by  a  constable  of  Charle» 
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town,  who  took  a  bond  in  twice  the  amount  of  the  damages 
•aid  in  the  writ,  which  amount  wis  twenty  dollars. 

The  cause  came  on  for  trial  before  Merrick,  J.,  at  the  De- 
cember term,  1850,  and  the  defendant  then,  before  issue  was 
joined,  moved  to  dismiss  the  action,  on  the  following  grounds: 
1st.  Because  the  damages  therein  demanded  did  not  exceed 
the  sum  of  twenty  dollars;  2d.  Because  it  did  not  appear 
that  the  value  of  the  goods  therein  alleged  to  have  been  un- 
lawfully taken  and  detained  was  more  than  twenty  dollars ; 
3d.  Because  there  was  no  appraisal  of  the  goods  previous  to 
the  service  of  the  writ ;  and  4th.  Because  the  writ  was  served 
by  a  constable. 

The  plaintiff  thereupon  moved  to  amend  his  writ  by  add- 
ing  to  the  description  of  the  goods  sued  for  the  words  "  of  the 
value  of  twenty-five  dollars."  The  defendant  objected  to  the 
allowance  of  the  amendment  on  the  ground  that  the  court 
had  no  jurisdiction ;  but  the  presiding  judge  overruled  the 
objection  and  allowed  the  amendment.  The  motion  to  dis- 
miss was  then  overruled,  and  the  case  proceeded  to  trial  The 
defendant  pleaded  the  general  issue,  which  was  joined,  and 
the  plaintiff  obtained  a  verdict. 

The  defendant  thereupon  alleged  exceptions,  which  he  re- 
duced to  writing,  in  substance  as  above,  and  presented  to  the 
presiding  judge  for  allowance,  before  the  adjournment  of  the 
court  without  day.  The  plaintiff  objected  to  their  allowance, 
because  they  were  not  presented  within  three  days  after  the 
verdict,  as  prescribed  by  the  rules  of  court;  and  the  judge 
rejected  them  on  that  ground,  although  he  found  them  to  be 
conformable  to  the  truth  of  the  case. 

And  to  this  refusal  of  the  judge  to  allow  this  bill  of  excep- 
tions, the  plaintiff  alleged  exceptions,  which  were  allowed  and 
signed  by  the  judge. 

J.  Q.  A.  Griffin,  for  the  defendant  1.  The  judge  erred  in 
refusing  to  allow  the  original  bill  of  exceptions.  By  Rev.  Sts. 
f.  82,  §  37,  the  court  of  common  pleas  has  authority  to  make 
rules  for  regulating  its  practice,  only  "in  all  cases,  not  ex- 
pressly provided  for  by  law."  Section  12th  of  the  same  chap- 
ter provides,  that  exceptions  "  being  presented  to  the  court, 
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before  the  adjournment  thereof  without  day,  and  being  found 
conformable  to  the  truth,  shall  be  allowed  and  signed  by  the 
judge."  The  rule  of  that  court,  requiring  exceptions  to 
be  presented  to  the  court  for  allowance  within  three  days 
after  the  verdict,  is  inoperative,  because  it  is  repugnant  to 
law,  and  because  it  reaches  a  case  "expressly  provided  for 
by  law." 

2.  The  court  of  common  pleas  had  no  jurisdiction  of  the 
action,  until  the  fact  that  the  property  was  of  the  value  of 
more  than  twenty  dollars  was  stated  on  the  record.  Rev. 
Sts.  c.  113,  §  27.  The  decree  of  the  court,  therefore,  allowing 
the  amendment,  was  an  exercise  of  jurisdiction  where  none 
existed. 

&  Buttrick,  for  the  plaintiff  submitted  the  case  without 
argument. 

Bioelow,  J.  We  have  not  thought  it  necessary  to  con- 
sider the  question  presented  by  the  refusal  of  the  court  to 
allow  the  original  exceptions,  because,  if  allowed,  it  is  appa- 
rent that  they  could  not  have  availed  the  defendant.  He  is 
not,  therefore,  aggrieved  by  the  refusal  of  the  court  to  allow 
them. 

The  motion  to  dismiss  the  action,  because  the  writ  was 
served  by  a  constable,  and  for  the  want  of  an  appraisement 
of  the  goods  replevied,  not  having  been  made  at  the  first 
term,  was  lightly  overruled.  These  objections,  not  having 
been  raised  seasonably,  must  be  considered  as  waived.  fit- 
monds  v.  Parker,  1  Met  508 ;  WolcoU  v.  Mead,  12  Met  516 ; 
Smith  v.  Robinson^  13  Met  165. 

The  amendment  of  the  writ,  if  necessary  at  all,  was  clearly 
within  the  power  of  the  court  under  Rev.  Sts.  c.  100,  §  22, 
which  authorizes  amendments  to  be  allowed  either  "  in  form 
or  substance."  The  court  in  this  case  had  jurisdiction  of  the 
parties  and  of  the  subject-matter  of  the  suit  The  value  of 
the  property,  as  alleged  in  the  amendment,  is  not  disputed  by 
the  defendant  The  amendment  introduced  no  new  element 
of  jurisdiction,  which  did  not  exist  before.  It  only  made  it 
apparent  on  the  face  of  the  writ,  that  the  case  was  within  the 
jurisdiction  of  the  court     It  was,  therefore,  rather  an  amend 
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ment  in  form  than  in  substance,  and  as  such,  could  not  well 
have  been  refused  by  the  court  Oragin  v.  Warfieldy  13  Met 
215.  Exception*  overruled. 


WlLLARD  MOORE  VS.  THE  ClTT  OF  BOSTON. 

The  owner  of  land,  taken  under  the  St*  of  1846,  e.  167,  for  supplying  the  city  of 
Boston  with  pure  water,  may  maintain  a  petition  for  damages  under  the  sixth 
section  of  the  statute,  as  soon  as  his  land  is  actually  entered  upon  and  taken, 
and  before  a  description  of  the  land,  signed  by  the  mayor  of  the  city,  is  filed  in 
the  registry  of  deeds,  as  required  by  the  first  section. 

If  the  owner  of  land  taken  under  St.  1846,  c  167,  dies  before  filing  his  petition, 
the  right  of  action  survives  to  his  executor  or  administrator. 

This  was  a  petition  by  the  administrator  of  Susanna 
Adams  against  the  city  of  Boston,  under  the  act  of  1846, 
c.  167, "  for  supplying  the  city  of  Boston  with  pure  water/' 
empowering  the  respondents  to  take  land  for  the  purposes  01 
the  act,  for  the  appointment  of  a  committee  to  estimate  the 
damages  suffered  by  the  petitioner's  intestate,  during  her  life- 
time, by  reason  of  the  respondents'  taking  a  parcel  of  her 
land,  for  the  purposes  set  forth  in  the  act 

The  petitioner  offered  to  prove,  by  parol,  that  the  land  de- 
scribed and  set  forth  in  the  petition  was  actually  entered 
upon  and  taken  by  the  respondents,  for  the  purposes  of  build- 
ing an  aqueduct,  authorized  by  the  act,  in  the  lifetime  of  the 
petitioner's  intestate. 

It  was  proved,  that  the  petitioner's  intestate  died  in  Octo- 
ber, 1847,  and  that  the  petitioner  duly  took  out  letters  of  ad- 
ministration upon  her  estate  on  the  26th  of  June,  1849. 

It  was  also  proved,  that  the  respondents  made  and  filed 
in  the  registry  of  deeds  in  this  county,  where  the  land  was 
situated,  a  description  and  statement  of  the  same,  signed  by 
their  mayor,  on  the  8th  of  May,  1848.  This  was  the  first  ao- 
tion  of  the  respondents,  which  was  in  any  way  manifested  by 
a  written  instrument. 
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The  judge  of  the  court  of  common  pleas  ( Wells,  C.  J.),  be* 
fore  whom  the  cause  was  tried,  ruled  that  inasmuch  as  the 
entering  upon  and  taking  of  the  land  was  not  filed  until 
after  ths  death  of  the  intestate,  this  petition  for  a  committee 
could  not  be  sustained  in  behalf  of  the  petitioner.  To  this 
ruling  the  petitioner  excepted. 

X  G.  Abbott,  and  G.  A.  Somerby,  for  the  petitioner 

P.  W.  Chandler,  city  solicitor,  for  the  respondents.  1.  The 
taking  was  not  complete  until  the  filing  of  the  statement 
in  the  registry  of  deeds.  Until  that  was  done,  no  cause 
of  action  accrued.  In  the  analogous  case  of  highways,  it 
is  the  record  laying  out,  and  not  the  actual  entering  on  the 
land,  which  constitutes  the  taking.  Harrington  v.  County 
Commissioners,  22  Pick.  263 ;  Harding  v.  Medway,  10  Met 
471.  The  taking  is  in  the  nature  of  a  contract  for  the  pur- 
chase of  an  interest  in  lands,  and  until  the  statement,  signed 
by  the  mayor  of  Boston,  is  filed  in  the  registry  of  deeds, 
there  is  no  such  memorandum  of  the  contract  as  is  required 
by  the  statute  of  frauds.    Rev.  Sts.  c.  74,  §  1. 

2.  As  the  injury  was  to  the  realty,  of  which  the  adminis- 
trator has  no  control  or  charge,  the  right  of  action,  if  any, 
belongs  not  to  him,  but  to  the  heirs  of  his  intestate.  Drinh* 
water  v.  Drinkwater,  4  Mass.  354 ;  Gibson  v.  Farley,  16  Mass. 
280;  Hathaway  v.  Valentine,  14  Mass.  500.  The  petitioner 
is  not  "the  owner  of  any  land"  taken,  within  the  meaning  of 
St.  1846,  c.  167,  §  6.  Even  if  the  intestate  had  instituted 
this  petition,  it  would  not  survive  to  his  administrator.  There 
is  no  provision  in  this  statute,  that  the  petition  shall  not  abate 
by  the  death  of  the  petitioner,  but  that  his  representatives 
may  come  in  and  prosecute ;  as  there  is  in  the  case  of  high- 
ways.   Rev.  Sts.  c.  24,  §  16. 

Bioblow,  J.  This  is  a  petition  for  damages  for  land  taken 
under  the  act  of  1846,  c.  167,  for  supplying  the  city  of  Boston 
with  pure  water.  Two  objections  are  made  to  the  right  of 
the  petitioner  to  maintain  his  petition.  The  first  is,  that  there 
was  no  taking  of  the  land,  within  the  meaning  of  the  act, 
during  the  lifetime  of  the  intestate.  This  objection  reats  on 
the  ground,  that  there  can  be  no  taking  of  land  for  th/»  pur- 
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poses  contemplated  in  the  act,  until  a  description  of  the  land 
taken,  as  required  by  §  1,  is  filed  in  the  office  of  the  register 
of  deeds ;  and  that,  in  this  case,  such  description  not  having 
been  filed  until  after  the  death  of  the  intestate,  although  the 
land  was  actually  entered  upon  and  taken  by  the  respondents 
in  her  lifetime,  the  right  to  recover  damages  belongs  to  her 
heirs  and  not  to  her  administrator. 

The  decision  of  this  question  depends  upon  the  construc- 
tion to  be  given  to  the  provision  of  the  act  under  which  these 
proceedings  are  had,  regulating  the  recovery  of  damages  for 
land  taken.  The  first  section  authorizes  the  city  to  take  and 
hold  lands  by  purchase  or  otherwise,  for  the  purpose  of  con- 
structing and  maintaining  their  aqueduct,  and  requires  that 
they  "  shall,  within  sixty  days  from  the  time  they  shall  take 
any  lands,  or  ponds  or  streams  of  water,  for  the  purposes  of 
this  act,  file  in  the  office  of  the  registry  of  deeds  for  the  county 
where  they  are  situated,  a  description  of  the  lands,"  &c.  so 
taken.  By  §  6  it  is  provided,  that  the  owner  of  any  land, 
fee.,  which  shall  be  taken  for  the  purposes  of  the  act,  may 
apply  by  petition  to  the  court  of  common  pleas  for  damages, 
within  three  years  from  the  taking  of  such  land. 

It  seems  to  us  that  the  meaning  of  these  provisions  is  quite 
too  clear  to  admit  of  any  question.  It  is  the  taking  of  the 
land  which  gives  the  party  injured  a  right  to  damages.  By 
§  1,  the  taking  of  the  land,  and  the  filing  of  a  description  of 
it  in  the  registry  of  deeds,  are  two  separate  and  distinct  acts. 
The  former  must  precede  the  latter.  The  taking  is  first  to  be 
made,  and  within  sixty  days  after  it,  the  description  is  to  be 
filed.  It  is  difficult  to  see  how,  under  this  explicit  provision, 
the  filing  of  the  description  of  the  land  taken  can  be  made 
the  taking  itself.  The  act  of  taking  is  to  be  first  accom- 
plished, and  after  it  is  done,  the  evidence  of  it,  in  the  form  of 
a  description,  is  to  be  filed  in  the  registry  of  deeds.  Such 
seems  to  be  the  natural  import  of  the  language  of  the  sta- 
tute. Besides ;  there  might  be  a  very  great  practical  difficulty 
in  holding,  that  there  was  no  taking  of  the  land,  until  a  de- 
scription of  it  had  been  filed.  If  the  respondents  should, 
from  any  cause,  neglect  or  omit  to  file  it,  the  owner  of  the 
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land  would  then  be  deprived  of  the  remedy  which  the  statute 
intended  to  give  him.  His  land  might  be  entered  upon  and 
actually  appropriated  by  the  respondents,  without  any  right 
on  his  part  to  seek  compensation  under  the  statute,  until  they 
saw  fit  to  file  the  description.  We  cannot  think  that  the  le- 
gislature intended  to  place  the  rights  of  the  citizen  so  entirely 
in  the  hands  of  the  respondents. 

It  seems  to  us,  therefore,  that  by  the  provision  of  the  sta- 
tute, requiring  a  description  of  the  land  taken  to  be  filed  in 
the  registry  of  deeds,  it  was  not  intended  to  constitute  that 
filing  the  act  of  taking,  upon  which  the  right  of  claiming 
damages  was  to  depend,  but  only  to  furnish  conclusive  evi- 
dence of  it.  It  does  not  exclude  other  evidence  of  the  fact, 
but  affords  a  ready  and  precise  mode  of  proving  it  It  was 
intended  to  be  a  formal  assertion  of  right  to  the  property  on 
the  part  of  the  respondents,  notorious  and  authoritative,  by 
which  the  respective  rights  of  the  respondents  and  of  the 
owner  of  the  land  should  ever  after  be  ascertained,  defined 
and  governed.  That,  when  filed,  it  would  amount  to  a  taking, 
so  as  to  authorize  a  petition  for  damages  under  §  6,  without 
proof  of  an  actual  entry  or  appropriation,  there  can  be  no 
doubt.  The  respondents  would  then  be  estopped  from  deny- 
ing the  taking.  Perhaps,  too,  it  would  fix  the  time  whence 
the  three  years,  within  which  an  application  for  damages  un- 
der §  6  must  be  filed,  are  to  be  reckoned,  as  was  held  in  the 
case  of  railroads.  Chwrlestown  Branch  Railroad  v.  County 
Commissioners,  7  Met.  78.  But  that  it  is  the  only  proof 
of  taking  under  the  statute,  or  that  evidence  of  an  actual 
entry  and  appropriation  by  the  respondents,  in  the  absence 
of  any  such  filing,  would  not  entitle  the  party  injured  to 
maintain  a  petition  for  damages,  seems  to  us  to  be  an  inter* 
pretation  of  the  statute  unwarranted  by  any  sound  rule  of 
construction.  Davidson  v.  Boston  Sf  Maine  Railroad,  3  Cush. 
91, 106. 

The  second  objection  to  the  right  of  the  petitioner  to  main- 
tain his  petition  is,  that  the  injury  complained  of  having  been 
done  to  the  realty,  the  claim  for  damages  should  be  made  by 
the  heirs,  and  not  by  the  administrator.  The  decisive  answer 
vol.  viii.  24 
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to  this  objection  is,  that  the  right  to  damages  for  land  taken 
for  public  purposes  accrues  and  takes  effect  at  the  time  of  the 
taking,  although  it  may  be  ascertained  and  declared  after- 
wards. Boynton  v.  Peterborough  Sf  Shirley  Railroad,  4  Cush. 
467.  By  the  act  of  taking,  the  title  of  the  owner  of  the  land 
is  divested,  and  that  of  the  respondents  is  created,  and  all  that 
is  left  to  the  former  is  his  claim  for  compensation.  In  tho 
present  case,  the  land  having  been  actually  taken  in  the  life- 
time of  the  intestate,  the  claim  for  damages  accrued  to  her ; 
and  her  heirs  derived  no  title  from  her  to  the  land  taken,  ex- 
cept subject  to  the  rights  of  the  respondents. 

It  is  further  objected,  that  the  right  to  apply  for  damages  is 
given  only  to  the  owner  of  the  land,  and  does  not  survive  to 
the  personal  representatives ;  and  that,  therefore,  the  petitioner 
in  this  case,  as  administrator,  cannot  maintain  his  petition  for 
their  recovery.  But  this  objection  proceeds  on  the  ground, 
that  the  taking  of  land  for  public  purposes  under  the  author- 
ity of  the  legislature,  is  in  the  nature  of  a  tort  to  real  pro- 
perty, an  action  for  which  did  not  survive  at  common  law. 
But  it  bears  a  much  more  striking  analogy  to  a  purchase  of 
land,  when  the  consideration  money  remains  unpaid;  in  which 
case,  the  executor  or  administrator  could  well  maintain  an 
action  for  its  recovery.  1  Chit  PL  (6th  Amer.  ed.)  21,  78. 
Besides,  if  the  executor  or  administrator  cannot  maintain 
a  petition  to  recover  damages  sustained  by  the  taking  of 
land  under  this  statute  during  the  lifetime  of  the  owner, 
there  is  no  remedy  by  which  the  damages  in  such  cases 
could  be  recovered ;  for,  as  we  have  already  seen,  they  can- 
not be  claimed  by  the  heirs.  The  right  on  the  part  of  the 
intestate  to  the  damages  is  in  the  nature  of  a  chose  in  action, 
and  can  be  enforced  by  the  personal  representative  of  the 
deceased. 

The  objection  founded  on  the  statute  of  frauds  cannot  pre- 
vail. This  is  not  a  claim  upon  a  contract  in  the  sense  of  that 
statute.  Besides ;  the  statute  under  which  the  land  was  taken 
gives  the  precise  remedy. 

For  these  reasons,  we  are  of  opinion  that  the  petitioner  can 
well  maintain  his  petition,  and  that  the  evidence  of  an  actual 
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entry  upon  and  taking  of  the  land,  in  the  lifetime  of  the  in- 
testate, by  the  respondents,  was  competent,  and  should  have 
been  admitted.  Exceptions  sustained. 


Sally  Walker  vs.  The  Citt  of  Boston* 

On  a  complaint  to  recover  damages  for  land  taken  by  die  city  of  Boston,  under  the 
act  of  1846,  c.  167,  for  supplying  the  city  with  pore  water,  the  owners  of  lands 
adjoining  that  taken,  and  who  know  its  nature  and  character,  may  testify  to  their 
opinion  of  its  value. 

This  was  a  petition,  under  the  act  of  1846,  c.  167,  for  sup- 
plying the  city  of  Boston  with  pure  water,  to  recover  com- 
pensation for  damages  sustained  by  the  petitioner,  in  conse- 
quence of  the  taking  of  her  land  by  the  respondents  for  the 
purposes  mentioned  in  the  act*  The  estate  taken  consisted 
of  a  piece  of  land,  and  also  of  a  mill  privilege  and  land  ad- 
joining. The  trial  was  before  Merrick,  J.,  in  the  court  of 
common  pleas. 

At  the  trial,  which  resulted  in  a  verdict  for  the  petitioner, 
under  rulings,  to  which  the  respondents  excepted,  several 
questions  were  made,  the  only  one  of  which  insisted  upon  in 
this  court  was  as  follows:  Three  witnesses  were  severally 
called  by  the  petitioner  to  testify  to  the  value  of  the  lands 
taken ;  and  having  stated  that  they  were  fanners,  that  they 
were  the  owners  of  lands  adjoining  the  lands  taken  by  the 
respondents,  and  were  acquainted  with  the  nature  and  cha- 
racter of  the  lands  so  taken,  and  that  they  had  heard  or  known 
of  sales  of  land  in  the  neighborhood,  were  then  inquired  ot 
what  in  their  opinion  was  the  value  of  the  land  taken.  This 
question  was  objected  to  by  the  respondents,  but  admitted  by 
the  judge,  and  answered  by  the  witnesses. 

P.  W.  Chandler,  city  solicitor,  for  the  respondents. 

J.  G.  Abbott  and  G.  A.  Somerby,  for  the  petitioner. 

Dbwbv,  J.     The  only  question,  raised  in  this  case,  on  tilt 
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argument,  was  that  of  the  competency  of  the  evidence  ad* 
mitted  of  opinions  of  the  witnesses,  as  to  the  value  of  the 
land  taken  for  the  use  of  the  respondents. 

Under  our  practice  it  is  competent  to  show  the  value  of 
property,  by  the  testimony  of  witnesses  personally  acquainted  , 
with  the  same,  and  such  witnesses  may  state  their  opinion  of 
its  value.  It  is  somewhat  of  a  departure  from  the  rule  con- 
fining witnesses  to  the  statement  of  facts,  but  seems  to  be 
necessary  and  justifiable  in  relation  to  the  value  of  property, 
when  damages  for  the  taking  of  such  property  is  the  matter 
in  controversy.  Vandine  v.  Burpee,  13  Met  291;  Wyman 
v.  Lexington  <$•  West  Cambridge  Railroad,  13  Met  326. 

Exceptions  overruled. 


John  Blanchard  vs.  The  Fitchburg  Railroad  Company. 

In  an  action  brought  originally  in  the  court  of  common  pleas,  on  St.  1840,  e.  85,  to 
recover  damages  of  a  railroad  corporation  for  injury  done  by  fire  from  their  en- 
gines to  the  plaintiff's  land,  the  plaintiff,  if  he  recover  less  than  twenty  dollars 
damages,  is  entitled  for  his  costs,  under  Bey.  Sts.  c  121,  $  8,  to  no  more  than  a 
quarter  part  of  the  damages,  unless  the  title  to  real  estate  is  in  fadt  concerned. 

This  action  was  brought  in  the  court  of  common  pleas,  on 
St.  1840,  c.  85,  which  provides  that  "  when  any  injury  is  done 
to  a  building  or  other  property,  of  any  person  or  corporation, 
by  fire  communicated  by  a  locomotive  engine  of  any  railroad 
corporation,  the  said  railroad  corporation  shall  be  held  respon- 
sible in  damages  to  the  person  or  corporation  so  injured." 
The  declaration  alleged  that  the  defendants,  on  certain  days, 
"  by  their  agents  and  engines,  did  unlawfully  and  to  the  great 
injury  of  the  plaintiff  set  fire  to  and  burn  over,  injure  and 
destroy  a  valuable  wood  lot  and  piece  of  ground  with  the 
growth  thereon,  then  and  there  being  of  the  property  and  pos- 
session of  the  plaintiff."  The  defendants  pleaded  not  guilty, 
and  filed  no  specification  of  defence. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of 


Digitized  by  VjOOQlC 


OCTOBEE  TERM  1851.  281 

Blanchard  v.  Fitchburg  Railroad  Company. 

sixteen  dollars  and  fifty  cents.  The  damages  recovered  being 
less  than  twenty  dollars,  the  plaintiff's  costs  were  taxed  by 
the  clerk,  and  on  appeal,  by  the  court  of  common  pleas,  at  four 
dollars  and  twelve  and  a  half  cents ;  whereupon  the  plaintiff 
appealed  to  this  court. 

B.  F.  Butler,  for  the  plaintiff,  cited  Rev.  Sts.  c.  121,  §  3; 
Ryder  v.  Hathaway,  2  Met  96 ;  Padelford  v.  Padelford,  1  Pick. 
152;  ShurtleffY.  Hutchins,  10  Met  248. 

C.  K  Train,  for  the  defendants,  cited  Rev.  Sts.  c.  121,  §  3 ; 
Shurtleff  v.  Hutching,  10  Met  248;  Ryder  y.  Hathaway,  2 
Met  96 ;  Crosby  v.  More,  6  N.  H.  57 ;  Snow  v.  Hall,  3  GreenL 
94 ;  Sawyer  v.  Ryan,  13  Met  144. 

Shaw,  C.  J.  The  only  question  in  the  present  case  is,  whe- 
ther the  plaintiff,  having  recovered  less  than  twenty  dollars  in 
an  action  brought  originally  in  the  court  of  common  pleas,  is 
entitled  to  recover  full  costs,  or  only  one  quarter  as  much  as  the 
damage,  according  to  the  provision  of  Rev.  Sts.  c.  121,  §  3. 
This  statute  restricts  the  costs  to  one  quarter  of  the  damage, 
u  in  all  personal  actions  brought  originally  in  the  court  of 
common  pleas,  except  actions  of  replevin  and  of  trespass  on 
real  estate,  and  actions  on  the  case  for  the  disturbance  of  any 
easement,  and  all  others  in  which  the  title  to  real  estate  may 
be  concerned." 

The  operation  of  the  statutes  on  this  subject  is  so  fully 
stated  in  Sawyer  v.  Ryan,  13  Met  144,  that  it  is  sufficient  to 
refer  to  that  case.  In  any  personal  action,  not  being  one  of 
the  cases  specially  excepted,  when  the  plaintiff  has  sustained 
a  small  damage,  the  law  intends  that  he  shall  bring  his  action 
before  the  near,  cheap,  domestic  tribunal,  at  the  peril  of  losing 
costs,  if  he  fails  to  recover  more  than  twenty  dollars.  It  is 
not  less  a  personal  action,  because  the  ground  of  this  com- 
plaint is  damage  done  to  his  land.  His  title  to  his  land  is 
not  thereby  necessarily  drawn  in  question*  But  in  the  course 
of  the  trial  before  the  justice,  title  to  real  estate  may  be  inci- 
dentally drawn  in  question,  as  it  possibly  may  be  in  almost 
any  species  of  personal  action.  If  that  is  the  case,  the  justice 
shall  note  it  on  the  record,  and  then,  if  either  party  desires  it, 
out  not  otherwise,  the  case  shall  be  removed  without  furtbf* 
24* 


Digitized  by  VjOOQlC 


282  MIDDLESEX. 


Oakes  k  others  v.  Munroe. 


proceeding  before  the  justice  to  the  court  of  common  pleas 
for  trial  Bev.  Sts.  c.  85,  §  3,  &c  If  the  defendant  desires 
to  have  it  removed,  he  does  it  at  the  peril  of  paying  fall  costs, 
if  he  does  not  succeed  in  making  a  complete  defence  against 
the  right  of  the  plaintiff  to  recover  any  thing.  But  unless  one 
of  the  parties  desires  to  have  the  case  removed,  the  justice's 
jurisdiction  is  not  taken  away,  but  the  action  proceeds.  The 
term,  "  actions  in  which  the  title  to  real  estate  may  be  con* 
cerned,"  among  the  excepted  cases,  cannot  we  think  be  con* 
strued  to  mean,  u  may  possibly  be  concerned,"  for  that  would 
include  all  personal  actions,  and  render  the  exception  nuga- 
tory ;  but  must  be  understood  to  mean  "  actions  in  which  the 
title  to  real  estate  shall  in  fact  be  concerned  in  the  particular 
case." 

In  the  present  case,  no  title  to  real  estate  was  drawn  in 
question,  or  in  any  way  concerned,  and  therefore  the  plaintiff 
is  entitled  to  a  quarter  costs  only. 


Gborgb  J.  Oakes  &  others  vs.  Oborgb  Munrob. 

One  occupying  land,  under  a  joint  lease  in  writing  from  the  owners  in  severalty  of 
different  parts  thereof,  is  estopped  to  deny  the  right  of  his  lesson  to  maintain  a 
joint  complaint  to  recover  possession  of  the  land  under  St.  1847,  c.  267,  f  *• 

A  notice  to  quit,  for  a  failure  to  pay  rent  according  to  the  terms  of  a  written  lease, 
is  not  sufficient  to  determine  the  lease  under  St.  1847,  c.  267,  $  1,  if  it  requires 
the  tenant,  "being  in  arrears  of  rent,"  to  deliver  up  the  premises  "forthwith." 
And  on  such  a  notice  no  proceeding  to  recover  possession  of  the  premises  under 
S  2  of  the  same  statute  can  be  maintained,  although  commenced  more  than  four* 
teen  days  after  the  notice. 

This  was  a  proceeding  under  the  Rev.  Sts.  c.  104,  §  4,  and 
8L  1847,  c.  267,  §  2,  commenced  on  the  31st  of  March,  1849, 
to  recover  possession  of  a  dwelling-house,  out  building  and 
land  adjoining  in  Maiden.  The  justice  of  the  peace  before 
whom  the  complaint  was  brought  and  tried  in  the  first  in* 
stance,  rendered  judgment  in  favor  of  the  plaintiffs,  where* 
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upon  the  defendant  appealed  to  the  court  of  common  pleas; 
and  the  case  was  tried  again  before  Wells,  C.  J.,  in  that  court. 

At  the  trial,  the  plaintiffs  gave  in  evidence  a  lease,  exe- 
cuted by  them  and  by  the  defendant,  whereby  they  leased 
him  the  premises  for  two  years  from  the  1st  of  May,  1848,  at 
an  annual  rent  of  two  hundred  and  twenty-five  dollars,  pay- 
able quarterly  in  advance,  (namely,  on  the  first  day  of  each  of 
the  months  of  May,  August,  November  and  February,  during 
the  term),  together  with  the  taxes. 

The  plaintiffs  also  introduced  in  evidence  a  notice  signed 
by  their  attorneys  and  duly  served  on  the  defendant,  of  which 
the  following  is  a  copy :  u  Boston,  February  26,  1849.  To 
George  Munroe  of  Maiden,  in  the  county  of  Middlesex  :  You 
are  hereby  required  to  quit  and  deliver  up  forthwith  the  pre- 
mises now  occupied  by  you,  situate  in  said  Maiden,  you 
being  in  arrears  of  rent."  The  plaintiffs  there  rested  their 
case. 

The  defendant  then  offered  evidence,  that  the  premises  in 
question  were  a  part  of  the  estate  of  Thomas  Oakes,  late  of 
Maiden,  deceased,  from  whom  the  same  descended  to  the 
plaintiffs,  as  his  heirs  at  law;  and  that  the  plaintiffs  had 
caused  partition  thereof  to  be  made  and  portions  to  be  set 
off  to  them,  respectively,  to  hold  in  severalty,  and  not  as 
tenants  in  common.  The  defendant  thereupon  contended 
that  the  plaintiffs  could  not  proceed  against  him  by  a  joint 
complaint;  and  also  requested  the  judge  to  instruct  the  jury, 
that  upon  the  evidence  the  complaint  could  not  be  sustained ; 
but  the  presiding  judge  overruled  the  objection,  and  instructed 
the  jury,  that  the  plaintiffs  could  maintain  their  complaint. 
The  jury  rendered  a  verdict  for  the  plaintiffs,  and  the  de- 
fendant excepted. 

M.  O.  Cobb,  for  the  defendant. 

O.  W.  Warren,  for  the  plaintiffs. 

Bigblow,  J.  This  complaint  is  brought  under  St.  1847, 
c.  267,  §§  1,  2,  to  recover  possession  of  certain  premises,  occu- 
pied by  the  defendant,  as  tenant  of  the  plaintiffs,  under  a 
written  lease,  on  the  ground  that  the  lease  has  been  deter* 
mined  by  a  notice  to  quit  under  §  1  of  said  act,  for  a  failure  to 
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pay  rent  according  to  the  covenant  in  the  lease.  The  pre* 
mises  were  demised  to  the  defendant  for  a  term  of  two  years, 
of  which  one  year  remained  unexpired  at  the  time  of  the  com- 
mencement of  this  suit 

The  tenant  objects,  in  the  first  place,  to  the  right  of  the 
plaintiffs  to  maintain  their  complaint,  for  the  reason  that  they 
do  not  hold  the  demised  premises  in  common,  but  are  seized 
in  severalty  of  separate  and  distinct  parcels  thereof,  and  can- 
not, therefore,  jointly  sue  to  recover  the  whole.  Without 
stopping  to  inquire  into  the  validity  of  this  objection,  as  a 
defence  to  a  process  of  this  kind,  in  cases  where  the  relation 
of  landlord  and  tenant  does  not  subsist  between  the  parties,  it 
is  obvious  that  the  defendant  is  estopped  from  taking  any 
such  ground.  It  would  be  a  violation  of  the  elementary  prin- 
ciple, that  a  tenant  cannot  be  permitted  to  deny  or  controvert 
his  landlord's  title.  The  lease  to  which  the  defendant  is  a 
party  is  a  conclusive  admission  by  him,  that  the  plaintiffs 
are  so  entitled  to  the  premises  demanded,  as  to  enable  them 
to  sue  jointly,  for  their  recovery.  1  Greenl.  Ev.  §  24,  25 ;  2 
Archb.  N.  P.  304,  400.  Besides,  the  act  under  which  the 
complaint  is  brought  expressly  authorizes  the  lessors  to  recover 
possession  of  demised  premises  by  this  process,  when  the  lease 
has  been  determined  in  the  manner  prescribed  in  the  statute. 
This  exception,  therefore,  cannot  be  sustained. 

The  only  other  objection  to  the  plaintiffs'  right  to  recover, 
upon  which  the  defendant  now  insists,  is  founded  on  the 
alleged  insufficiency  of  the  notice  to  quit.  This  presents  a 
question  of  great  practical  importance,  and  we  have  given  to 
it  a  very  careful  consideration.  The  right  to  maintain  a  sum- 
mary process,  like  that  resorted  to  in  the  present  case,  for  the 
recovery  of  lands  and  tenements  held  under  a  written  lease, 
in  case  of  non-payment  of  rent,  is  conferred  by  statute.  It 
has  no  existence  at  common  law.  The  party,  who  seeks  to 
enforce  the  remedy  thus  given,  must  therefore  comply  with 
the  statute,  and  all  the  proceedings  in  the  case  must  be  regu- 
lated and  controlled  by  its  provisions.  1  Chit  PL  (6th  Amer. 
ed.)  164;  Fisher  v.  Shattuck,  17  Pick.  252. 

By  the  first  section  of  the  act,  the  notice  to  quit,  which  the 
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landlord  is  required  to  gtve  to  the  tenant,  is  made  the  basis 
upon  which  all  the  subsequent  proceedings  under  the  statute 
are  founded.  It  is  that  which  determines  the  lease,  and  gives 
to  the  lessor  the  right  to  this  summary  process  against  his 
delinquent  tenant.  If  the  notice  to  quit,  therefore,  has  not 
been  given  in  conformity  with  the  requirements  of  the  statute, 
the  lessors  cannot  maintain  their  complaint  to  recover  posses- 
sion of  the  demised  premises.  The  single  inquiry  then  is, 
whether  the  complainants  in  this  case  have  substantially 
complied  with  the  statute  by  giving  to  the  defendant  "  four- 
teen days'  notice  to  quit."  As  the  notice  actually  given  was 
a  notice  to  quit  the  premises  "forthwith"  it  is  clear  that  it 
did  not  in  terms  conform  to  the  statute.  The  plaintiffs,  how- 
ever, seek  to  sustain  its  validity  upon  the  ground,  that,  as  the 
complaint  was  not  commenced  until  after  the  expiration  of 
fourteen  days  from  the  service  of  the  notice,  the  tenant  has  in 
fact  received  the  notice  required  by  law.  But  there  are  seve- 
ral objections  to  this  view  of  the  case. 

In  the  first  place,  it  overlooks  the  real  force  and  significance 
of  the  words  of  the  statute.  The  expression,  "  fourteen  days' 
notice  to  quit,"  is  equivalent  to  a  notice  to  quit  in  fourteen 
days.  Such  is  the  ordinary  and  familiar  use  of  these  words 
as  applied  to  cases  of  tenancy.  For  instance,  a  tenancy  from 
year  to  year  in  England  is  said  to  be  determined  by  six 
months'  notice  to  quit,  by  which  is  meant  a  notice  to  quit  in 
six  months,  or  at  the  expiration  of  six  months.  So,  too,  in 
case  of  a  tenancy  from  quarter  to  quarter,  or  from  month  to 
month,  a  quarter's  or  a  month's  notice  to  quit  is  required,  by 
which  is  always  understood  a  notice  to  quit  at  the  expiration 
of  a  quarter  or  a  month.  Such,  in  fact,  is  the  mode  in  which 
notices  to  quit  are  almost  uniformly  designated  in  the  element- 
ary books,  and  in  the  reports  of  adjudged  cases.  Taylor, 
Land.  &  Ten.  49;  2  Archb.  N.  P.  394;  Comyn,  Land.  & 
Ten.  268;  Right  v.  Darby,  1  T.  R.  159;  Doe  v.  Spence,  6 
East,  121 ;  Huff  ell  v.  Armistead,  7  Car.  &  P.  56 ;  Doe  v.  Green 
9  Ad.  &  EL  65a 

But,  in  the  next  place,  looking  at  the  purposes  of  this  pro- 
vision of  the  statute,  we  think  the  notice  to  quit  should  be  in 
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such  form  as  to  indicate  to  the  tenant,  that  the  lessor,  in  giv- 
ing the  notice,  was  acting  under  the  statute,  and  with  a  view 
to  the  remedy  provided  by  it,  to  recover  possession  of  the  de- 
mised premises.  This  is  necessary,  in  order  that  the  tenant 
may  have  the  full  time  given  him  by  law  to  quit  the  premises 
voluntarily,  and  avoid  the  cost  of  a  summary  process  for  his 
eviction.  The  notice,  therefore,  should  either  state  with  ac- 
curacy the  time  at  which  by  law  he  is  required  to  leave  the 
premises,  or  in  some  other  way  refer  him  to  his  legal  rights 
under  the  statute.  It  may  be  that  a  notice  in  general  terms 
to  quit  the  premises,  without  specifying  any  time,  if  given 
fourteen  days  before  the  commencement  of  process,  would  be 
sufficient,  because,  as  every  one  is  presumed  to  know  the  law, 
the  tenant,  if  in  arrears  of  rent,  would,  by  such  notice,  be 
referred  to  the  statute.  But  certainly,  if  it  contains  any  spe- 
cification of  the  time  when  the  tenant  is  required  to  quit  the 
premises,  it  should  specify  it  truly,  otherwise  it  would  serve 
to  mislead  him,  and  thus  defeat  the  very  purpose  for  which  it 
was  intended.  To  illustrate  this,  suppose  that  the  plaintifls 
in  the  present  case  had  given  notice  to  the  tenant  to  quit  the 
premises  in  twenty-four  hours.  Such  a  notice  would  have 
conveyed  to  the  tenant  no  information  by  which  he  would 
have  been  referred  to  the  statute,  or  could  have  ascertained 
the  ultimate  purpose  of  his  landlord  in  giving  him  the  notice. 
It  would  clearly  have  been  a  notice  which  the  lessors  had  no 
right  to  give,  and  which  the  tenant  was  not  bound  to  take. 
And  yet  we  cannot  see  why  a  notice  to  quit  in  twenty-four 
hours  would  not  be  quite  as  much  in  compliance  with  the 
statute  as  a  notice  to  quit  forthwith.  Besides ;  if  the  notice  in 
this  case  is  held  valid,  it  would  be  necessary  to  apply  the 
same  rule  to  cases  arising  under  Rev.  Sts.  c.  60,  §  26,  by  which 
it  is  provided,  that  in  certain  cases  tenancies  at  will  may  be 
determined  by  three  months'  notice  in  writing.  If  a  notice  to 
quit  forthwith  is  valid,  where  fourteen  days'  notice  is  required, 
it  would  be  equally  so  where  three  months'  notice  is  requisite. 
The  same  reasoning  which  would  support  it  in  one  case  is 
equally  applicable  to  sustain  it  in  the  other*  But  it  would 
hardly  be  seriously  contended,  that  a  notice  to  quit  forthwith 
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would  be  sufficient  to  terminate  a  tenancy  at  wiU,  where 
three  months'  notice  is  required. 

It  was  suggested  that  the  clause  in  the  notice,  stating  that 
the  tenant  was  u  in  arrears  of  rent,"  would  sufficiently  indicate 
to  him,  that  it  was  intended  as  a  notice  under  the  statute. 
But  it  appears  to  us  that  this,  so  far  from  relieving  the  diffi- 
culty, rather  serves  to  increase  it ;  because,  if  the  tenant  bad 
referred  to  the  statute,  he  would  have  found  that  he  was  en- 
titled to  fourteen  days'  notice  to  quit  in  case  of  a  neglect  to 
pay  rent.  Inasmuch,  therefore,  as  in  the  present  case,  he  was 
notified  to  quit  forthwith  for  that  cause,  the  more  reasonable 
inference  was,  that  it  was  not  a  notice  given  in  pursuance  of 
the  statute. 

A  notice  to  quit,  under  this  statute,  is  a  distinct  act  upon 
which  important  rights  and  consequences  are  made  to  depend. 
It  must,  therefore,  be  sufficient  and  perfect  of  itself  without 
reference  to  any  subsequent  proceedings.  It  is  not  made  to 
depend  upon  them  for  its  validity,  but  they  upon  it  The 
argument  by  which  the  plaintiffs  seek  to  sustain  the  valid- 
ity of  the  notice,  in  this  case,  would  make  the  sufficiency 
of  a  notice  to  quit  to  depend  not  upon  its  own  intrinsic  valid- 
ity, but  upon  the  proceedings  which  are  to  follow  it.  Such 
a  construction  would  defeat  the  main  object  in  requiring  a 
notice  to  be  given  to  the  tenant,  for  be  would  then  be  left  to 
wait  for  the  commencement  of  the  summary  proceedings,  in 
order  to  ascertain  the  object  of  his  lessor  in  giving  him  the 
notice. 

The  term,  "  notice  to  quit,"  has  a  clear,  well  defined  and 
settled  meaning  in  the  law.  When  it  is  used  in  a  statute,  it 
is  to  be  taken  and  understood  in  its  legal  and  technical  sense, 
with  all  the  qualities  and  incidents  which  the  law  regards  as 
essential  to  it,  unless  it  is  qualified  by  express  enactment. 
Merchants  Bank  v.  Cook,  4  Pick.  411;  Rev.  Sts.  c.  2,  }  6,  cL  1. 
Among  the  indispensable  requisites  at  common  law  of  a  no- 
tice to  quit,  it  is  clearly  established,  that  it  must  indicate  to 
the  tenant,  with  sufficient  certainty,  that  be  is  to  quit  the 
premises  at  a  certain  fixed  period,  and  if  any  mistake  is  made 
in  designating  the  time  at  which  be  is  required  to  leave,  the 
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notice  will  be  fatally  defective.  If  the  tenant  is  required  to 
quit  at  too  early  a  day,  the  notice  will  be  unavailing.  So, 
too,  in  cases  where  by  stipulation  between  the  parties  to  a 
lease  a  certain  notice  has  been  agreed  on  for  the  purpose  of 
determining  a  lease,  it  is  clearly  settled  that  a  mistake  in 
naming  the  time  when  the  tenant  is  required  to  quit,  renders 
the  notice  ineffectual.  2  Archb.  N.  P.  397 ;  Oakappie  v.  Go- 
pous,  4  T.  R.  361;  Doe  v.  Lea,  11  East,  312;  Johnstone  v. 
Hudlestone,  4  B.  &  C.  922;  Doe  v.  Green,  9  Ad.  &  El.  658; 
Cadby  v.  Martinez,  11  Ad.  &  EL  720;  Hanchet  v.  Whitney, 
1  Verm.  311 ;  Anderson  v.  Prindle,  23  Wend.  616 ;  Baker  v. 
Adams,  5  Cush.  99.  We  can  see  no  difference  in  principle, 
by  which  we  can  distinguish  these  cases  from  those  arising 
under  our  statutes,  requiring  notices  to  quit  in  order  to  ter- 
minate tenancies. 

The  case  of  Conant  v.  ERldreth,  10  Met  298,  was  cited  by 
the  plaintiffs'  counsel  as  an  authority  to  sustain  the  sufficiency 
of  the  notice  to  quit  given  in  this  case.  But  that  decision  did 
not  turn  upon  the  validity  of  the  notice.  The  tenant  in  that 
case  bad  become  a  tenant  at  sufferance  by  the  alienation  of 
the  premises  by  the  owner,  and  was  not  entitled  to  any  notice 
to  quit     The  case  did  not  involve  the  question  at  issue  here. 

In  the  case  at  bar,  the  notice  given  to  the  tenant  was  de- 
fective in  stating  the  time,  at  which  the  tenant  was  required 
to  quit  the  premises,  incorrectly.  It  was  a  notice  to  quit  the 
premises  immediately,  which  the  lessors  could  not  legally  give. 
The  tenant,  therefore,  was  not  bound  to  regard  it  He  had  a 
right  to  insist  on  the  notice  required  by  law,  and  to  treat  as  a 
nullity  the  one  given  to  him,  because  it  was  irregular,  and  not 
in  conformity  to  the  requirements  of  the  statute.  We  are 
therefore  of  opinion,  that  the  plaintiffs,  having  failed  to  give 
the  tenant  a  legal  notice  to  quit,  cannot  maintain  their  com- 
plaint Exceptions  sustained. 
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John  H.  Follansbbb  vs.  Tristram  Bird  &  another. 

The  creditor,  to  whom  notice  of  the  desire  of  a  debtor,  committed  on  execution,  to 
take  the  poor  debtors'  oath,  is  required  to  be  given,  is  the  person  in  whose  nam* 
the  action,  in  which  the  judgment  was  recovered,  was  brought,  although  it  it 
stated  in  the  record  to  have  been  brought  for  the  benefit  of  another. 

This  was  an  action  of  debt  on  a  bond  for  the  prison  limits, 
executed  on  the  19th  of  July,  1850,  by  Tristram  Bird,  as  prin- 
cipal, and  Horatio  N.  Perkins,  as  surety,  conditioned  as  re- 
quired by  the  Rev.  Sts.  c.  97,  §  63,  that  the  said  Bird,  who  had 
been  committed  on  an  execution  that  issued  on  a  judgment 
recovered  against  him  by  Follansbee,  the  present  plaintiff) 
would  not  go  without  the  exterior  limits  of  the  jail  in  Cam- 
bridge, until  he  should  be  lawfully  discharged ;  and  that  if  he 
should  not  be  lawfully  discharged  within  ninety  days  from 
the  day  of  his  commitment,  he  would  surrender  himself  to  the 
jailer,  to  be  held  in  close  confinement. 

The  question,  whether  there  had  been  a  breach  of  the  con- 
dition of  this  bond,  was  submitted  to  the  court,  upon  the  fol- 
lowing facts  agreed :  The  execution,  mentioned  in  said  bond, 
was  obtained  in  a  suit  on  a  note,  not  negotiable,  signed  by 
said  Bird,  payable  to  the  present  plaintiff,  and  by  him  assigned 
to  George  W.  Cochran,  who  brought  an  action  thereon,  in  the 
present  plaintiff's  name.  In  the  writ,  the  said  Bird  was  re- 
quired "  to  answer  unto  John  H.  Follansbee,"  &c  "  who  sues 
for  the  benefit  of  George  W.  Cochran,  of  Maiden,  in  said 
county,  trader;"  and  the  same  words  were  inserted  in  the 
execution  which  issued  against  Bird,  and  in  the  bond  now  in 
suit ;  but  these  words  were  not  inserted  in  the  summons  which 
the  officer,  who  served  the  writ,  left  at  Bird's  last  and  usual 
place  of  abode.  Bird  was  committed  on  the  execution,  July 
19th,  1850.  The  ninety  days  mentioned  in  the  bond  expired, 
without  his  having  surrendered  himself  to  the  jailer,  and  with- 
out any  notice  or  citation  to  said  Cochran,  or  any  discharge 
by  him,  or  any  lawful  discbarge,  unless  the  court  shall  decide 
that  he  was  lawfully  discharged  upon  a  citation  issued  and 

vol.  viii.  25 
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served  as  follows:  On  the  day  of  his  commitment  to  jail, 
Bird  applied  for  a  discharge,  under  oath,  as  a  poor  debtor. 
A  citation  was  issued  and  was  served  on  said  Follansbee,  and 
on  no  one  else.  Upon  that  citation  no  one  appeared  to 
examine  or  object,  and  said  Bird  was  admitted  to  his  oath, 
and  was  discharged  by  two  magistrates. 

X  A.  Bolles,  for  the  plaintiff. 

&  E.  Sewall,  for  the  defendants. 

Metcalf,  J.  The  sole  ground  on  which  the  plaintifl 
attempts  to  support  this  action  is,  that  Cochran  was  the  cre- 
ditor on  whom  the  citation  should  have  been  served,  before 
the  poor  debtors'  oath  could  be  lawfully  administered  to  Bird, 
the  judgment  debtor ;  and  therefore  that  Bird  was  not  law 
fully  discharged,  and  consequently  has  broken  the  condition 
of  his  bond,  by  not  surrendering  himself  to  the  jailer,  within 
ninety  days  from  the  day  of  his  commitment 

The  question,  whether  this  ground  can  be  maintained,  turns 
upon  the  construction  of  the  statutes  concerning  poor  debtors. 
The  Rev.  Sts.  c.  98,  §§  2,  3,  and  St.  1844,  c.  154,  §  10,  require 
that,  before  any  person,  who  is  committed  on  execution,  shall 
be  discharged,  on  taking  the  poor  debtors'  oath,  notice  of  his 
intention  to  take  that  oath  shall  be  given  to  "  the  creditor,"  by 
a  citation,  issued  by  a  justice  of  the  peace,  and  served  on  u  the 
creditor,"  if  he  be  alive  and  within  the  state ;  otherwise,  on 
the  person  who  was  his  attorney  in  the  suit ;  and  if  there  is 
no  such  attorney  within  the  state,  then  that  a  copy  of  the  cita- 
tion be  left  with  the  clerk  of  the  court,  or  justice  of  the  peace, 
by  whom  the  execution  was  issued.  The  previous  statutes 
on  this  subject  contained  a  like  provision.  Sts.  3  Geo.  3, 
( Anc  Chart  649) ;  1787,  c.  29,  §  1 ;  1819,  c.  130.  So  the  sta- 
tutes, since  the  adoption  of  the  state  constitution,  which  have 
provided  that  a  bond  should  be  given  for  the  liberty  of  the 
prison  limits,  have  directed  that  it  should  be  given  to  "the 
creditor."  Sts.  1784,  c.  41,  §  8 ;  1811,  c.  85, 167;  Rev.  Sts. 
c.  97,  §  63.  In  all  these  statutes  respecting  bonds  and  cita- 
tions, we  have  no  doubt  that  the  creditor  on  whom  the  citation 
is  required  to  be  served  is  the  creditor  to  whom  the  bond  is 
required  to  be  given.     And  we  cannot  doubt  that  the  word 
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*  creditor w  has  always  meant  the  judgment  creditor;  that  is, 
the  party  in  whose  name  the  suit  is  brought  and  the  judg- 
ment recovered  In  Sts.  1788,  c.  16,  §  4,  and  1819,  c.  130, 
and  in  Rev.  Sts.  c.  98,  §  25,  he  is  termed  "judgment  cre- 
ditor " ;  and  in  SL  1817,  c  186,  §  1,  he  was  termed  "  execu- 
tion creditor." 

The  plaintiff,  in  this  case,  was  the  judgment  creditor, 
although  he  brought  the  action  and  recovered  the  judgment 
for  the  benefit  of  Cochran,  to  whom  he  had  assigned  the  note. 
Whenever  one  person  sues  and  recovers  judgment  in  his  own 
name,  for  the  benefit  of  another,  he,  being  plaintiff  on  the 
record,  is  regarded,  in  every  respect,  as  the  legal  judgment 
creditor,  unless  it  is  otherwise  provided  by  statute.  By  the 
Rev.  Sts.  c.  70,  §  10,  the  person,  for  whose  use  an  execution  is 
expressed  to  be  awarded  on  a  judgment  recovered  in  a  suit  in 
the  name  of  the  judge  of  probate,  upon  a  probate  bond,  "shall 
be  considered,  in  all  respects,  as  the  judgment  creditor,  and 
may  cause  it  to  be  levied  in  his  own  name,  and  for  his  own 
benefit,  as  if  the  action  had  been  brought,  and  the  judgment 
recovered  in  his  name."  Whether  the  judgment  debtor  in 
such  an  execution,  if  committed  to  prison,  might  cause  notice 
of  his  intention  to  take  the  poor  debtors'  oath  to  be  served  on 
him  for  whose  use  the  execution  is  expressed  to  be  awarded, 
instead  of  the  judge  of  probate,  need  not  be  now  considered. 
No  such  statute  provision  exists  concerning  executions  on 
judgments  recovered,  by  assignors  of  choses  in  action,  for 
the  use  and  benefit  of  the  assignees.  A  suit  at  law  on  an 
assigned  chose  in  action  must  be  brought  and  prosecuted  in 
the  assignor's  name,  and  all  the  processes  therein,  original  and 
final,  must  be  in  his  name ;  because  the  legal  interest  in  such 
chose  in  action  is  still  in  him,  and  the  assignee  has  only  an 
equitable  interest  in  it. 

As  the  plaintiff  was  the  judgment  creditor,  the  bond  was 
rightly  given  to  him,  and  the  citation  rightly  served  on  him ; 
and  this  action  cannot  be  maintained. 

For  some  purposes,  the  assignee  of  a  note  not  negotiable, 
or  of  a  negotiable  note  not  indorsed,  may  be  regarded  in  law 
as  the  creditor  of  the  promisor.     See  Colbourn  v.  Rossiler 
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2  Conn.  503.    But  he  is  not  the  judgment  creditor,  within  the 
statutes  on  which  this  case  must  be  decided* 

Plaintiff  nonsuit 


Ellen  A.  Bobbins  &  another  vs.  The  Inhabitant?  of 
Lexington* 

Otrhorari  will  not  lie  to  remove  the  record  of  die  proceedings  of  a  town  in  the  loca- 
tion and  establishment  of  a  town  or  private  way. 

This  was  a  petition  for  a  writ  of  certiorari  to  be  issued  to 
the  respondents,  directing  them  to  bring  before  this  court  the 
record  of  the  proceedings  of  the  selectmen  of  Lexington,  and 
of  the  town,  in  the  location  and  establishment  of  a  private 
way,  on  the  petition  and  for  the  accommodation  of  David 
Harrington  and  James  Sanderson. 

The  respondents  appeared,  and  moved  the  court  to  dismiss 
the  petition,  on  the  ground,  that  certiorari  would  not  lie,  in 
the  case  set  out  in  the  petition. 

X  G.  Abbott,  for  the  petitioners. 

E.  Buttrick,  for  the  respondents. 

Dewey,  J.  The  preliminary  question  in  this  case  is,  whether 
certiorari  lies  to  towns  in  cases  of  private  ways. 

That  certiorari  is  the  proper  mode  of  reviewing  the  pro- 
ceedings of  the  late  court  of  sessions,  and  of  the  tribunal  that 
has  succeeded  it,  clothed  with  the  power  to  lay  out  and  esta- 
blish public  highways,  the  county  commissioners,  is  quite 
manifest  from  the  frequency  with  which  it  has  been  resorted 
to  and  successfully  maintained  in  those  cases.  The  cases 
of  this  kind  are  too  frequent  to  require  a  special  reference. 
On  the  other  band,  it  is  believed  that  not  a  solitary  precedent 
can  be  referred  to,  of  a  certiorctri  issued  to  a  town,  to  remove 
these  proceedings  in  the  case  of  a  private  or  a  town  way. 
It  seems  to  have  been  understood  by  the  profession,  that  in 
the  latter  cases,  certiorari  would  not  lie,  but  that  the  question 
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of  the  legality  of  such  private  or  town  way  was  to  be  tried  in 
another  form,  as  in  trespass,  if  the  land-owner  would  litigate 
the  matter,  or  in  a  full  investigation  as  to  the  regularity  of  the 
proceedings,  if  it  was  an  action  for  damages  against  the  town 
for  injuries  sustained  by  reason  of  a  defective  town  way. 
Oraigie  v.  Mellen,  6  Mass.  7 ;  Jones  v.  Andover,  9  Pick.  146 ; 
Kean  v.  Stetson,  5  Pick.  492,  were  cases  of  this  kind. 

It  must  be  conceded,  that  the  writ  of  certiorari  has  not 
been  confined  to  judicial  acts  in  the  English  practice ;  and  we 
feel  the  force  of  the  argument  of  the  petitioner,  that  considera- 
tions of  policy  and  convenience  may  require,  that  this  remedy 
should  be  resorted  to,  rather  than  to  raise  the  question  of  the 
legality  of  a  way  by  an  action  of  trespass. 

But  considering  the  law  on  this  subject  as  fully  settled  by 
an  unbroken  practice  from  the  earliest  times  of  the  location 
of  private  and  town  ways ;  that  they  were  always  open  to 
litigation  as  to  their  legality  by  any  party  aggrieved,  in  actions 
of  trespass  or  case,  when  their  legal  existence  was  material 
to  be  shown,  and  not  liable  to  be  set  aside  by  certiorari;  we 
have  felt  bound  to  dismiss  the  petition,  upon  the  ground  that 
certiorari  is  not  the  proper  mode  to  try  the  legality  of  a  private 
way  established  by  the  doings  of  the  selectmen  and  a  vote  of 
the  town. 

A  similar  view  of  the  law  and  practice  on  this  subject  pre- 
vails in  the  states  of  New  Hampshire  and  Maine.  Bobbins 
v.  Bridgewater,  6  N.  H.  524;  Harlow  v.  Pike,  3  GreenL  438 ; 
Baker  v.  Runnels,  3  Fairf.  237. 

It  is  true,  that  it  is  held  that  certiorari  will  lie  to  the  mayor 
and  aldermen  of  Boston,  to  remove  the  proceedings  on  the 
location  of  ways  in  Boston.  But  the  ground,  upon  which  it 
has  always  been  placed,  is  that  the  powers  of  the  mayor  and 
aldermen,  in  such  cases,  are  like  those  of  county  commis- 
sioners, and  require  no  act  or  vote  of  the  town.  Parks  v. 
Boston,  8  Pick.  218;  Stone  v.  Boston,  2  Met  220. 

So  also  certiorari  lies  to  the  county  commissioners  to  revise 
their  proceedings  in  the  location  of  a  town  way,  on  an  appeal 
under  the  statute  from  the  action  of  the  town,  but  the  tribu- 
nal! whose  doings  are  thus  revised,  is  one  to  which  certiorari 
25# 
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properly  lies ;  and  having  acquired  jurisdiction  of  the  case,  if 
their  proceedings  are  unauthorized,  application  may  be  made 
to  this  court  for  a  certiorari.  Petition  dismissed. 


William  A.  Hodge  &  wife  vs.  Charles  B.  Hodgdon  & 

others. 

The  condition  of  a  bond,  given  in  a  prosecution  under  the  bastardy  act,  (Key.  Sts. 
c.  49,)  that  the  accused  shall  appear  and  abide  the  order  of  the  court,  is  broken 
by  a  failure  to  pay  such  money  as  the  court  may  order  for  the  maintenance  of 
the  child,  although  it  does  not  appear  by  the  record  that  the  accused  was  do 
faulted. 

This  was  an  action  of  debt  on  a  bond  given  by  the  defend- 
ants, pursuant  to  the  Bey.  Sts.  c.  49,  §  1,  to  Sylvia  Cummings, 
then  sole,  now  the  female  plaintiff,  conditioned  that  the  said 
Charles  B.  Hodgdon  should  appear  at  the  October  term  of  the 
court  of  common  pleas  at  Lowell,  1846,  and  answer  to  the 
complaint  of  the  said  Sylvia,  accusing  said  Charles  of  being 
the  father  of  a  bastard  child  of  which  she  had  been  delivered, 
and  abide  the  order  of  the  court  thereon.  The  breaches 
assigned  were,  that  Hodgdon  did  not  pay  the  sums  which  the 
court  ordered  him  to  pay  towards  the  maintenance  of  the 
child,  amounting  to  one  hundred  and  fifty  dollars,  and  seventy 
dollars  and  one  cent  costs ;  and  that  he  did  not  appear  at  said 
court  of  common  pleas  in  person,  and  did  not  answer  to  said 
accusation,  and  did  not  abide  the  order  of  the  court,  according 
to  the  condition  of  the  bond.  The  defendants  pleaded  the 
general  issue. 

At  the  trial,  which  was  in  the  court  of  common  pleas,  be* 
fore  Hoar,  J.,  the  plaintiffs  put  in  evidence  a  copy  of  the 
record  of  the  court  of  common  pleas,  in  the  case  of  Gum* 
mings  v.  Hodgdon,  wherein  it  appeared  that  the  complaint 
referred  to  in  the  bond  was  entered  in  that  court,  at  the  Oo 
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tober  term,  1846,  and  was  answered  to  by  leave  of  court  by 
the  attorney  of  the  defendant;  that,  at  the  February  term, 

1848,  the  case  was  tried,  and  a  verdict  of  guilty  delivered ; 
that  the  court  thereupon  adjudged  the  defendant  to  be  the 
father  of  the  child  of  the  complainant;  and  that  the  defend- 
ant alleged  exceptions  to  the  rulings  and  instructions  of  the 
court  at  said  trial,  which  were  allowed  and  signed  by  the  pre- 
siding judge.  And  from  a  record  of  the  same  case  in  this 
court,  it  appeared  that  the  exceptions  were  not  duly  entered 
in  this  court ;  and  this  court,  at  the  April  term,  1848,  affirmed 
the  judgment  of  the  court  of  common  pleas,  and  remanded 
the  case  to  that  court  for  further  proceedings. 

The  plaintiffs  then  called  a  witness,  who  testified  that  he 
was  counsel  for  the  complainant  in  the  case  of  Cummings  v. 
Hodgdon,  from  the  commencement  of  the  action  until  final 
judgment ;  and  that,  after  the  taking  and  filing  of  the  excep- 
tions, Hodgdon  did  not,  to  witness's  knowledge,  appear  or 
answer  in  the  case,  in  person,  or  by  counsel ;  that  the  coun- 
sel was  present  during  most  of  the  term  of  the  court ;  but  he 
believed  he  was  not  when  the  order  was  passed. 

The  witness  also  testified,  that  on  the  22d  of  February, 

1849,  he  handed  to  Hodgdon  a  paper,  signed  by  the  clerk  of 
the  court  of  common  pleas,  (a  copy  of  which  he  produced,) 
dated  November  27th,  1848,  certifying  that  at  the  October 
term  of  that  court  "  Sylvia  M.  Cummings  recovered  judg- 
ment against  Charles  B.  Hodgdon  for  one  hundred  and  fifty 
dollars  damage,  and  for  seventy  dollars  and  one  cent  costs  of 
suit,  as  appears  of  record;"  and  that  he  (witness)  then  sug- 
gested to  Hodgdon  that  he  ought  to  comply  with  the  order 
of  the  court;  to  which  Hodgdon  replied,  that  he  should  not 
pay  that  judgment 

The  plaintiffs  contended  that  the  foregoing  record  and  oral 
testimony  were  sufficient  evidence  of  the  breach  of  the  con- 
dition of  the  bond.  The  defendant  objected,  that  this  oral 
testimony  was  inadmissible,  and  that  the  record  was  insuffi- 
cient to  show  a  breach  of  the  bond.  The  presiding  judge  ruled 
that  the  appearance  of  the  defendant,  personally  or  by  attor- 
ney, must  be  determined  by  the  record,  and  that  no  default 
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having  been  entered,  the  evidence  did  not  show  any  default, 
and  that  the  evidence  introduced  did  not  show  a  breach  of 
the  condition  of  the  bond. 

The  jury  returned  a  verdict  /or  the  defendants ;  and  the 
plaintiffs  alleged  exceptions. 

JL  B.  Caverly,  for  the  plaintiffs, 

J?.  F.  Butler  and  J.  P.  Converse,  for  the  defendants. 

Shaw,  C.  J.  The  only  question  in  the  present  case  is, 
whether  the  facts  show  a  breach  of  the  defendants'  bond, 
being  a  bond  in  common  form,  given  in  pursuance  of  the  pro- 
visions of  the  bastardy  act,  Rev.  Sts.  c.  49,  §  1.  The  condi- 
tion of  the  required  bond  is,  "to  appear  and  answer  to  the 
said  complaint,  at  the  next  court  of  common  pleas  and  to 
abide  the  order  of  court  thereon."  And  by  §  2,  it  is  declared, 
that  such  bond  shall  remain  in  force  until  final  judgment 
The  legal  effect  of  this  condition  is,  not  only  that  the  party 
charged  shall  appear  and  take  his  trial ;  but  he  is  bound  to 
take  notice  of  the  sittings  and  adjournments  of  the  court,  to 
which  the  complaint  is  returnable,  to  follow  the  case,  if  legally 
removed  by  appeal  or  exceptions,  to  the  supreme  judicial 
court,  and  back  to  the  court  of  common  pleas  if  legally  re- 
manded to  that  court,  and  so  until  a  final  judgment  is  entered 
in  due  course  of  law,  and  then  to  abide  the  order  of  court 

The  final  order  of  the  court  having  jurisdiction  of  the  case, 
usually  is,  that  the  party  adjudged  the  putative  father  shall 
pay  a  gross  sum,  for  expenses  already  incurred  by  the  com- 
plainant, and  also  pay  certain  sums  at  certain  times  for  the 
future  support  of  the  child.  And  the  law  requires  that  be 
shall  give  bond  with  sureties,  to  perform  the  order.  Now 
although  the  law  provides  that  the  respondent  shall  give  bond, 
his  duty  and  legal  obligation  to  pay  money,  is  created  by  the 
judgment  and  not  by  the  bond ;  the  bond  is  in  its  nature 
collateral,  and  not  requisite  to  the  legal  validity  of  the  order 
or  judgment  Such  bond  when  required  and  given  as  part  of 
the  final  order  and  judgment  of  the  court,  is  intended  not  only 
to  secure  future  payments  to  the  complainant,  where  any  are 
ordered,  but  also  to  indemnify  the  town  against  expenses. 
But  where  at  the  time  of  the  judgment,  the  child  is  dead,  or 
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from  any  other  cause,  all  the  expenses  have  been  incurred, 
and  no  farther  charge  can  come  upon  the  complainant  or  the 
town,  the  judgment  consists  of  a  simple  order  to  pay  a  certain 
liquidated  sum  of  money,  and  there  is  less  occasion  for  requir- 
ing a  bond.  If  the  court  were  not  obliged  to  require  a  new 
bond,  as  essential  to  the  regularity  and  validity  of  the  judg- 
ment, then  they  were  not  required  to  make  the  alternative 
order  for  the  commitment  of  the  respondent,  on  failure  to  give 
bond.  The  whole  decree  and  final  judgment  in  this  case  con- 
sisted of  an  order  to  pay  one  liquidated  sum  to  the  complain* 
ant,  and  another  fixed  sum  for  costs. 

We  have  already  said  that  the  condition  of  the  defendants9 
original  obligation  was  to  abide  the  final  order  of  the  court 
To  "abide,"  we  think,  as  used  in  this  statute,  is  to  "per- 
form," to  "execute,"  to  "conform  to,"  such  order.  Tat/lor  v 
Hughes,  3  GreenL  433. 

We  do  not  overlook  the  fact,  that  it  does  not  appear  by 
the  record  that  the  defendant  was  defaulted,  but,  although 
it  is  proper  and  convenient  that  such  default  be  entered,  we 
have  not  attributed  to  it  the  importance,  which  the  coun- 
sel for  the  defendants  appear  to  attach  to  it.  The  obligation 
to  appear  and  abide  the  final  order  and  judgment,  in  force 
through  the  entire  proceedings,  although  it  did  not  oblige  the 
defendant  to  attend  court  personally  and  constantly,  yet  did 
require  him  to  take  notice,  by  himself  or  his  representative,  of 
each  step  in  the  proceeding,  and  to  attend  personally  when  his 
personal  attendance  was  by  law  necessary.  On  a  final  judg- 
ment, when  the  court  make  an  order  on  the  respondent  for  the 
payment  of  money,  and  where  he  is  required  by  law  to  give 
a  new  bond  with  sureties,  or  be  committed  to  prison  until  he 
give  such  new  bond,  he  must  be  personally  present,  in  order 
that  the  latter  alternative  may  be  complied  with.  It  is  his 
legal  duty,  therefore,  to  be  there  personally,  to  the  perform- 
ance of  which  duty,  his*  original  obligation  to  abide  binds 
him.  If  he  was  not  there  personally,  it  was  a  breach  of  his 
obligation  to  appear;  if  he  was  there,  and  did  not  comply 
with  the  order,  by  paying  the  money  or  giving  the  required 
security,  such  failure  was  a  breach  of  his  ob  j*%&i&  to  abidt 
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This  conclusion  derives  strength  from  the  consideration! 
that  there  is  no  provision  in  the  bastardy  act,  that  any  new 
warrant,  or  coercive  process  of  any  sort  may  issue,  after  the 
original  arrest,  and  after  the  respondent  has  been  liberated  on 
giving  the  bond  therein  required ;  nor  is  there  any  provision 
that  the  court  may  issue  an  execution  to  enforce  any  judgment 
they  may  render.  The  complainant's  whole  security  depends 
upon  the  condition  of  the  bond  then  given.  There  is  a  pro- 
vision, indeed,  that  the  court  may  order  a  new  bond  to  be 
taken,  as  in  case  where  the  sureties  in  the  bond  shall  object 
to  being  any  longer  held  liable,  or  if  the  court  shall  for  any 
cause  deem  it  proper ;  "  and  the  defendant  shall  stand  com- 
mitted until  he  give  such  new  bond."  But  to  enforce  this 
requisition  the  court  may  pass  an  order  requiring  the  defend- 
ant's personal  attendance,  in  order  to  make  the  alternative 
order,  that  he  stand  committed;  the  term  presupposes  his 
personal  presence.  A  failure  to  comply  with  such  order  to 
attend  would  be  a  breach  of  the  bond.  Whether  under  this 
provision,  the  sureties,  objecting  to  being  any  longer  liable, 
would  have  the  right  of  bail  on  mesne  process  at  common 
law,  to  arrest  their  principal  and  bring  him  into  court  and 
surrender  him,  is,  we  believe,  an  undecided  question ;  but  if 
they  cannot,  it  is  very  clear  they  cannot  have  the  benefit  of 
this  provision  for  a  discharge  of  their  suretyship,  unless  their 
principal  will  come  in  voluntarily,  because  it  is  very  clear  that 
under  this  provision,  they  cannot  be  discharged,  unless  the 
defendant  is  personally  present  in  court,  to  give  a  new  bond, 
or  stand  committed    IP  Hugh,  petitioner,  3  Cush.  452. 

It  is  found  in  the  present  case,  that  after  the  final  order  of 
the  courts  the  defendant  was  served  with  notice  of  it,  by  cer- 
tificate from  the  clerk,  and  exception  is  taken  to  that  form  of 
notice.  But  if  the  court  are  right  in  the  foregoing  views,  no 
formal  notice  was  necessary;  the  defendant  was  bound  to 
take  notice  of  the  order  and  pay  the  sum  adjudged,  or  give 
security  for  it,  or  surrender  himself  in  discharge  of  his  sure- 
ties, to  be  committed ;  and  a  failure  to  do  either,  was  a  breach 
of  his  bond,  for  which  he  and  his  sureties  are  responsible. 

New  trial  ordered. 
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Thomas  Good  vs.  James  Lehan. 

A.  judgment  for  the  plaintiff  in  an  action  on  a  promissory  note  is  not  primd  Jock 
evidence,  on  a  review  of  the  action,  of  the  dne  execution  of  the  note  bj  the  de 


This  was  a  review,  sued  out  and  tried  in  the  court  of  com- 
mon pleas,  of  a  judgment  rendered  in  that  court  in  favor  of 
Lehan  against  Good,  in  an  action  brought  on  a  promissory 
note,  purporting  to  have  been  signed  by  Good  as  maker,  and 
in  which  action  Good  was  defaulted. 

No  issue  having  been  joined  in  the  original  action,  Good, 
the  defendant  in  that  action,  now  pleaded  to  the  original  de- 
claration the  general  issue,  which  was  joined ;  and  under  that 
issue  gave  notice  that  he  should  deny,  and  should  require 
Lehan  to  prove,  that  he  (Good)  made,  or  signed,  or  in  any 
way  executed  or  became  a  party  to  any  such  note  as  was 
mentioned  in  the  declaration. 

Upon  the  trial  of  this  issue  before  the  jury,  Lehan  having 
produced  the  note  declared  on,  and  a  copy  of  the  original 
judgment  rendered  against  Good  on  default,  contended  that 
he  had  made  out  a  primd  facie  case,  and  that  in  the  absence 
of  all  evidence  on  the  part  of  the  defendant,  Good,  he  was 
entitled  to  a  verdict  for  the  amount  of  the  original  judgment 
But  the  presiding  judge  (Merrick,  J.)  ruled  otherwise,  and 
directed  a  verdict  for  the  defendant  And  to  this  ruling, 
Lehan,  the  plaintiff  in  the  original  action,  (defendant  in 
review,)  alleged  exceptions.    . 

B.  F.  Butter,  for  the  defendant  in  review. 

F.  Billiard,  for  the  plaintiff  in  review,  cited  Rev.  Sts.  e.  99, 
§§  7,  8,  9 ;  Washburn  v.  Washburn,  10  Pick.  375. 

Fletcher,  J.  It  is  required  by  the  statute,  that  the  issue 
in  this  case  should  be  tried  "  in  like  manner  as  if  it  had  been 
joined  in  the  original  suit"  Rev.  Sts.  c.  99,  §  8.  The  ori- 
ginal plaintiff  therefore,  to  maintain  the  issue  on  his  part,  was 
required  to  prove  that  the  note  in  suit  was  signed  by  Good, 
the  original  defendant    To  show  this  fact,  the  original  plain- 
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tiff  offered  the  judgment  recovered  in  the  former  suit  as  fur- 
nishing primd  facie  evidence  of  the  fact  But  the  judge  ruled 
that  the  judgment  did  not  furnish  such  evidence,  to  which 
ruling  exception  was  taken,  and  whether  or  not  the  exception 
can  be  sustained  is  the  question  now  presented  for  conside- 
ration* 

The  fact  of  the  execution  of  the  note  was  not  in  issue, 
and  was  not  tried  in  the  former  suit  The  judgment  in 
that  case  was  rendered  on  default  The  inquiry  in  this  re- 
view is,  whether  that  judgment  was  right  and  just  The 
plaintiff  in  review  alleges  that  the  judgment  was  wrong  and 
unjust,  because  he  says  that  the  note  declared  on,  and  upon 
which  the  judgment  was  rendered,  was  not  his  note,  and  was 
not  made  or  executed  by  him.  Whether  he  did  or  did  not 
make  the  note,  was  the  fact  in  issue  and  to  be  tried  in  this 
review,  and  the  finding  of  that  fact,  the  one  way  or  the 
other,  for  or  against  the  original  defendant,  would  determine 
whether  the  judgment  complained  of  was  rightfully  or  wrong- 
fully rendered  The  note  is  the  foundation  on  which  the 
judgment  rests,  and  the  judgment  can  be  sustained  only  by 
proof  of  the  signature  of  the  note.  The  note  is  the  founda- 
tion, the  judgment  is  the  superstructure ;  to  receive  the  judg- 
ment as  primd  facie  evidence  of  the  genuineness  of  the  note 
would  be  reversing  the  just  order  of  things,  by  relying  on  the 
superstructure  to  sustain  the  foundation.  The  note  must  be 
proved  to  support  the  judgment,  and  not  the  judgment  used 
to  support  the  note.  If  the  note  was  signed  by  the  original 
defendant,  then  the  judgment  was  right,  but  to  hold  the  judg- 
ment to  be  evidence  of  the  signature  would  be  to  make  the 
fact  of  the  rendition  of  the  judgment  evidence  that  it  was 
rightfully  rendered.  Whether  the  judgment  was  rightfully 
rendered,  was  the  question,  and  that  question  must  surely  be 
determined  by  other  evidence  than  merely  the  judgment  itself; 

Looking  to  the  nature  and  objects  of  a  review,  and  to  the 
particular  issue  in  this  case,  it  is  clear  beyond  doubt,  that  the 
ruling  of  the  court  below  was  correct,  and  that  the  exception 
must  be  overruled,  and  judgment  be  entered  for  the  plaintiff 
in  review  to  recover  back  the  whole  amount  of  the  former 
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judgment  against  him  with  costs  on  that  judgment  and  costs 
of  the  review,  open  to  a  motion  to  set  off  one  judgment 
against  the  other,  according  to  the  statute. 


Timothy  Good  vs.  Jambs  Lehan. 

A  defendant  in  review  pleaded  in  abatement  of  die  writ  of  review  that  the  same  had 
been  materially  altered  since  it  was  issued,  but  the  jury,  on  an  issne  submitted  to 
them,  found  that  the  writ  had  not  been  so  altered.  It  was  held,  that  the  plain- 
tiff in  review  was  entitled  to  judgment  in  chief  in  his  favor. 

This  was  a  writ  of  review,  sued  out  from  the  court  of  com- 
mon pleas  on  the  28th  of  November,  1848,  to  reverse  a  judg- 
ment recovered  in  that  court  at  the  September  term,  1848,  by 
Lehan,  in  an  action  brought  by  him  against  Good,  in  which 
action  Good  was  defaulted. 

At  the  December  term,  1849,  of  the  court  of  common  pleas, 
Lehan  pleaded  in  abatement  of  the  writ  of  review,  that  the 
same  had  been  materially  altered  and  changed  since  the  issu- 
ing of  the  same.  Upon  this  fact  of  the  material  alteration, 
issue  was  joined  and  submitted  to  the  jury,  who  returned  a 
verdict,  that  the  writ  had  not  been  materially  altered  and 
changed  since  the  issuing  of  the  same,  in  manner  and  form  as 
the  defendant  in  his  plea  in  abatement  had  alleged.  The 
plaintiff  in  review  then  moved  for  judgment  on  the  verdict; 
and  on  this  motion  the  case  was  continued  to  the  March 
term,  1850,  when  the  court  ordered  that  the  parties  should 
replead ;  but  the  defendant  in  review  refusing  to  comply  with 
this  order,  the  court  gave  judgment  for  the  plaintiff  in  review. 
And  the  defendant  in  review  alleged  exceptions  to  the  ruling 
and  orders  of  the  court 

B.  F.  Butler,  for  the  defendant  in  review. 

F.  Billiard,  for  the  plaintiff  in  review. 

Fletcher,  J.  It  is  a  well  settled  and  familiar  principle  of 
law,  that  if  an  issue  of  fact  is  joined  to  the  jury  on  a  plea  in 
vol.  viii.  26 
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abatement  and  found  for  the  plaintiff,  a  judgment  in  chief 
shall  be  entered  in  his  favor.*  This  rule  extends  to  all  dilatory 
pleas  in  civil  actions.  The  plaintiff  therefore!  in  such  cases 
should  be  prepared  to  prove  his  damages,  but  if  the  damages 
should  not  be  found  by  the  jury  to  whom  the  issue  of  fact  is 
submitted,  they  may  be  assessed  by  the  court,  as  upon  default, 
or  the  question  of  damages  may  be  submitted  to  another  jury. 
The  omission  to  have  the  damages  assessed  by  the  jury,  who 
try  the  issue  of  fact,  furnishes  no  sufficient  ground  for  setting 
aside  the  verdict.  Boston  Glass  Manufactory  v.  Langdon,  24 
Pick.  49;  Frye  v.  Hinkley,  6  ShepL  320 ;  2  GreenL  Ev.  §  27; 
Howe's  Prac.  215 ;  Gould  PL  300.  This  case  very  clearly 
comes  within  this  well  established  principle.  Here  was  an 
issue  of  fact  on  a  plea  in  abatement  submitted  to  the  jury 
and  found  for  the  plaintiff,  and  judgment  in  chief  should,  of 
course,  have  been  entered  for  the  plaintiff 

The  exceptions  of  the  defendant  are  therefore  so  far  sus- 
tained as  to  set  aside  all  the  rulings,  orders  and  proceedings 
of  the  court  subsequent  to  the  verdict,  and  the  action  will 
stand  in  this  court  open  to  a  motion  on  the  part  of  the  plain- 
tiff for  judgment  in  chief  on  the  verdict 


Jambs  Lehan  vs.  Timothy  Good  &  others.     Same  vs.  Tho- 
mas Good  &  others. 


A  defendant,  against  whom  judgment  had  been  rendered,  obtained  a  supersedeas 
of  execution,  on  giving  a  bond  conditioned,  among  other  things,  to  "sue  cut  and 
prosecute  to  effect  a  writ  of  review  of  the  action  on  which  said  judgment  was 
rendered,  commencing  the  same  to  be  entered  at  the  next  term  "  of  the  court  in 


•  By  St.  1852,  c.  812,  §  28,  after  an  issue  of  fact  found  against  the  defendant  osj 
an  answer  in  abatement,  "  the  defendant  may  have  leave  to  amend  such  answer  in 
abatement,  or  to  answer  over,  by  special  order  of  the  court,  for  good  cause  shown, 
and  not  otherwise." 
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which  the  judgment  wai  rendered ;  and  afterwards  obtained  an  order  for  a  review 
in  general  terms,  without  specifying  the  term  at  which  it  should  be  entered ;  and 
not  being  able,  before  the  expiration  of  the  time  of  service  for  the  term  mentioned 
in  the  bond,  to  procure  a  service  of  the  writ  of  review  on  the  original  plaintiff  at 
the  place  where  he  was  informed  by  his  attorney  of  record  that  he  resided,  though 
he  might  have  served  it  on  said  attorney,  altered  the  writ  so  as  to  make  it  return- 
able at  the  next  ensuing  term  of  the  court,  and  duly  served  and  entered  it  at 
that  term.  It  was  held,  that  this  condition  in  the  bond  was  valid;  that  it  was 
not  controlled  by  the  generality  of  the  subsequent  order  granting  the  review ; 
that  it  was  broken  by  the  failure  to  enter  the  review  at  the  term  specified ;  and 
that  the  facts  of  the  case  constituted  no  justification  for  such  failure,  and  no  de- 
fence to  an  action  for  such  breach. 
Judgment  and  satisfaction,  in  an  action  on  a  bond  given  to  dissolve  an  attachment, 
constitute  no  defence  to  an  action  on  a  bond  given  to  obtain  a  review  of  the 
action  in  which  the  attachment  was  made,  for  a  breach  of  a  condition  to  enter 
such  review  at  the  next  term  of  the  court. 

The  first  of  these  actions  was  debt  on  a  bond,  dated  October 
23d,  1848,  made  by  the  defendant  Good  as  principal,  and  the 
other  defendants  as  sureties  in  the  sum  of  six  hundred  dollars, 
the  condition  of  which  was  as  follows :  u  Whereas  the  said 
Lehan,  at  the  September  term  of  the  court  of  common  pleas, 
holden  at  Lowell  within  and  for  the  county  of  Middlesex,  re- 
covered judgment  against  the  said  Good  "  for  a  certain  amount 
of  damages  and  costs,  "  and  thereafter  the  said  court,  at  its 
October  term,  held  at  Boston  within  and  for  the  county  of 
Suffolk,  upon  the  petition  of  said  Good,  ordered  a  superse- 
deas of  the  execution  of  said  judgment,  on  condition  that,  he 
should  give  a  bond  to  the  said  Lehan  in  the  penal  sum  above 
named,  with  sureties/9  &c,  "conditioned  as  is  hereinafter 
stated ; "  "  now  the  condition  of  this  obligation  is  such,  that  if 
the  above  bound  Good  shall  sue  out  and  prosecute  to  effect  a 
writ  of  review  of  the  action  on  which  said  judgment  was  ren- 
dered, commencing  the  same  to  be  entered  at  the  next  term 
of  said  court  to  be  holden  at  Cambridge  within  and  for  the 
county  of  Middlesex  on  the  second  Monday  of  December 
next,  and  shall  pay  to  the  said  Lehan  the  sum  for  which  judg- 
ment was  rendered  as  aforesaid,  with  interest,''  &c,  "  in  case 
the  said  former  judgment  shall  be  affirmed  in  full;  and  the 
sum  for  which  judgment  shall  be  rendered,  if  said  former 
judgment  shall  be  affirmed  in  part;  or  if  the  former  judgment 
•hall  be  wholly  reversed  and  annulled,  then  this  obligation  tm 
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be  void/'  &c  The  failure  to  enter  the  review  at  the  Decem- 
ber term  was  the  breach  relied  on  by  the  plaintiff 

The  defendants  pleaded  the  general  issue  and  filed  a  speci- 
fication of  defence,  stating,  that  in  addition  to  all  matters 
which  might  be  given  in  evidence  under  the  general  issue, 
they  would  rely  on  the  following  facts:  That  the  writ  of 
review  in  the  action  referred  to  in  the  bond  in  suit  was  ordered 
by  the  court  on  or  about  the  28th  of  November,  1848,  being 
the  last  day  of  service  for  the  December  term  of  the  court  of 
common  pleas,  1848 ;  that  the  defendant  used  all  possible  dili- 
gence to  have  the  writ  of  review  served  on  Lehan  at  Lowell, 
at  which  place  he  was  described  in  the  original  writ  as  resid- 
ing; that  the  writ  of  review  failed  of  service  by  reason  of  the 
absence  of  Lehan  from  Lowell,  and  was  therefore  made  re- 
turnable at  the  March  term,  1850.  And  the  defendants  fur- 
ther gave  notice  that  they  should  rely  on  the  facts,  that 
pending  the  petition  for  a  review,  Lehan  commenced  an 
action  against  them,  returnable  at  said  December  term,  on 
a  bond  given  by  them  to  dissolve  an  attachment  in  the  ori- 
ginal action  brought  by  Lehan  against  Timothy  Good,  and 
conditioned  for  the  payment  of  any  judgment  in  that  action 
within  thirty  days  after  its  recovery ;  and  that  in  the  action  so 
brought  on  that  bond  Lehan  obtained  a  judgment,  which  the 
defendants  satisfied* 

At  the  trial  in  the  court  of  common  pleas,  before  Hoar,  J., 
the  attesting  witness  to  the  bond,  being  called  by  the  plaintiff 
to  prove  its  execution,  testified  that  he  wrote  the  bond  and 
witnessed  its  execution ;  that  he  was  Good's  attorney  on  the 
petition  for  a  supersedeas  and  review ;  that  the  review  was 
ordered  by  the  court  on  the  last  day,  or  the  last  day  but  one, 
of  service  for  the  December  term,  1848,  in  general  terms,  with- 
out specifying  the  term  at  which  it  should  be  entered ;  that 
on  receiving  notice  of  such  order  from  the  clerk,  he  imme- 
diately took  from  the  clerk  a  blank  writ  of  review,  and  filled  it 
up,  dating  it  on  that  day,  and  making  it  returnable .  at  the 
December  term,  and  immediately  sent  it  by  express  to  Lowell, 
where  he  had  been  informed  by  B.  F.  Butler,  Esq.,  who  was 
the  attorney  for  Lehan  in  the  original  suit  and  on  the  petition 
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for  a  review,  that  Lehan  lived;  that  he  received  the  writ 
from  the  officer  after  the  last  day  of  service,  without  any 
service  thereof  having  been  made ;  and  then  changed  the  date 
and  return  day  of  the  writ,  making  it  returnable  at  the  March 
term.  It  appeared  by  the  officer's  return,  that  the  writ  was 
served  on  Lehan  by  giving  an  attested  copy  thereof  to  B.  F. 
Butler,  Esq.,  his  attorney  of  record. 

The  bill  of  exceptions  provided  that  either  party  might  refer 
to  the  records,  proceedings,  and  papers  filed,  in  the  original 
suit,  the  petition  for  a  review,  and  the  present  action ;  and  also 
to  the  record  of  the  action  upon  the  bond  to  dissolve  the 
attachment  in  the  original  suit,  and  to  the  execution  thereon 
issued,  with  the  officer's  return  of  satisfaction.  The  bill  of 
exceptions  then  concluded  as  follows :  "  The  defendants,  for 
their  defence,  relied  upon  the  insufficiency  of  the  bond  and  the 
evidence  above  stated  to  maintain  this  action ;  and  upon  the 
records,  proceedings,  and  papers,  (which  it  is  agreed  in  this  bill 
of  exceptions,  as  above  stated,  that  either  party  may  refer  to,) 
as  constituting  a  good  and  sufficient  defence  to  the  action* 
But  the  presiding  judge  ruled,  that  the  evidence  was  sufficient 
to  maintain  the  action,  that  the  facts  above  referred  to  did  not 
constitute  a  legal  defence,  and  that  the  bond  was  forfeited; 
and  the  jury  returned  a  verdict  for  the  plaintiff!  To  which 
rulings  in  matter  of  law  the  defendants  except,"  &c* 

The  second  case  was  similar  to  the  first  in  all  respects,  ex- 
cept that  in  that  case  no  allusion  was  made,  either  in  the 
specification  of  defence,  or  in  the  bill  of  exceptions,  to  any 
proceedings  on  a  bond  given  to  dissolve  the  attachment  in 
the  original  suit 

F.  ffiUiard,  for  the  defendants. 

B.  F.  Butler,  for  the  plaintiff! 

Fletcher,  J.  These  cases  are  substantially  alike;  and 
may  be  considered  together  as  one  action.  From  the  bill  of 
exceptions,  it  does  not  appear,  that  the  defendants,  upon  the 
trial  of  the  case  in  the  court  below,  presented  any  particular, 
distinct  points  of  law,  and  requested  the  ruling  of  the  court 
thereon.  The  bill  states  that  the  defendants,  for  their  de- 
fence, relied  upon  the  insufficiency  of  the  bond,  and  the  evi« 

26# 
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dence,  and  upon  the  records,  proceedings,  and  papers  to  which 
it  was  agreed  the  parties  might  refer.  This  is  all  exceedingly 
general  and  indefinite.  In  what  particulars  the  bond  and  the 
evidence  were  deemed  to  be  insufficient}  is  not  stated,  nor 
does  it  appear  what  particular  view  or  views  were  taken  in 
the  court  below  of  the  records,  proceedings,  and  papers,  as 
constituting  a  good  defence  to  the  action. 

There  being  no  particular  position  taken  on  the  part  of  the 
defendants,  the  only  rulings  of  the  court,  which  appear,  are 
that  the  evidence  was  sufficient  to  maintain  the  action,  and 
that  the  facts  disclosed  did  not  constitute  a  legal  defence,  and 
that  the  bond  was  forfeited  To  which  rulings,  "  in  matters 
of  law,"  the  bill  states  the  defendants  excepted.  What  were 
the  u matters  of  law"  embraced  in  the  rulings,  to  which  ex- 
ception was  taken,  cannot  be  very  satisfactorily  ascertained* 
A  bill  of  exceptions  should  exhibit  clearly  and  definitely  the 
points  of  law  ruled  by  the  court  below,  and  it  is  only  those 
points,  which  this  court  can  properly  be  called  on  to  consider 
on  exceptions. 

Upon  the  hearing  in  this  court,  it  was  maintained  in  behalf 
of  the  defendant,  that  the  whole  bond,  or  at  least  that  part,  the 
breach  of  which  was  alleged,  was  void  upon  various  grounds, 
which  were  particularly  stated,  but  which  did  not  appear 
in  the  bill  of  exceptions,  and  so  far  as  appeared  were  pre- 
sented originally  and  for  the  first  time  in  this  court,  without 
having  been  particularly  presented  to,  and  ruled  upon  by  the 
court  below.  In  cases  upon  exceptions  from  the  court  of 
common  pleas  new  questions  should  not  be  raised  in  this 
court  The  several  positions  taken  in  behalf  of  the  defendant 
have,  however,  been  fully  considered  by  this  court  There  is 
nothing  in  fact  or  in  law  to  maintain  the  general  proposition, 
that  the  bond  is  wholly  void.  But  it  is  said  that  the  condi- 
tion, a  breach  of  which  was  alleged,  that  the  review  should  be 
entered  at  the  next  December  term  of  the  court  is  void,  be- 
cause it  varies  from,  or  goes  beyond  the  statute,  that  the 
designation  of  the  term  of  the  court  is  merely  surplusage,  that 
the  language  is  that  of  recital,  and  not  of  obligation,  and  that 
the  subsequent  order  of  the  court  granting  a  review,  which  is 
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general,  interprets  and  controls  the  bond  in  this  respect,  and 
that  it  is  a  condition  to  do  an  illegal  act,  and  to  render  it 
legal,  the  qualification  should  have  been  added,  "  if  the  court 
shall  order  a  review," 

The  twenty-second  section  of  the  ninety-ninth  chapter  of 
the  revised  statutes  is  as  follows :  "  If  the  execution  in  the 
original  action  has  not  been  satisfied,  the  court  may  order  a 
stay  or  supersedeas  thereof,  upon  security  given  by  the  peti- 
tioner to  the  adverse  party  to  pay  whatever  shall  appear  to  be 
due  to  him  after  the  final  judgment  in  the  review,  or  upon 
such  other  terms  as  the  court  shall  think  just  and  reasonable." 
By  this  section  the  court  has  the  power  not  only  to  take  secur- 
ity for  what  may  be  found  due,  but  also  to  prescribe  such 
other  terms  as  may  be  thought  just  and  reasonable.  The 
condition,  that  the  review  should  be  entered  at  the  next  term 
of  the  court,  was  surely  and  manifestly  a  most  just  and  reason- 
able condition.  To  have  left  the  review  to  be  entered  at  some 
remote  or  indefinite  period,  would  have  been  highly  unjust 
and  unreasonable.  This  condition,  therefore,  clearly  does  not 
vary  from  or  go  beyond  the  statute,  nor  is  the  designation 
of  the  term  of  the  court  surplusage,  nor  is  the  language  of  the 
condition  that  of  recital  merely,  but  is  in  form  and  effect 
binding  and  obligatory.  The  order  of  the  court  for  a  review, 
being  general,  not  designating  the  particular  term  of  the  court 
at  which  it  should  be  entered,  cannot  upon  any  principle  be 
taken  to  vary  or  control  the  condition  of  the  bond.  On  the 
contrary,  in  the  case  of  Hobart  v.  Tilton,  1  Greenl.  399,  it 
was  held,  that  where  a  review  is  granted,  without  designating 
the  time  at  which  it  shall  be  entered,  the  writ  must  be  entered 
at  the  next  following  term.  Whether  or  not  it  would  have 
been  held  under  the  general  order  for  a  review  in  this  case, 
that  the  plaintiff  in  review  was  bound  to  enter  his  suit  at  the 
next  term ;  certain  it  is,  that  the  general  order  c*anot  defeat 
or  weaken  the  express  condition  in  the  bond.  It  would  occa- 
sion great  mischief  to  allow  a  party  after  having  obtained  a 
supersedeas  of  an  execution  against  him  to  choose  his  own 
time  for  entering  the  review. 

Because  the  review  was  not  actually  granted  when  the 
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bond  was  given,  it  by  no  means  follows  that  the  condition 
was,  for  that  reason,  a  condition  to  do  an  illegal  act.  It  was 
no  donbt  expected,  at  the  time,  that  a  review  would  be 
granted,  and  the  condition  was  inserted  to  have  effect  in  that 
event  If  the  review  had  not  in  fact  been  granted,  other 
questions  might  have  arisen  which  need  not  now  be  con* 
sidered 

It  is  worthy  of  notice  that  the  statute  provides,  that  upon  a 
petition  for  a  review  the  court  may  order  a  stay  or  superse- 
deas of  an  execution,  upon  security  being  given  by  the  peti- 
tioner to  pay  what  may  be  found  due  to  the  adverse  party, 
upon  the  final  judgment  in  review,  but  does  not,  in  express 
terms,  provide  indemnity  to  the  adverse  party  for  the  stay  or 
supersedeas  of  his  execution  in  the  event  that  the  review  shall 
not  be  granted.  In  the  bond  in  the  present  case,  though  a 
supersedeas  of  the  execution  was  granted,  there  is  no  pro* 
vision  that  the  petitioner  should  indemnify  the  other  party 
for  the  stay  of  his  execution,  if  there  should  be  a  failure  to 
obtain  a  review.  A  party  might  be  very  seriously  injured 
by  the  stay  of  his  execution  in  case  no  review  should  be 
granted.  In  granting  a  supersedeas,  the  court  might  perhaps, 
under  the  general  power  to  impose  such  terms  as  should  be 
thought  just  and  reasonable,  in  addition  to  the  security  to 
pay  what  might  be  found  due  to  the  adverse  party  upon  final 
judgment  in  review,  require  the  petitioner  to  give  security 
to  pay  the  execution,  in  case  the  petition  for  a  review  should 
be  refused;  but  upon  this  it  is  unnecessary  to  express  any 
opinion. 

The  facts,  set  out  as  explaining  the  reason  why  the  condi- 
tion of  the  bond  was  not  complied  with,  are  also  relied  upon  as 
furnishing  a  sufficient  ground  of  defence.  These  facts,  surely, 
do  not  show  a  compliance  with  the  bond,  nor  do  they  show 
that  a  compliance  was  impossible,  nor  that  it  would  have 
been  illegal;  they  only  show  that  the  failure  was  occasioned 
Dy  a  misapprehension  in  regard  to  the  place  of  abode  of  the 
defendant  in  review.  Upon  the  facts  of  the  case,  the  writ  of 
review  might  have  been  served  and  should  have  been  served 
upon  the  attorney  of  the  defendant  in  review  for  the  December 
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term,  as  it  was  in  fact  served  on  the  attorney  for  the  March 
term* 

The  obligors  most  show  performance  of  the  condition,  or 
that  performance  was  prevented  by  the  act  of  God,  or  by  the 
act  of  the  law,  or  by  the  act  of  the  obligee  himself.  But 
the  condition  clearly  was  not  performed,  nor  was  the  per- 
formance prevented  by  any  cause  recognized  in  the  law  as  a 
justification  of  a  non-performance.  The  facts  show  merely, 
that  the  plaintiff  in  review  failed  to  perform  the  condition  in 
the  bond  by  reason  of  a  mistake,  but  that  mistake  can,  upon 
no  principle  known  to  the  law,  constitute  a  defence  to  the 
present  action. 

In  the  case  against  Timothy  Good  &  others,  it  is  set  out  as 
a  defence  to  the  action,  that  a  bond  given  by  him  to  dissolve 
an  attachment  in  the  original  suit  of  Lehan  against  him,  has 
been  put  in  suit,  and'  a  judgment  and  satisfaction  obtained. 
But  that  proceeding  is  totally  irrelevant  to  this  case,  and  can 
upon  no  principle  furnish  a  defence  in  the  present  action. 
The  suit  upon  the  bond  to  dissolve  the  attachment,  and  the 
present  suit,  have  not  the  slightest  relation  to  each  other. 

The  defendants'  exceptions  must  be  overruled,  and  judg- 
ment rendered  according  to  the  verdict  for  the  breach ;  the 
amount  of  damages  to  be  ascertained. 


Oliver  King  vs.  John  B.  Savory, 

A.  and  B.  made  a  submission  of  all  demands,  upon  which  an  award  was  made  m 
favor  of  B.  At  the  time  of  the  submission,  A.  was  prosecuting  actions  against 
other  persons,  the  subject  of  which  was  not  brought  before  or  considered  by  die 
arbitrators.  After  the  award  the  defendants  in  those  actions  prevailed,  on  the 
evidence  of  B.  that  he  was  the  party  liable  for  the  debts  so  sued  for.  It  was 
held,  that  die  submission  and  award  were  not  a  bar  to  a  subsequent  action  by  A 
against  B.  on  those  debts. 

This  was  an  action  of  assumpsit  to  recover  for  the  board 
of  three  of  the  defendant's  workmen. 
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The  defence  relied  on  was,  that  subsequent  to  the  time 
when  the  board  was  furnished,  there  was  a  submission  of  all 
demands  between  the  plaintiff  and  defendant  to  arbitrators, 
and  an  award  in  favor  of  the  defendant,  upon  which  judgment 
was  rendered  for  a  balance  of  $17.37,  and  costs. 

At  the  trial,  which  was  in  the  court  of  common  pleas, 
before  Hoar,  J.,  it  was  in  evidence,  that  at  the  time  of  the 
submission,  the  plaintiff  had  commenced  and  was  prosecuting 
actions  for  the  amount  claimed  in  this  suit  against  the  work- 
men themselves ;  that  the  hearing  under  the  submission  was 
in  June  or  July,  1848 ;  that  at  that  hearing  the  plaintiff  made 
no  claim  against  this  defendant  for  this  amount,  and  that  it 
was  not  mentioned  to  or  considered  by  the  arbitrators ;  that 
after  the  judgment  upon  the  award,  at  the  next  December 
term,  there  was  a  trial  of  the  actions  against  the  workmen ; 
that  the  defendant  Savory  was  a  witness  in  those  actions,  and 
testified  "  that  he  engaged  the  plaintiff  to  board  his  help ;  that 
it  was  his  own  contract  and  his  own  debt,  that  he  was  liable, 
and  if  he  had  not  paid  it,  he  meant  to ;"  and  on  being  asked 
what  he  meant  by  saying  "  if  he  had  not  paid  it,"  replied  that 
he  meant,  "  if  it  was  not  included  in  the  reference,  which  he 
could  not  tell,  as  he  had  not  the  papers;"  that  upon  this  evi- 
dence the  defendants  in  those  actions  prevailed ;  and  that  the 
defence  in  those  actions  had  not  been  stated  or  disclosed  till 
the  day.  of  trial. 

The  defendant  contended  that  the  submission  and  award 
was  a  conclusive  defence.  But  the  judge  ruled  that  upon 
this  evidence  the  jury  would  be  warranted  in  finding  for  the 
plaintiff.  Whereupon  a  verdict  was  taken  for  the  plaintiff; 
and  the  defendant  alleged  exceptions. 

J.  G.  Abbott^  for  the  defendant  The  general  rule  is  that  a 
submission  "  of  all  demands,"  and  an  award  thereon,  is  conclu- 
sive as  to  all  demands  existing  at  the  time  of  the  submission* 
Dunn  v.  Murray,  9  B.  &  C.  780 ;  Smith  v.  Johnson,  15  East, 
213 ;  Watson  on  Arb.  255 ;  Wheeler  v.  Van  Hbuten,  12  Johns. 
311.  The  only  case  in  which  a  party  can  go  behind  an 
award  upon  a  submission  of  all  demands,  is  when  he  can 
•how  that  the  arbitrators  by  mistake  did  not  pass  upon  a 
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claim  submitted,  or  that  he  was  prevented  from  submitting  a 
claim,  either  by  ignorance  of  its  existence,  or  by  the  fraudulent 
concealment  of  the  other  party.  Robson  v.  Railston,  1  B.  & 
Ad  723 ;  Samuel  v.  Cooper,  2  Ad.  &  EL  752 ;  Warfield  v.  Hol- 
brooke 20  Pick.  534.  If  any  other  exceptions  were  allowed, 
a  submission  of  all  demands  would  never  be  what  it  purports 
to  be.  Either  party  could  hold  back  demands,  and  afterwards 
enforce  them  against  the  other. 

B.  F.  Butler,  for  the  plaintiff  cited  Webster  v.  Lee,  5  Mass. 
334;  Bowman  v.  Wood,  15  Mass.  534;  Smith  v.  Whiting,  11 
Mass.  445 ;  Warfield  v.  Holbrook,  20  Pick.  531. 

Dewey,  J.  The  defendant  sets  up  in  defence  of  this  action 
a  submission  heretofore  entered  into  between  the  parties,  "  of 
all  demands"  between  them  to  certain  arbitrators,  and  an 
award  in  favor  of  the  defendant  by  the  arbitrators,  upon  which 
judgment  was  rendered.  To  this  the  plaintiff  replies  that 
this  demand  was  not  presented  to  the  arbitrators  by  either 
party,  and  was  not  in  any  way  acted  upon  by  them. 

The  question  is  therefore  upon  the  effect  of  this  submission 
and  award.  Does  it  bar  all  causes  of  action,  and  all  legal 
claims  for  payment  of  money  by  each  of  these  parties  against 
the  other,  irrespective  of  their  peculiar  circumstances,  and 
where  it  can  be  shown  by  uncontroverted  evidence,  that  the 
claim  was  not  submitted  to  the  arbitrators  and  not  acted  upon 
by  them  ?  It  is  quite  obvious  from  a  recurrence  to  adjudi- 
cated cases  that  this  is  one  of  those  mooted  points  where 
much  may  be  found  on  both  sides. 

Our  own  cases  have  shown  a  strong  disposition,  on  the  part 
of  the  courts  of  this  commonwealth,  not  to  give  such  effect  to 
a  general  submission,  as  would  bar  an  honest  demand  not 
submitted  to  the  arbitrators  nor  acted  upon  by  them,  where  the 
omission  to  present  the  same  was  consistent  with  good  faith, 
and  not  with  a  design  to  further  litigation,  or  to  change  the 
forum  for  the  trial  of  the  same. 

Cases  may  occur  where  parties  are  fully  aware  of  certain 
litigated  matters  that  they  may  properly  and  most  conveniently 
do  dispose  of  by  a  submission  of  their  demands  to  arbitrators, 
and  yet  there  may  be  other  simple  contract  debts,  evidenced 
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by  promissory  notes,  or  other  ordinary  instalments,  existing 
between  them,  that  may  not  be  brought  forward  at  the  hear- 
ing before  the  arbitrators,  for  the  simple  reason,  that  as  to  them 
there  is  no  controversy.  The  form  of  the  submission  may  be 
general,  but  the  party  looks  at  the  substance,  the  real  point  in 
controversy,  that  which  gave  occasion  to  the  arbitration,  and 
presents  only  that  matter,  and  when  subsequently  he  shall  ask 
for  the  payment  of  a  simple  note  of  hand  duly  witnessed,  the 
maker  sets  up  in  defence  the  previous  submission  to  arbitra- 
tors u  of  all  demands  "  between  the  parties* 

Such  defence  was  not  sustained  by  this  court  in  a  case  of 
this  kind  occurring  at  an  early  period.  Webster  v.  Lee,  5 
Mass.  334,  where  the  subject  was  much  considered  in  the  opi- 
nion of  the  late  chief  justice  Parsons.  On  the  contrary,  while 
it  was  conceded  that  in  such  a  case  the  presumption  was  that 
all  existing  demands  were  submitted,  yet  it  was  held  that  this 
might  be  controlled  by  evidence  showing  that  in  fact  the 
demand  in  suit  was  not  before  the  arbitrators,  nor  acted 
upon  by  them,  and  that  in  such  case  the  party  might  recover 
upon  his  demand  notwithstanding  the  general  form  of  the 
submission.  This  was  followed  by  the  case  of  Bodges  v. 
Badges,  9  Mass.  320,  where  the  same  principle  was  adopted 
and  also  by  the  case  of  Smith  v.  Whiting,  11  Mass.  447, 
where  it  is  said  by  Parker,  C.  J.,  "the  principle  is,  that, 
where  a  demand  has  not  been  submitted,  it  shall  not  be 
barred  by  an  award  or  report  on  a  rule  or  a  submission  of  all 
demands." 

In  the  state  of  Maine,  in  the  case  of  Bixby  v.  Whitney,  5 
Greenl  192,  the  same  is  assumed  to  be  the  law.  In  the  case 
of  Buck  v.  Buck,  2  Verm.  420,  in  an  elaborate  opinion  of  the 
court  the  like  doctrine  is  fully  maintained,  although  the  deci- 
sion was  finally  placed  upon  the  case  of  a  submission  by  parol 
of  all  demands,  that  case  being  one  of  such  parol  submission. 
In  the  case  of  Newman  v.  Wood,  Mart  &  Yerg.  190,  a  sub- 
mission "  of  all  matters  in  dispute "  was  held  not  to  bar  a 
demand  not  presented  to  the  arbitrators. 

On  the  other  hand,  in  the  case  of  Wheeler  v.  Van  Houten, 
12  Johns.  311,  it  was  held  that  such  submission  "  of  all  de* 
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mands,"  would  be  a  bar.  In  Smith  v.  Johnson,  15  East  213, 
it  was  held  that  a  submission  "  of  all  manner  of  actions  and 
causes  of  action"  was  a  bar  to  a  claim  not  exhibited  to  the 
arbitrators,  but  which  was  a  matter  in  difference,  and  within 
the  scope  of  the  reference.  Various  other  cases  may  be  cited 
bearing  upon  the  point  more  or  less  directly. 

In  this  contrariety  of  views,  we  of  course  give  the  prefer- 
ence to  our  own  decisions  as  guides  in  this  matter.  With 
the  qualification  that  the  present  case  furnishes,  of  entire  good 
faith  in  the  plaintiff  in  omitting  to  present  this  claim  to  the 
arbitrators,  and  with  the  facts  proved  as  to  the  proceedings  in 
the  suits  pending  against  other  parties,  and  with  the  further 
fact  that  the  defendants  did  not  at  the  hearing  before  the 
referees  request  any  action  on  this  matter,  we  are  of  opi- 
nion that  it  was  competent  to  show,  on  the  trial  of  this  case, 
that  the  present  demand  was  not  in  fact  presented  to  the 
arbitrators  and  was  not  acted  upon  by  them,  and  it  being  fur- 
ther shown  that  the  defendant  was  indebted  to  the  plain- 
tiff as  claimed,  the  plaintiff  was  entitled  to  a  verdict  in  his 
favor.  Exceptions  overruled. 


Charles  B.  Davis  vs.  Benjamin  Hastings,  Jil,  &  others. 

Several  defendants,  in  an  action  of  replevin,  who  plead  severally,  and  severally 
move  to  dismiss  the  action  for  want  of  jurisdiction,  are  entitled,  on  the  dismissal 
of  the  action,  to  several  costs. 

This  was  an  action  of  replevin  for  six  cows,  commenced  in 
the  court  of  common  pleas.  The  defendants  severally  pleaded 
the  general  issue,  and  specified  their  several  defences  as  fol- 
lows :  Benjamin  Hastings,  Jr.,  that  he  as  field  driver  lawfully 
distrained  the  cows  going  at  large  in  the  highway  not  under 
the  care  of  a  keeper ;  two  of  the  other  defendants,  that  they 
acted  as  servants  of  the  field  driver  in  so  distraining  the 
cows ;  and  the  fourth  defendant,  that  he  as  pound-keeper  xe« 
vol.  viii.  27 
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ceived  the  cows  so  distrained  of  the  field  driver  and  im- 
pounded them  in  the  town-pound  under  his  charge.  The 
defendants  at  a  subsequent  term  severally  moved  to  dismiss 
the  action  on  the  ground  that  the  court  of  common  pleas  had 
not  jurisdiction  of  an  action  of  replevin  for  cattle  distrained, 
and  for  their  costs.  The  plaintiff  admitted  that  the  action 
was  replevin  of  cattle  distrained,  and  the  court  thereupon  dis- 
missed the  action  with  several  costs  for  each  of  the  defend- 
ants.    From  this  judgment  the  plaintiff  appealed. 

B.  F.  Butler,  far  the  plaintiff  No  costs  were  allowed  to 
defendants  in  actions  dismissed  or  want  of  jurisdiction  un- 
til they  were  allowed  in  cases  where  a  plea  was  necessary 
to  ascertain  jurisdiction.  Cary  v.  Daniels,  5  Met.  236; 
Turner  v.  Blodgett,  5  Met  240,  note ;  Jordan  v.  Dennis,  7 
Met.  590.  Several  costs  are  allowed  to  defendants  in  cases 
of  tort  only  where  they  plead  severally,  and  upon  the  ground 
that  there  are  trials  of  several  issues  of  fact.  Mason  v. 
Waite,  1  Pick  452;  Meagher  v.  Batchelder,  6  Mass.  444; 
Ward  v.  Johnson,  13  Mass.  152.  This  practice  is  according 
to  the  provisions  of  SL  8  &  9  Wm.  3,  c.  11.  And  replevin 
does  not  come  within  that  statute.  Ingle  v.  Wordsworth,  3 
Bur.  1284. 

Where  the  defendants'  several  pleas  have  no  effect  on  the 
trial,  single  costs  only  are  allowed.  Peabody  v.  Minot,  24 
Pick.  329,  334.  Where  two  defendants  each  move  for  a  non- 
suit, but  one  bill  of  costs  will  be  allowed.  Trowbridge  v. 
Sharp,  4  Hill,  38. 

J  &  Keyes,  for  the  defendants. 

Shaw,  C.  J.  It  is  now  settled,  though  formerly  it  was  con- 
sidered otherwise,  that  where  an  action  is  dismissed  on  motion 
for  want  of  jurisdiction,  the  defendant  is  entitled  to  costs. 
Cary  v.  Daniels,  5  Met  236 ;  Jordan  v.  Dennis,  7  Met  590; 
Hunt  v.  Hanover,  8  Met  343.  The  only  question  in  the  pre- 
sent case  is,  whether  the  defendants  having  pleaded  severally 
are  entitled  to  several  costs ;  and  we  think  they  are,  having 
pleaded  and  moved  severally.  Mason  v.  Waite,  1  Pick.  456 ; 
Ewers.  Beard,  2  Pick.  64;  West  v.  Brock,  3  Pick.  303 ;  Fairs 
v.  Stone.  9  Met  316. 
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In  taxing  several  costs  for  the  defendants,  however,  it  will 
be  understood,  that  expenses  incurred  for  the  use  of  all,  as 
depositions  and  the  like,  for  the  common  benefit,  can  be  taxed 
against  the  plaintiff  but  once  only. 


Addison  Fat  vs.  John  Wenzell. 

In  a  case  in  the  court  of  common  pleas,  in  which,  after  verdict  and  before  judg 
ment,  a  motion  was  made  for  a  new  trial,  the  following  minutes  were  made  at 
different  terms  on  the  clerk's  docket :  "  Verdict  set  aside  and  new  trial  granted/' 
and  "Judgment  on  the  verdict."  It  was  held,  that  that  court,  at  a  subsequent 
term,  on  being  satisfied  by  parol  evidence  that  these  minutes  were  erroneous  and 
made  by  mistake,  might  cause  them  to  be  erased,  and  enter  judgment  on  the 
verdict. 

At  the  December  term,  1848,  of  the  court  of  common  pleas, 
this  action,  which  was  assumpsit  on  a  promissory  noto,  was 
tried,  and  a  verdict  returned  for  the  plaintiff,  and  the  defend- 
ant moved  for  a  new  trial,  as  appears  by  a  written  motion 
filed  in  the  case,  because  the  verdict  was  against  the  evidence, 
and  also  on  account  of  newly  discovered  evidence.  No  entry 
of  such  motion  appears  on  the  docket ;  but  at  the  same  term 
of  the  court,  there  is  an  entry  upon  it  in  the  following  words : 
"  Verdict  set  aside  and  new  trial  granted."  The  action  was 
then  continued  from  term  to  term,  to  the  December  term, 
1849,  on  the  docket  of  which  term,  there  is  an  entry  as  fol- 
lows :  "  Judgment  on  the  verdict ; "  and  the  action  was  thence 
continued  from  term  to  term  to  the  December  term,  1850. 

At  that  term,  the  plaintiff  produced,  from  the  file  of  papers 
in  the  case,  the  written  motion  of  the  defendant  for  a  new 
trial,  with  an  indorsement  thereon,  made  by  the  judge  before 
whom  the  motion  was  argued,  directing  in  substance  that  the 
motion  should  be  overruled  and  judgment  be  entered  upon 
the  verdict ;  and  the  plaintiff  thereupon  moved  that  judgment 
be  rendered  upon  his  aforesaid  verdict     To  this  the  defend* 
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ant  objected,  because  it  appeared  from  the  entry  on  the  docket 
of  December  term,  1848,  that  the  verdict  had  been  set  aside 
and  a  new  trial  granted. 

The  plaintiff  contended  that  the  entry  was  erroneous  and 
had  been  made  by  mistake ;  and  he  offered  to  the  court  parol 
evidence  thereof,  in  addition  to  the  written  motion  and  the 
indorsement  thereon. 

The  defendant  insisted  that  the  memorandum  on  the  docket 
constituted  a  record  of  the  proceedings  in  the  case ;  and 
denied  the  authority  of  the  court  to  alter  and  annul  the  record 
of  the  doings  of  the  court  at  a  former  term ;  and  objected  to 
the  competency  of  the  evidence  offered  by  the  plaintiff  to 
prove  the  alleged  errors  and  mistakes.  But  the  presiding 
judge  (Merrick,  J.)  overruled  the  objections,  and  received  the 
evidence,  and  passed,  and  directed  to  be  entered  on  the  docket, 
the  following  order :  "  And  now  it  appearing  to  the  court 
here,  that  the  entry  on  the  docket  at  the  December  term,  1848, 
*  Verdict  set  aside  and  new  trial  granted,'  is  erroneous  and 
was  made  by  mistake,  and  that  no  such  order  was  ever  made 
by  the  court,  it  is  now  ordered  that  the  said  minute  be  struck 
out  and  erased,  and  it  also  further  appearing  that  the  entry  in 
the  docket  at  the  December  term,  1849,  'Judgment  on  the 
verdict '  is  erroneous,  and  that  the  same  ought  to  be  arrested, 
it  is  ordered  by  the  court  here  that  the  said  minute  be  struck 
out  and  erased.  And  now  at  the  present  term  of  the  court, 
it  is  ordered  and  determined  by  the  court,  that  the  motion  of 
the  defendant  for  a  new  trial  be  overruled  and  disallowed,  and 
that  judgment  be  now  entered  on  the  verdict." 

The  defendant  alleged  exceptions  to  the  rulings  of  the  pre- 
siding judge. 

B.  F.  Butler,  for  the  defendant  Parol  evidence  was  not 
Admissible  to  contradict  the  record.  Sayles  v.  Briggs,  4  Met 
421 ;  Kendall  v.  Powers,  4  Met  553 ;  Wolfe  v.  Martin,  1  How. 
Miss.  30 ;  Ludlow  v.  Johnston,  3  Hamm.  553 ;  Wade  v.  Odeneal, 
3  De-7.  423 ;  Reid  v.  Kelly,  1  Dev.  313.  The  action  of  the 
court  upon  a  motion  is  final  and  conclusive,  unless  reversed 
on  appeal  or  exceptions ;  and  the  same  court  at  another  term 
cannot  enter  a  different  order,  or  correct  the  record  from  its 
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memory.  Ellis  v.  Madison,  1  ShepL  312 :  State  v.  Smithy  1 
Nott  &  McCord,  13 ;  State  v.  Fields,  Peck,  140 ;  Commonwealth 
v.  Cawood,  2  Virg.  Cas.  527;  Hall  v.  Williams,  1  Fairf.  278; 
&ate  v.  Calhoon,  1  Dev.  &  Bat  374;  Freeland  v.  Jfe/d;  6 
Call,  12. 

C.  R.  Train,  for  the  plaintiff! 

Dewey,  J.  Fall  effect  is  given  to  the  clerk's  docket,  as  a 
record  or  statement  of  the  orders  of  the  court,  until  the  record 
is  fully  extended  But  it  is  open  to  amendment  by  order 
of  the  court.  So  also  the  extended  record  may  itself  be 
amended,  by  order  of  the  court  whose  proceedings  are  recorded, 
when  found  not  in  accordance  with  the  facts.  Errors  of 
this  kind  may  occur,  and  if  they  do,  the  power  to  amend  them 
according  to  the  truth  exists  in  the  court  In  the  present  case 
the  court  of  common  pleas  had  the  power  to  order  this  amend- 
ment of  the  record.  The  amount  and  kind  of  evidence  requi- 
site to  satisfy  that  court,  as  to  what  was  the  real  order  of  the 
court,  and  what  was  the  proper  entry  on  the  docket  or  ex- 
tended record,  must  rest  with  that  court  Having  the  author- 
ity to  correct  their  own  record,  it  is  to  be  presumed  that  any 
amendment  of  the  record  made  by  them  will  be  in  accordance 
with  the  facts.  Bacon  v.  Lincoln,  2  Cush.  124 ;  Bank  of  New- 
burgh  v.  Seymour,  14  Johns.  219 ;  Holmes  v.  Remson,  2  Cow. 
410;  Marsh  v.  Berry,  7  Cow.  344;  Batch  v.  Shaw,  7  Cush. 
282. 

The  cases  cited  by  the  counsel  for  the  defendant  were  mostly 
cases  where  the  question  of  controverting  the  record  as  errone- 
ous arose  collaterally,  but  in  the  present  case  it  was  directly 
between  the  parties,  on  a  motion  to  amend  the  record.  The 
power  to  amend  clearly  existed,  and  we  must  presume  it  was 
properly  exercised. 

Exceptions  overruled. 
27* 
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Samuel  Parker  &  wife  vs.  William  R.  Perki  fa. 

A.  gave  a  bond  to  convey  land  to  B.  by  a  quitclaim  deed  at  a  day  named,  on  pay- 
ment of  a  certain  sum  of  money ;  on  the  day  named  B.  offered  to  pay  the 
money,  which  he  had  within  his  reach  and  control,  though  not  actually  in  hand, 
but  made  no  formal  tender  of  the  money ;  but  A.  refused  to  convey  the  land 
simultaneously  with  the  payment  of  the  money,  insisting  that  the  money  should 
be  paid  first.  It  was  held,  that  B.  was  entitled  in  equity  to  a  decree  for  a  quit- 
claim deed  of  the  land,  free  from  incumbrances  created  by  A.  since  making  the 
bond. 

Fletcher,  J.  This  is  a  bill  in  equity  to  oompel  a  specific 
performance  of  an  obligation  to  convey  real  estate,  and  the 
case  was  heard  upon  the  bill  and  answer  and  proofs. 

There  are  many  things  set  out,  both  in  the  bill  and  answer, 
which  are  wholly  immaterial,  and  many  things,  of  which 
there  are  no  proofs,  and  which  therefore  need  not  be  at  all 
considered. 

The  plaintiffs'  case  rests  wholly  on  a  written  obligation 
under  seal,  by  which  the  defendant  engaged  to  convey  to  the 
female  plaintiff  certain  real  estate  described  in  the  obligation, 
upon  the  payment  by  her  of  a  certain  stipulated  sum  of  money 
on  a  day  named. 

Now  it  appears,  or  may  be  fairly  presumed  from  the  evi- 
dence, though  the  precise  day  is  not  positively  fixed  by  the 
testimony,  that  on  the  day  named  in  the  obligation,  the  plain- 
tiffs were  ready  and  offered  to  pay  the  defendant  the  money 
to  be  paid  by  the  wife  according  to  the  obligation.  The  plain- 
tiffs therefore  have  fully  shown  themselves  to  have  been  ready, 
desirous,  prompt  and  eager  to  perform  the  contract  on  their 
part  They  were  ready  to  pay,  and  offered  to  the  defendant 
to  pay  the  money  agreeably  to  the  provision  of  the  contract, 
and  then  and  there  requested  the  defendant  to  perform  his 
part 

But  the  evidence  shows  a  refusal,  or  at  least  a  failure  on  the 
part  of  the  defendant,  to  make  the  conveyance  according  to 
his  obligation.  He  refused  to  convey  simultaneously  with  the 
payment  of  the  money,  and  required  that  the  money  should  be 
paid  to  him  in  the  first  place,  leaving  the  conveyance  to  be 
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made  at  another  time.  But  the  plaintiff  were  entitled  to  a 
conveyance  at  the  time  of  paying  the  money.  Besides,  there 
was  a  mortgage  upon  the  estate,  made  by  the  defendant  after 
he  executed  the  obligation,  which  he  was  bound  to  remove, 
but  when  asked  at  the  time  when  the  plaintiffs  offered  the 
payment,  "if  the  mortgage  was,  or  was  going  to  be  lifted,"  he 
replied  only,  that  was  bis  business,  they,  the  plaintiffs,  had 
nothing  to  do  with  the  mortgage.  As  the  plaintiffs  were  to 
receive  only  a  quitclaim  deed,  they  were  entitled  to  have  the 
incumbrance  made  by  the  defendant  removed  before  they  paid 
the  money. 

But  it  was  said  for  the  defendant,  that  it  appeared  from  the 
evidence,  that  at  the  time  the  plaintiffs  offered  to  make  pay* 
ment,  they  had  not  the  money  actually  in  hand.  But  it  fully 
appeared,  that  they  had  the  money  within  their  reach  and 
control,  and  could  and  would  have  made  the  payment  on  the 
day,  if  the  defendant  had  shown  a  readiness  and  willingness 
to  perform  on  his  part.  It  was  said,  also,  that  the  plaintiffs 
should  have  made  a  formal  legal  tender  of  the  money ;  but 
this  was  not  necessary ;  the  conduct  of  the  defendant  fully 
excused  the  plaintiffs  from  doing  any  more  than  was  done  by 
them. 

There  must  therefore  be  a  decree  in  favor  of  the  plaintiffs 
for  a  specific  performance  by  the  defendant,  except  as  to  the 
right  of  dower  of  the  defendant's  wife,  the  plaintiffs  not  insist* 
ing  on  that,  as  it  is  not  in  the  power  of  the  defendant  to  con- 
vey his  wife's  right  to  dower. 

A>  EL  Nelson  and  A  A>  Prescott,  for  the  plaintiffs. 

(X  P.  Judd  (with  whom  was  K  Buttrick,)  for  the  defendant 


Tea  Central  Bridge  Corporation  vs.  Wvman  Bailbt. 

The  third  section  of  the  act,  incorporating  the  Central  Bridge  Corporation,  (Si 
1824,  c.  110,)  granted  them  a  certain  toll  for  their  sole  use  and  benefit,  and  pic 
Tided,  that  when  the  receipts  of  toll  and  income  should  have  amounted  to  a  cet 
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tain  sum,  the  bridge  should  revert  to  the  commonwealth  for  public  use ;  and  also 
provided,  that  whenever  the  towns  of  Dracut  and  Chelmsford  should  remunerate 
the  corporation  for  the  net  expenses  of  the  bridge,  the  same  might  be  opened 
free  of  toll.  The  corporation,  by  a  contract  under  seal,  for  a  valuable  consider- 
ation, granted  to  the  owners  of  certain  lands  and  to  all  persons,  then  or  there- 
after residing  and  having  their  homes  on  those  lands,  the  right  to  pass  the  bridge, 
wholly  free  from  toll,  so  long  as  the  same  should  be  the  property  of  the  corpo- 
ration, in  all  the  usual  ways  of  travel.  It  was  held,  that  this  contract  was  valid ; 
and  that  it  gave  to  any  person,  and  his  servants,  residing  on  the  lands,  the 
right  to  pass  the  bridge  free  of  toll,  when  driving  his  teams  from  any  place  to 
any  other  place,  although  the  teams  were  not  kept  on  the  lands. 

This  was  an  action  of  assumpsit  to  recover  certain  tolls  of 
the  defendant  for  passing  over  the  plaintiffs'  bridge ;  and  was 
submitted  to  the  court  upon  the  following  facts :  — 

The  plaintiffs,  by  their  charter  ( St.  1824,  c.  110),  were  author- 
ized, among  other  things,  to  erect  a  bridge  over  the  Merrimack 
River,  to  have  and  use  a  common  seal,  and  to  sue  and  be 
sued  in  their  corporate  name.  The  third  section  of  their  char- 
ter was  as  follows :  "  That,  for  the  purpose  of  remunerating 
the  said  proprietors  the  money  by  them  to  be  expended  in 
building  and  supporting  said  bridge,  a  toll  be  and  hereby  is 
granted  for  the  sole  use  and  benefit  of  said  proprietors,  equal 
to  that  now  allowed  by  law  to  the  proprietors  of  the  Middle- 
sex Merrimack  River  Bridge  at  Pawtucket  Falls,  which  toll 
shall  commence  on  opening  said  bridge  for  passengers,  and  be 
continued  for  the  term  of  seventy  years;  provided,  neverthe- 
less, that  the  legislature  shall  have  the  right,  at  the  expiration 
of  eighteen  years,  to  regulate  anew  the  tolls  to  be  received  by 
Baid  proprietors ;  and  provided,  also,  that  whenever  the  receipts 
of  toll  and  income  shall  have  amounted  to  a  sum  equal  to  the 
expense  of  building,  repairing,  and  sustaining  said  bridge, 
with  nine  per  cent  on  the  first  cost,  said  bridge  shall  revert  to 
the  commonwealth  for  public  use ;  or  whenever  the  inhabit- 
ants of  the  towns  of  Dracut  and  Chelmsford,  shall  remunerate 
said  proprietors  for  the  expenses  of  said  bridge  (deducting 
what  may  have  been  received  for  toll)  the  same  may  be 
opened  free  of  tolL" 

On  the  27th  of  May,  1833,  the  plaintiffs,  for  certain  valuable 
considerations  by  them  received,  executed  an  instrument  un- 
der seal  to  Josiah   Wood,  Jr.,  and  Israel  Hildreth,  Jr.,  the 
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owners  of  certain  lands  in  Dracut  described  therein,  by  which 
instrument  the  plaintiffs  do  "  give,  grant,  sell  and  convey  to 
said  Hildreth  and  Wood,  their  heirs,  successors  and  assigns, 
that  they  together  with  their  families  shall  pass  the  Central 
Bridge  in  all  usual  ways  wholly  free  of  toll,  during  the  natural 
lives  of  the  said  Hildreth  and  Wood,  if  the  bridge  shall  so 
long  remain  the  property  of  said  corporation ;  and  it  is  further 
granted,  that  all  persons,  who  may  now  or  hereafter  reside  and 
have  their  homes  on  any  of  the  before  described  lands,  shall 
pass  said  bridge  wholly  free  from  toll,  so  long  as  the  same 
shall  be  the  property  of  said  corporation,  in  all  the  usual  ways 
of  travel."  This  contract  contained  a  condition  and  cove- 
nants, which,  it  was  agreed,  had  been  complied  with  by  Hil- 
dreth and  Wood. 

The  defendant,  as  well  as  his  hired  servants,  who  drove 
and  had  charge  of  his  team,  resided  and  had  their  homes  in 
the  defendant's  dwelling-house  on  one  of  the  lots  of  land  de- 
scribed in  the  agreement  with  Wood  and  Hildreth ;  but  the 
team  was  boarded  and  kept  in  a  stable  on  the  opposite  side 
of  the  way  standing  on  land  not  included  in  the  agreement, 
and  both  the  defendant  and  his  servants,  in  the  usual  course 
of  business,  as  they  were  in  the  habit  of  passing  from  the 
house  and  stable  to  the  defendant's  other  land  in  Dracut  not 
described  in  the  agreement,  and  from  thence  to  Lowell  and 
back,  sometimes  to  the  land  last  named,  and  sometimes  to 
the  house  and  stable,  passed  over  the  bridge,  for  which  the 
tolls  were  charged,  which  were  sought  to  be  recovered  in  this 
action.  The  defendants  claimed  a  right,  under  the  contract 
made  by  the  plaintiffs  with  Hildreth  and  Wood,  to  pass  over 
the  bridge  free  of  toll. 

22.  B.  Cavertyy  for  the  defendant. 

J.  G.  Abbott^  for  the  plaintiffs. 

Fletcher,  J.  The  defendant  claims  exemption  from  liabi- 
lity to  pay  the  tolls,  for  the  recovery  of  which  this  suit  was 
instituted,  under  and  by  virtue  of  the  contract  made  by  the 
plaintiffs  with  Wood  and  Hildreth. 

The  defendant  and  his  servants,  residing  and  having  their 
homes  upon  the  land  described  in  the  written  contract  of  the 
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plaintiffs,  come  by  the  terms  of  the  instrument  very  clearly 
within  the  description  of  persons  exempted  from  paying  tolls, 
and  who  have  a  right  to  pass  the  bridge  free  from  toll  "  in  all 
the  usual  ways  of  travel."  The  defendant  and  his  servants, 
passing  the  bridge  with  his  teams,  passed  it  in  a  usual  way 
of  travel,  within  the  express  terms  of  the  contract;  and  the 
place  where  the  teams  were  kept,  and  the  places  to  and 
from  which  they  proceeded,  and  the  particular  course  or  route 
by  which  they  were  driven,  are  wholly  immaterial  By  resid- 
ing and  having  their  homes  on  the  land,  the  defendant  and 
his  servants  became  entitled  to  pass  the  bridge,  in  the  manner 
it  was  passed,  free  from  toll,  according  to  the  terms  and  provi- 
sions of  the  deed  or  instrument  given  by  the  plaintiffs  to 
Wood  and  Hildreth. 

But  the  plaintiffs  say,  that  although  they  made  the  instru- 
ment in  which  their  contract  is  contained,  and  for  a  valuable 
'and  satisfactory  consideration,  yet,  that  it  is  wholly  void  and 
without  effect,  for  the  reason,  that  they  had  no  legal  capacity 
or  power,  even  for  a  valuable  and  satisfactory  consideration, 
to  make  a  contract  or  engagement,  to  release  persons  from 
their  obligations  to  pay  tolls  for  passing  the  bridge.  The 
whole  question  therefore  in  this  case  is,  whether  the  plaintiffs 
had  the  legal  power  or  capacity  to  make  the  deed  or  contract 
in  question,  and  whether  it  is  now  binding  on  the  corporation. 
This  question  must  be  determined  by  a  consideration  of  the 
the  plaintiffs'  charter  or  act  of  incorporation.  The  plaintiffs 
have  such  powers,  and  only  such  powers,  in  relation  to  this 
subject,  as  are  either  expressly  or  impliedly  given  to  them  by 
their  charter.  A  corporation  is  an  artifidal  person  created  by 
law  with  certain  powers,  for  certain  purposes,  but  within  the 
scope  of  its  general  powers  may  contract  and  bind  itself,  and 
do  any  other  act  as  fully  and  freely  as  a  natural  person. 

By  the  plaintiffs'  chatter  certain  persons  are  incorporated 
for  the  purpose  of  erecting  a  bridge,  and  for  the  purpose 
of  remunerating  the  proprietors  the  money  by  them  to  be 
expended  in  building  and  supporting  the  bridge,  a  toll  is 
granted  for  the  sole  use  and  benefit  of  the  proprietors,  equal 
to  that  allowed  by  law  to  the  proprietors  of  another  bridge  to 
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which  reference  is  made  by  name.  Here  is  an  express  grant 
to  the  plaintiffs  of  a  right  of  toll  to  a  certain  prescribed  ex- 
tent The  plaintiffs'  right  to  their  toll,  within  the  limit  pre- 
scribed, is  by  the  grant  absolute,  unrestricted  and  unqualified. 
This  subject  of  tolls,  therefore,  is  clearly  within  the  scope  of 
the  general  powers  of  the  corporation  in  regard  to  which  they 
have  a  right  to  act  and  to  contract  There  can  be  no  doubt, 
that  parties  making  contracts  for  a  release  of  the  whole  or  a 
part  of  the  tolls  would  be  bound  by  their  contracts,  and  the 
corporation  itself  must  be  equally  bound.  In  truth,  the  plain- 
tiffs themselves,  while  they  deny  their  right  to  release  the  tolls 
by  the  instrument  executed  by  them  for  that  purpose,  yet  by 
bringing  this  action  to  compel  the  payment  of  the  amount  of 
the  tolls,  necessarily  and  in  effect  assert  in  themselves,  by 
their  acts,  the  very  right  and  power,  which,  by  their  words, 
they  deny.  If  the  plaintiffs  have  a  right  to  sue  the  defend- 
ant for  the  tolls,  they  must,  of  course,  have  the  right  to  com- 
promise with  him,  and  to  accept  something  other  than  actual 
payment  of  the  sum  claimed,  in  satisfaction,  and  to  give  a 
release.  If  the  plaintiffs  have  the  right  now,  for  a  considera- 
tion satisfactory  to  themselves,  to  release  the  defendant  from 
liability  for  these  tolls,  they  surely  had  the  right  to  release  him 
by  the  instrument,  which  they  executed  to  Wood  and  Hil- 
dreth,  for  which  they  received  a  satisfactory  consideration. 

But  it  is  said,  that  by  the  plaintiffs9  charter  the  common- 
wealth and  the  towns  of  Dracut  and  Chelmsford  have  certain 
rights  to,  and  interests  in,  said  bridge,  which  rights  and  inte- 
rests might  be  prejudiced  by  the  plaintiffs,  if  they  have  the 
right  to  release  persons  from  the  payment  of  tolls.  It  must 
be  observed  that  this  objection  is  made,  not  by  the  common- 
wealth or  the  towns,  but  by  the  corporation  itself.  Whether 
the  contract  in  this  case,  under  all  the  circumstances,  referring 
to  the  prospects  for  the  future  as  well  as  to  the  existing  facts*, 
was  favorable  or  unfavorable  to  the  interests  of  the  common- 
wealth and  of  the  towns,  does  not  appear,  and  for  aught  that 
appears  it  may  have  been  favorable. 

The  legislature,  if  it  had  thought  proper,  might  have  re- 
stricted the  power  of  the  corporation  in  regard  to  making  such 
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contracts,  but  not  having  restricted  it,  the  contracts  must  be 
binding,  whatever  may  be  their  effect  upon  the  interests  of 
the  commonwealth  or  the  towns.  A  contract  with  a  corpo- 
ration may  be  binding  on  the  parties,  though  it  be  an  abuse 
of  the  corporate  powers,  for  which  the  corporation  may  be 
answerable  to  the  government  which  created  it 

The  act  of  1843,  c.  50,  passed  by  the  legislature  in  addition 
to  the  plaintiffs'  act  of  incorporation,  among  other  things  par- 
ticularly specifies  and  prescribes  the  rates  of  tolls,  and  con- 
tains the  following  section :  "  §  6.  This  act  shall  not  impair 
the  rights  of  any  person  or  corporation  acquired  under  any 
contract  made  with  said  proprietors ;  and  the  said  proprietors 
shall  not,  by  reason  of  any  existing  contract,  require  any  per- 
son to  pay  any  higher  rate  of  tolls  than  that  hereby  estab- 
lished." This  section  expressly  recognizes  the  right  of  the 
corporation,  under  its  original  charter,  to  make  contracts  in 
regard  to  the  tolls,  which  right,  to  be  sure,  appears  clearly 
enough  by  the  charter  iteelf. 

Judgment  for  the  defendant. 


The  Central  Bridge  Corporation  vs.  John  Sleeper. 


The  Central  Bridge  Corporation,  in  April,  1632,  in  consideration  of  certain  soma 
of  money  to  them  paid  by  certain  persons,  owners  of  certain  lands  in  Dracut, 
yoted  and  agreed  that  those  persons,  wherever  they  might  reside,  with  their 
families,  and  all  persons  who  might  thereafter  have  their  homes  upon  any  of  said 
land,  and  all  persons,  carriages,  vehicles,  stages,  animals,  and  conveyances, 
going  to  or  from  any  of  said  lands,  upon  the  proper  business  of  any  person 
owning  or  having  his  home  upon  any  of  said  lands,  should  pass  over  the  bridge 
of  the  corporation  forever,  without  paying  any  tolls,  and  by  such  vote  and  agree 
ment  all  tolls  for  so  passing  were  "  compounded,  satisfied,  and  ended  forever.'* 
It  was  held,  that  this  vote  and  agreement  were  within  the  authority  conferred  on 
the  corporation  by  St.  1832,  c.  117,  "to  reduce  the  tolls  which  are  granted  by 
their  act  of  incorporation,  and  to  compound  the  same  in  all  cases  in  which  the 
•aid  corporation  may  deem  it  expedient  for  their  own  benefit  and  the  public  con- 
venience."   It  was  held,  also,  that  by  this  vote  and  agreement  one  owning  a  lino 
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of  stages  for  the  conveyance  of  passengers  for  hire  between  Lowell  and  Methnen, 
and  residing  on  the  lands,  had  the  right  to  pass  with  hie  stages  over  the  bridge 
ftee  of  toll. 


This  was  an  action  of  assumpsit  to  recover  certain  tolls  of 
the  defendant  for  passing  over  the  plaintiffs'  bridge,  and  was 
submitted  to  the  court  upon  the  following  facts :  — 

On  the  10th  of  March,  1832,  the  legislature  passed  an  act 
(#.  1832,  c  117,)  providing  that  "  the  Central  Bridge  Corpo- 
ration shall  have  power  and  authority  to  reduce  *he  tolls, 
which  are  granted  by  the  act  of  incorporation,  and  to  com- 
pound the  same  in  all  cases  in  which  the  said  corporation 
may  deem  it  expedient  for  their  own  benefit  and  the  public 
convenience."*  This  act  was  duly  accepted  by  said  corpo- 
ration at  a  meeting  legally  called  for  that  purpose  on  the  3d 
of  April,  1832,  and  at  the  same  meeting  it  was  duly  voted : 
u  That  whereas  Jonathan  M.  Dexter,  of  Boston,  Elisha  Ful- 
ler, of  Lowell,  and  Henry  H.  Fuller,  of  Boston,"  and  cer- 
tain other  persons  in  the  vote  named,  "  are  the  owners  of 
certain  lands  in  Dracut,"  particularly  described  in  the  vote ; 
and  "whereas  the  said  Jonathan,  Elisha,"  &c,  "had  peti- 
tioned to  compound  their  tolls,,  and  the  tolls  of  those  who 
might  hereafter  own  said  lands,  or  live  upon  the  same,  and 
have  paid  to  said  corporation  the  following  sums  of  money 
each,"  which  sums  were  duly  specified  in  the  vote,  amount- 
ing in  the  whole  to  eighty-six  dollars ;  and  further,  it  was  by 
the  vote,  "  in  consideration  of  said  sums  of  money,  conceded, 
granted  and  contracted  with  said  Jonathan  M.  Dexter  and 
others,  their  heirs,  successors  and  assigns,  that  from  and  after 
said  date  the  said  Jonathan  and  others,  wherever  they  might 
reside,  with  their  families,  and  all  persons  who  might  there- 
after have  their  homes  upon  any  of  the  lands  above  described, 
and  all  persons  going  to  and  from  any  of  the  said  lands,  upon 
the  proper  business  of  any  person  owning,  or  having  his  home 
upon  any  of  said  lands,  and  all  carriages,  vehicles,  stages,  ani- 
mals and  conveyances,  going  to  or  from  any  of  said  lands, 


•  This  act  was  repealed  on  the  28th  of  March,  1833,  by  St.  1833,  e.  117. 
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npon  the  proper  business  of  any  person,  owning  or  having 
his  home  upon  any  of  said  lands,  or  for  the  purpose  of  con* 
veying  any  of  the  persons  above  described,  to  or  from  the 
lands  above  described,  or  for  the  purpose  of  conveying  said 
Jonathan  and  others,  or  their  families,  or  any  person  resid- 
ing or  abiding  with  them,  or  in  their  families,  to  or  from 
any  place  whatever,  shall  and  may  pass  over  and  upon  the 
bridge  extending  across  Merrimack  river,  owned  by  said  cor- 
poration, and  any  other  bridge  or  bridges,  extending  across 
said  river,  which  might  thereafter  be  owned  by  said  corpora- 
tion, wholly  free,  discharged  and  released  of  and  from  all  tolls, 
excise,  exactions  and  payments,  which  may  or  might  be  due 
to  said  corporation  by  force  and  virtue  of  their  charter,  for- 
ever, and  all  such  tolls,  excise,  exactions  and  payments,  for  so 
passing  over  and  upon  said  bridge  or  bridges,  were  thereby 
wholly  compounded,  satisfied  and  ended  forever."  And  by 
this  vote,  the  president  of  the  corporation  was  duly  authorized 
and  directed  to  make  or  cause  to  be  made  a  deed  in  due  form, 
of  the  rights  and  privileges  above  described  and  set  forth. 
And  the  president  of  the  corporation  afterwards,  on  the  5th 
of  April,  1832,  in  compliance  with  this  vote  and  authority 
granted  and  conveyed  to  said  Jonathan  M.  Dexter  and  others 
the  rights  and  privileges  above  set  forth. 

The  lands  mentioned  in  the  vote  amounted  to  more  than 
two  hundred  acres,  situated  in  the  immediate  neighborhood 
of  the  plaintiffs'  bridge,  and  were  then  and  have  Bince  been 
holden  at  high  prices  for  building  lots,  and  a  large  portion  of 
them  have  since  been  sold  and  used  for  that  purpose. 

The  passing  over  the  plaintiffs'  bridge  by  the  defendant, 
for  which  toll  is  sought  to  be  recovered  in  this  action,  was 
with  a  stage  coach  for  the  conveyance  of  passengers  for  hire. 
The  defendant,  at  the  time  of  so  passing  over  the  plaintiffs' 
bridge,  had  his  home  upon  and  occupied  under  a  written  lease 
a  part  of  the  land  described  in  the  vote ;  and  was  the  owner  of 
a  line  of  stages  for  the  conveyance  of  passengers  from  Lowell 
to  Methuen  for  hire ;  and  then  kept  his  horses  and  coaches  at 
a  stable  hired  by  him  on  the  land  occupied  by  him.  He  was 
accustomed  to  take  his  horses  and  coaches  from  the  stabio, 
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go  across  the  bridge  to  Lowell  for  his  passengers,  bring  his 
passengers  in  his  coach  across  the  bridge  back  by  the  land  he 
lived  upon  to  Methuen,  pass  by  said  land  to  Lowell  across 
the  bridge,  and  deliver  his  passengers,  and  then  return  from 
Lowell  across  the  bridge  to  the  stable.  It  is  admitted  that 
if  the  defendant  had  not  the  right  to  pass  the  plaintifis'  bridge 
free  of  toll,  the  plaintiffs  are  entitled  to  recover. 

/.  W.  Beard,  for  the  defendant 

J.  O.  Abbott,  for  the  plaintifis. 

Fletcher,  J.  There  really  is  no  question  in  this  case 
which  will  bear  an  argument.  The  contract  was  made  while 
the  statute  of  1832  was  in  force,  which  gave  to  the  corpora- 
tion, in  express  terms,  the  power  to  compound,  or  make  agree- 
ments in  regard  to,  these  tolls,  in  all  cases  in  which  the  cor- 
poration might  deem  it  expedient  for  their  own  benefit  and 
the  public  convenience.  There  can,  therefore,  be  no  valid 
objection  to  the  power  of  the  corporation  to  make  the  con- 
tract, and,  in  fact,  it  is  understood  that  all  objection  to  the 
power  to  make  the  contract  was  ultimately  waived  on  the 
part  of  the  corporation. 

The  only  remaining  question  is,  whether  the  contract  em- 
braces the  case  of  a  stage  running  between  Methuen  and 
Lowell  in  the  manner  set  out  in  the  agreed  statement  Upon 
this  question  there  can  be  no  doubt,  as  stages  used  in  the 
manner  in  which  these  were  used  are  clearly  exempted  by 
the  terms  of  the  contract  from  all  obligation  to  pay  tolls. 

Judgment  for  the  defendant* 


Winthhop  W.  Chsnert  &  others  vs.  Thb  Inhabitants  o» 

Waltham. 

The  legislature,  in  an  act  dividing  a  town  into  two  precincts,  described  the  dividing 
line  as  "a  straight  line,"  and  appointed  a  surveyor  to  run  the  line,  which  was 
done.  One  of  the  precincts  was  afterwards  incorporated  as  a  separate  town,  and 
tha  line  run  by  the  surveyor  was  perambulated  from  time  to  time  by  the  select 
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men,  and  acquiesced  in  by  the  two  towns  for  more  than  one  hundred  years.  It 
was  held,  that  the  line  ran  by  the  surveyor  was  the  true  dividing  line  between  the 
towns,  although  not  a  perfectly  straight  line.  It  was  held,  also,  that  an  entry  on 
the  records  of  the  town,  made  four  or  five  years  after  the  passing  of  the  act,  and 
purporting  to  be  a  copy  of  the  report  of  the  surveyor,  was  admissible  in  evidence, 
the  original  report  being  lost,  to  prove  the  line  actually  run  by  the  surveyor. 
Where  a  dwelling-house  is  so  divided  by  the  boundary  line  between  two  towns,  as  to 
leave  that  portion  of  the  house  in  which  the  occupant  mainly  and  substantially 
performs  those  offices  which  characterize  his  home,  (such  as  sleeping,  eating, 
sitting  and  receiving  visitors,)  in  one  town,  he  is  a  citizen  of  that  town,  and  has 
no  right  to  elect  to  reside  and  be  taxed  for  his  personal  property  in  the  other 
town. 

This  was  an  action  of  assumpsit,  to  recover  a  tax  for  the 
year  1849,  paid  to  the  defendants  by  the  plaintiffs  under  pro- 
test, on  personal  property  held  by  them  as  executors  and 
trustees  under  the  will  of  the  late  Abel  Phelps.  The  trial 
was  before  Mellen,  J.,  in  the  court  of  common  pleas. 

It  was  admitted  that  the  plaintiffs  were  entitled  to  recover, 
if  they  could  show  that  Phelps  was  not  in  his  lifetime  a  citizen 
of  Waltham,  the  only  question  being  whether  he  resided  in 
Waltham  or  in  Watertown. 

An  act  of  the  legislature,  passed  on  the  3d  of  December, 
1720,  divided  the  town  of  Watertown  into  two  precincts,  the 
eastern  and  the  western,  by  a  line,  which  by  the  words  of  the 
act  is  "  to  commence  and  take  its  beginning  at  Charles  river 
and  to  be  extended  northeastward  so  as  to  run  on  the  east 
side  of  Joshua  Child's  house,  and  on  the  same  course  (being  a 
straight  line)  to  run  on  the  west  side  of  Thomas  Straight's 
house,  and  to  be  continued,  a  straight  line,  through  said 
Watertown,  till  it  intersects  their  north  bounds."  By  the  same 
act  it  was  ordered  that  Samuel  Thaxter,  Esq.,  be  desired  to 
run  said  divisional  line,  at  the  expense  of  the  town  of  Water- 
town.  By  a  subsequent  act  passed  on  the  4th  of  January, 
1737,  the  western  precinct  was  incorporated  as  a  town  by  the 
name  of  Waltham.  This  act  describes  the  territory  thereby 
incorporated  as  follows :  "  All  those  lands  in  Watertown  afore- 
said lying  westward  of  that  line  sometime  since  settled  by 
this  court  as  the  dividing  line  between  the  said  east  and  west 
precincts,  namely :  beginning  at  Charles  river  and  to  be  ex- 
tended northeastward,  so  as  to  run  on  the  east  side  of  the 
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house  of  Caleb  Ward,  and  on  the  same  course,  being  a  right 
line,  to  run  on  the  west  side  of  Thomas  Straight's  house,  and 
thence  to  continue  a  straight  line  through  said  Watertown,  till 
it  intersect  their  north  bounds." 

It  was  proved  by  the  plaintiffs  that  the  line  dividing  said 
two  towns,  as  indicated  by  the  existing  monuments,  at  the 
Urmini  of  the  line,  and  by  various  intermediate  monuments, 
had  been  perambulated  according  to  law,  at  various  times 
from  1741  to  1845,  by  the  selectmen  of  both  towns,  as  and  for 
the  true  dividing  line,  and  as  a  straight  line,  and  that  the  line 
passed  through  the  house  occupied  prior  to  his  decease  by 
Abel  Phelps  and  his  family,  leaving  the  larger  part  of  the 
house  in  Waltham,  and  it  was  also  proved  by  them  that  a 
straight  line  from  one  terminus  of  the  dividing  line  to  the  other 
terminus,  as  the  termini  are  now  indicated  by  the  monuments, 
passed  through  the  house,  leaving  the  larger  part  of  it  in 
Watertown. 

The  defendants  offered  in  evidence  a  book  of  records  of  the 
town  of  Watertown,  in  which,  among  the  records  for  the  year 
1724-5,  apparently  in  the  handwriting  of  the  then  town  clerk, 
and  immediately  following  a  copy  of  the  act  of  December  3d, 
1720,  appears  the  following  document :  "  Pursuant  to  the 
order  of  the  general  court,  dated  December  the  7th,  1720,  for 
running  the  dividing  line  of  the  two  precincts  in  Watertown, 
I,  the  subscriber,  went  to  said  town  on  the  13th  of  December, 
current,  and  run  the  line  agreeable  to  the  report  of  the  com- 
mittee appointed  for  that  affair,  which  line  begins  at  Charles 
river  and  runs  a  north  course  forty-nine  degrees  east  In 
running  said  line,  I  past  on  the  east  side  of  Joshua  Child's 
house,  at  five  rods  distance,  and  on  the  west  side  of  Thomas 
Straight's  house,  at  five  rods  distance,  and  so  on  a  straight 
line  until  it  intersects  Watertown  north  bound,  in  which  line 
I  marked  a  white  oak  tree  standing  about  twenty  rods  dis- 
tance from  Charles  river,  and  caused  several  heaps  of  stones 
to  be  erected.  Samuel  Thaxter."  It  appeared  by  the  same 
book  of  records  that  the  town,  at  a  former  meeting,  voted  that 
the  act  of  the  legislature  and  the  report  of  Col.  Thaxter  be 
recorded  by  the  town  clerk  in  the  records  of  the  town.  It 
28# 
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was  admitted  that  no  original  report  of  CoL  Thaxter'*  was 
to  be  found  by  search  among  the  papers  of  Watertown  or 
Waltham,  or  in  the  office  of  secretary  of  the  commonwealth, 
or  any  record  of  it  other  than  the  foregoing  document  The 
plaintiffs  objected  to  the  admissibility  of  this  record,  but  the 
presiding  judge  admitted  it  as  explanatory  of  the  line  run  by 
CoL  Samuel  Thaxter, 

The  defendants  offered  evidence  to  show,  that  the  line  now 
marked  by  the  monuments  was  the  same  line  described  in 
CoL  Thaxter's  report,  and  contended  that  it  approximated  as 
near  to  a  straight  line  as  could  be  attained  when  it  was  run  by 
CoL  Thaxter.  The  plaintiffs  offered  evidence  to  show,  that  a 
line  from  one  terminus  of  the  dividing  line  to  the  other,  as 
now  indicated  by  monuments,  testified  to  as  straight,  within 
three  inches,  in  its  length  of  895J  rods,  although  not  a  geome- 
trical straight  line,  would  not  touch  any  of  the  intermediate 
monuments,  leaving  them  all  except  one  on  one  side  of  the 
line,  at  various  distances  from  it  varying  from  forty-six  feet  to 
six  feet  and  ten  inches,  and  they  contended  that  the  two  ter- 
mini now  indicated  by  the  monuments  were  those  adopted  by 
CoL  Thaxter.  The  plaintiffs  then  requested  the  judge  to  rule, 
that  if  the  termini  of  the  line  of  the  monuments  were  now  the 
same  with  those  established  at  the  original  location  of  the 
line,  then  a  straight  line  between  these  termini  would  be  the 
true  dividing  line,  inasmuch  as  the  line  was  originally  created 
a  straight  line  by  the  legislature,  and  so  intended  to  be  run 
by  CoL  Thaxter,  and  so  considered  and  declared  to  be  by  the 
selectmen  of  the  two  towns  in  several  of  their  reports  of  their 
perambulations.  The  judge  refused  so  to  rule,  and  did  rule 
that  if  the  present  line  by  the  monuments  was  substantially 
the  line  run  by  CoL  Thaxter,  and  was  the  line  perambulated 
from  1741  to  1845,  by  the  selectmen  of  the  two  towns,  as  the 
dividing  line,  and  acquiesced  in  as  such,  it  would  now  be  the 
true  dividing  line  between  the  two  towns,  which  could  be 
altered  only  by  the  action  of  the  legislature. 

The  plaintiffs  offered  evidence  to  show,  that  they  had  paid 
a  tax  to  the  town  of  Watertown,  for  the  year  1849,  on  the 
personal  property  in  their  hands,  and  that  Phelps  in  his  lifetime 
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had  elected  to  reside  in  Watertowu.  They  did  not  conteud 
that  any  notice  of  such  election  had  been  given  to  the  an* 
thorities  of  Waltham.  They  then  asked  the  judge  to  rule 
that  if  the  true  dividing  line  between  the  two  towns  passed 
through  an  integral  portion  of  the  dwelling-house  occupied 
by  Phelps  and  his  family,  then  he  had  a  right  to  elect  in  which 
town  he  would  be  assessed  on  his  personal  property  and  be- 
come a  citizen. 

The  judge  refused  so  to  rule,  and  did  rule  that  if  the  house 
was  so  divided  by  the  line  as  to  leave  that  portion  of  it,  in 
which  the  occupant  mainly  and  substantially  performed  those 
acts  and  offices  which  characterized  his  home,  (such  as  sleep* 
ing,  eating,  sitting  and  receiving  visitors,)  in  one  town,  then 
that  the  occupant  would  be  a  citizen  of  that  town,  and  that 
no  right  of  election  would  exist ;  and  that  if  the  house  was  so 
divided  by  the  line  as  to  render  it  impossible  to  determine  in 
which  town  the  occupant  mainly  and  substantially  performed 
the  acts  and  offices  before  referred  to,  then  the  occupant 
would  have  a  right  of  election  in  which  town  he  would  be  a 
citizen ;  that  his  election  would  be  binding  on  both  towns ; 
and  that  the  jury,  in  passing  on  this  question  of  fact,  must 
take  into  consideration  the  uses  of  the  different  rooms  in  the 
house,  and  of  the  different  parts  of  the  several  rooms. 

The  jury  found  a  verdict  for  the  defendants.  And  the 
plaintiffs  alleged  exceptions  to  the  several  rulings  of  the  court, 
above  stated. 

&  E.  Guild,  for  the  plaintiffs. 

P.  EL  Sears,  (with  whom  was  J.  G.  Abbott,)  for  the  defend- 
ants. 1.  By  a  "  straight  line,"  in  the  act  of  the  legislature  of 
1720,  is  meant  a  straight  line  in  the  ordinary  and  popular 
acceptation  of  the  term,  being  as  near  straight,  as  could  be 
made  by  the  surveyors  of  that  day,  with  the  instruments  and 
methods  then  in  use.  1  Bl.  Com.  59,  60 ;  1  Story  on  the 
Constitution,  §§  400,  405,  451, 453.  The  actual  location  by 
the  locating  committee  appointed  by  the  legislature,  the  per- 
ambulations of  the  selectmen  for  more  than  one  hundred  years, 
and  the  acquiescence  of  the  two  towns  for  the  same  period, 
fix  the  present  line  by  the  contemporaneous  and  continued 
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construction  of  the  act  of  the  legislature,  which  roust  prevail 
over  its  mere  technical  sense,  and  which  no  power  but  the 
legislature  can  alter.  Williams  v.  Raynham,  17  Pick.  344; 
Bosworth  v.  Ripley,  17  Pick.  348,  note ;  Rogers  v.  Goodwin, 
2  Mass.  475;  Cobb  v.  Kingsman,  15  Mass.  197;  Capen  v. 
Glover,  4  Mass.  305;  Blankley  v.  Winstanley,  3  T.  R.  279, 
288;  Gape  v.  Hundley,  3  T.  R.  288,  note;  Packard  v.  Rich- 
ardson, 17  Mass.  144 ;  Freeman  v.  Kenney,  15  Pick.  44.  And 
by  Rev.  Sts.  c.  15,  §  1,  u  the  boundary  lines  of  every  town 
shall  remain  as  now  established."     See  also  St.  1785,  c.  75. 

§i. 

2.  The  original  report  of  Col.  Thaxter  being  lost,  the  copy 
on  the  records  of  the  town  of  Watertown,  by  whose  order  the 
record  was  made,  and  in  whose  rightful  possession  the  original 
was,  (for  there  was  no  provision  of  law  requiring  it  to  be 
returned  to  the  legislature,)  was  rightly  admitted  in  evidence. 
1  GreenL  Ev.  §§  483,  484,485;  Abington  v.  North  Bridge- 
water,  23  Pick.  174. 

3.  The  ruling  as  to  the  testator's  right  of  election  of  a  resi- 
dence was  at  least  sufficiently  favorable  to  the  plaintiffs. 
The  fact  that  the  testator  slept  in  Waltham  of  itself  fixed  his 
residence  in  that  town.  Abington  v.  North  Bridgewater,  23 
Pick.  170;  Parishes  of  St.  Mary  Colechurch  8p  Radcliffe,  1 
Stra.  59 ;  2  Const's  Poor  Laws,  (5th  ed.)  386, 387, 388.  Where 
the  actual  residence  is  not  left  doubtful  upon  the  facts,  there  is 
no  room  for  election.  Lyman  v.  Fiske,  17  Pick.  231 ;  Story 
Confl.  §§  46,  47. 

Fletcher,  J.  The  principle  of  law  involved  in  the  first 
ruling  has  recently  been  very  fully  considered  by  this  court,  so 
that  an  extended  examination  of  it  is  not  necessary  in  this 
case.  In  Kellogg  v.  Smith,  7  Cush.  375,  382,  it  was  held  to  be 
a  settled  rule  of  law  that,  "when,  in  a  deed  or  grant,  a  line  is 
described  as  running  a  particular  course,  from  a  given  point, 
and  this  line  is  afterwards  run  out  and  located  and  marked 
upon  the  earth  by  the  parties  in  interest,  and  is  afterwards 
recognized  and  acted  on  as  the  true  line,  the  line  thus  actually 
marked  out  and  acted  on  is  conclusive  and  must  be  adhered 
to,  though  it  may  be  subsequently  ascertained  that  it  varies 
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from  the  course  given  in  the  deed  or  grant.  The  line  thus 
actually  marked  out  on  the  earth's  surface  controls  the  course 
put  down  on  the  paper.  The  instrument  of  conveyance  is  not 
understood  as  requiring  that  the  line  to  be  run  shall  neces- 
sarily be  absolutely  and  precisely  according  to  the  course 
described,  which  would  probably  be  quite  impracticable,  but 
that  the  line  shall  be  fairly  run,  in  a  skilful  and  proper  man- 
ner,  and  that  the  actual,  practical  result  adopted  and  acted  on 
shall  be  conclusive  upon  the  parties  in  interest."  The  deci- 
sion in  the  above  case  fully  sustains  the  first  ruling  in  the 
present  case. 

The  ancient  record  was  properly  left  to  the  jury,  with  other 
facts  and  circumstances,  from  which  they  might  infer  that  the 
present  line  dividing  said  towns  as  indicated  by  the  monu- 
ments was  the  line  actually  run  and  marked  out  by  CoL 
Thaxter  in  pursuance  of  the  act  of  the  legislature  of  Decem- 
ber 3d,  1720. 

The  other  ruling  of  the  court  was  surely  sufficiently  favor- 
able to  the  plaintiff.  It  might,  perhaps,  be  difficult  to  main- 
tain the  entire  accuracy  of  the  ruling  in  regard  to  the  right  of 
a  party  to  elect  where  he  would  be  assessed,  in  the  general 
and  unqualified  terms  in  which  it  is  stated,  but  if  there  be  any 
error  it  is  in  favor  of  the  plaintiffs,  and  is  one  to  which  they 
cannot  except  Exceptions  overruled. 


John  A.  Knowles  vs.  Samuel  C.  Shapleigh  &  another. 

B.  &  Co.  agreed  in  writing  with  C,  that  if  he  would  build  a  shop  on  land  held  by 
him  under  a  five  yean'  lease  from  the  owner  thereof,  and  would  assign  to  them 
his  interest  in  certain  under-leases  of  parts  of  the  same  land  made  by  him  for  the 
same  term,  which  leases  had  been  assigned  by  the  lessees  to  S.  &  Co.,  and  if  8. 
&  Co.  should  be  permitted  to  occupy  the  land,  without  paying  rent,  for  three 
years,  they  would  then  reassign  the  under-leases  to  C.  A  few  months  after  the 
making  of  this  agreement,  and  after  8.  &  Co.  had  entered  upon  the  land,  a  differ- 
ence respecting  the  land  and  the  buildings  thereon  arose  between  the  parties,  who 
thereupon  agreed  that  such  difference  should  be  referred  to  arbitrators,  and  that 
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all  papers  pertaining  to  the  land  should  be  committed  to  them,  and  that  they 
should  judge  in  the  case,  and  report  what  in  their  judgment  was  just  and  right 
to  be  done  between  the  parties,  and  fix  the  term  of  time  for  which  S.  &  Co, 
should  occupy  the  land  as  full  compensation  for  what  was  their  rightful  due. 
The  arbitrators  awarded  that  S.  &  Co.  should  occupy  the  premises  free  of  rent 
for  two  years  and  six  months  from  the  time  of  their  entry  upon  the  premises. 
It  was  held,  that  the  agreement  in  writing  was  merged  in  the  submission  and 
award ;  but  that  S.  &  Co.,  if  they  occupied  the  premises  after  the  expiration  of  the 
time  named  in  the  award,  were  liable  to  C.  in  assumpsit  for  use  and  occupation. 

This  was  an  action  of  assumpsit  brought  against  the  defend- 
ants, constituting  the  firm  of  S.  C.  Shapleigh  &  company,  by 
Cyril  Coburn,  on  the  29th  of  November,  1847,  and  now  pro- 
secuted by  John  A.  Knowles,  as  his  assignee.  The  declara- 
tion contained  two  counts.  The  first  count  alleged  that  the 
defendants  on  the  1st  of  September,  1842,  by  an  agreement 
in  writing  made  between  them  and  Coburn,  agreed  with  Co- 
burn,  that  if  he  would,  within  four  weeks,  build  them  a  shop 
on  a  lot  of  land  in  Lowell,  of  which  he  had  a  lease  for  five 
years  from  the  21st  of  June,  1842,  from  the  Proprietors  of  the 
Locks  and  Canals  on  Merrimack  river,  the  owners  of  the  land, 
and  of  parts  of  which  he  had  made  under-leases  to  different 
persons,  which  had  all  been  assigned  by  the  lessees  to  the 
defendant,  and  would  also  assign  to  them  all  his  interest  in 
the  under-leases,  and  if  they  should  be  permitted  to  occupy 
the  shop  during  the  term  of  three  years,  free  from  molesta- 
tion or  payment  of  rent  to  any  persons  whatever,  they  would, 
at  the  expiration  of  the  three  years  from  the  completion  of 
the  shop,  reassign  the  under-leases  to  Coburn:  That  the 
parties  afterwards  agreed  that  Coburn  should  have  further 
time  to  complete  the  building,  and  that  upon  completion 
thereof  the  defendants  would  comply  with  the  contract  on 
their  part :  That  Coburn  completed  the  building  accordingly, 
and  that  the  defendants,  on  the  1st  of  November,  1842,  en- 
tered into  occupation  of  the  same,  and  from  thence  till  now 
had  been  permitted  to  use  and  occupy  the  shop  free  from 
molestation  or  payment  of  rent  to  any  person  whatever ;  and 
that  although  three  years  had  elapsed  since  the  completion 
of  the  building,  and  although  Coburn,  on  the  30th  of  March, 
1840,   demanded  of  the  defendants   a  reassignment  of  the 
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eases ;  yet,  they  had  not  complied  with  their  agreement  in 
this  particular,  but  had  neglected  and  refused  so  to  do.  The 
second  count  was  for  use  and  occupation  of  the  lot  of  land 
mentioned  in  the  agreement,  from  the  1st  of  November,  1842 
until  the  21st  of  June,  1847.  The  defendants  specified  ir 
defence  the  submission  and  award  hereinafter  stated. 

At  the  trial,  in  the  court  of  common  pleas,  before  Perkins 
J.,  there  was  evidence  tending  to  prove  all  the  allegations  in 
the  declaration.  It  was  also  in  evidence  that  on  the  26th  of 
January,  1843,  Coburn  and  the  defendants  executed  the  sub- 
mission of  which  the  following  is  a  copy :  "  Whereas  a  differ- 
ence of  opinion  exists  between  Cyril  Coburn,  on  the  one  part, 
and  S.  C.  Shapleigh  &  company  on  the  other,  it  is  hereby 
agreed  that  said  difference  of  opinion  shall  be  referred  to  George 
G.  Farr,  Jefferson  Bancroft,  and  Ransom  Reed,  as  referees, 
and  all  papers  pertaining  to  a  certain  store  and  lot  now  occu 
pied  by  said  Shapleigh  &  company,  together  with  all  the 
facts  in  the  case,  shall  be  committed  to  them ;  and  they  shaL 
judge  in  said  case  and  report  to  us  what  in  their  judgment  is 
just  and  right  to  be  done  between  us ;  and  fix  the  term  of 
time,  which  the  said  Shapleigh  &  company  shall  occupy  said 
store  and  lot,  as  full  compensation  for  what  is  their  rightful 
due.  I,  the  said  Coburn,  hereby  agree  to  furnish  a  good  and 
sufficient  lease  of  said  store  and  lot  to  the  said  Shapleigh 
&  company  for  said  term.  And  we  all  hereby  bind  our- 
selves to  abide  their  judgment ;  all  of  which  shall  be  attended 
to  as  soon  as  practicable.  If  either  party  fail  to  comply  with 
this  agreement,  they  shall  forfeit  and  pay  to  the  other  party 
the  sum  of  five  hundred  dollars." 

On  the  same  day  the  parties  were  heard  before  the  arbitra- 
tors, and  the  arbitrators  made,  signed,  and  delivered  to  the 
parties  their  award,  whereby  they  awarded,  "that  the  said 
Cyril  Coburn  shall  give  to  the  said  S.  C.  Shapleigh  &  com- 
pany a  good  and  sufficient  lease  of  the  store  built  by  the  said 
Coburn,  and  now  occupied  by  the  said  S.  C.  Shapleigh  & 
company,  for  the  term  of  two  years  and  six  months,  from  the 
first  day  of  November,  1842,  it  being  in  full  and  sufficient 
satisfaction  for  the  sum  of  eight  hundred  and  fifty  dollars. 
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paid  by  the  said  S.  C.  Shapleigh  &  company,'9  (the  items  ot 
which  were  specified  in  the  award,  one  of  the  items  being  for 
"  loss  sustained  by  said  S.  C.  Shapleigh  &  company,  on  ac- 
count of  the  delay  of  the  said  Cyril  Coburn  to  fulfil  his  contract 
in  the  erection  of  said  store,  fifty-five  dollars,")  "  and  that  the 
said  Cyril  Coburn  is  to  have  until  the  tenth  day  of  February 
next  to  furnish  the  said  Shapleigh  &  company  with  a  good 
and  sufficient  lease  of  the  aforesaid  store  with  all  the  appur- 
tenances thereunto  belonging."  There  was  evidence  tending 
to  show  that  the  plaintiff  had  complied  with  the  award  on  his 
part,  and  that  the  defendants  refused  to  comply  with  it 

The  presiding  judge  ruled,  that  on  the  foregoing  facts  the 
plaintiff  could  not  maintain  his  action  on  the  special  count  for 
the  breach  of  the  agreement,  because  the  agreement  declared 
on  was  merged  in  the  agreement  to  refer  and  the  award 
thereon ;  and  that  he  could  not  recover  on  the  other  count,  for 
the  use  and  occupation  of  the  land  and  buildings  in  question 
after  the  expiration  of  the  two  years  and  a  half  mentioned  in 
the  award.  The  jury  returned  a  verdict  for  the  defendants,  and 
the  plaintiff  alleged  exceptions. 

B.  F.  Butler,  for  the  plaintiff 

X  6.  Abbott,  for  the  defendants. 

By  the  Court.  In  the  present  case  the  plaintiff  claims  to 
recover  on  a  count  on  a  special  agreement,  and  also  for  use  and 
occupation.  To  this  the  defendants  answer,  that  the  plain- 
tiff's remedy  is  by  an  action  for  non-performance  of  the  award 
of  the  arbitrators.  But  the  court  are  of  opinion,  that  on  the 
facts  proved  this  constitutes  no  valid  answer  to  the  claim  of 
the  plaintiff  for  use  and  occupation  of  the  premises.  The 
effect  of  the  submission  and  award  was  to  supersede  all  pre- 
vious agreements,  leases  and  dealings  between  the  parties 
respecting  the  estate  in  question.  By  virtue  of  the  award,  the 
defendants  had  the  right  to  occupy  the  premises  for  the  term 
of  two  years  and  six  months  free  of  any  claim  of  rent  on  the 
part  of  Coburn ;  after  the  expiration  of  this  period,  the  defend- 
dants  had  no  right  to  occupy  the  estate,  as  against  Coburn 
and  his  assignee,  except  as  tenants.  Taking  into  view  the 
mrevious  relation  of  the  parties,  and  all  the  facts  as  disclosed 
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by  the  testimony,  we  are  of  opinion,  that  the  defendants  did 
bo  occupy  the  premises,  after  the  expiration  of  the  two  yean 
and  six  months,  and  are  therefore  liable  to  pay  rent  for  the 
same  for  the  time  during  which  they  occupied  them  after 
that  term,  until  the  time  when  the  right  of  Coburn,  under 
his  lease  from  the  Proprietors  of  the  Locks  and  Canals,  to 
the  estate  in  question  expired,  and  that  an  action  for  use  and 
occupation  is  the  appropriate  remedy. 

Exceptions  sustained;  new  trial  in  this  court. 


Aaron  E.  Eames  vs.  James  M.  Prentice  &  others. 

In  an  action  of  trespass,  a  count  for  breaking  and  entering  the  plaintiff's  dwelling- 
house,  and  taking  and  carrying  away  goods  therefrom,  is  not  supported  by  prov- 
ing a  trespass  in  taking  and  carrying  away  goods  only. 

This  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff's  dwelling-house,  and  taking  and  carrying  away 
therefrom  and  converting  his  goods. 

At  the  trial  in  the  court  of  common  pleas,  the  defendants 
requested  the  presiding  judge,  (Byington,  J.,)  to  rule,  that  if 
the  jury  did  not  find  the  defendants  guilty  of  breaking  and 
entering  the  dwelling-house,  they  could  not  find  them  guilty 
of  the  residue  of  the  trespass  alleged,  there  being  but  one 
count  in  the  declaration.  But  the  judge  refused  so  to  rule. 
The  jury  returned  a  verdict,  that  the  defendants  were  not 
guilty  of  breaking  and  entering  the  plaintiff's  house,  but  were 
guilty  of  the  residue  of  the  trespass,  as  set  forth  in  the  decla- 
ration. Judgment  was  thereupon  entered  for  the  plaintiff 
and  the  defendants  alleged  exceptions. 

&  H.  Allen,  for  the  defendants. 

C.  &  Train,  for  the  plaintiff,  cited  Sampson  v.  Henry,  13 
Pick.  36;  Meaderv.  Stone,!  Met  147,  151;  Holly  \.  Brovm, 
14  Conn.  255;  1  Saund.27;  Button  v.  Holder  4  Wend.  647* 
vol.  viii.  89 
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BuL  N.  P.  94;  Frfc«  v.  Chandler,  4  Bibb,  422;  Jtfwkfe//  t. 
JItyA,  2  Gill  &  Johns.  193;  .Rqp*  t.  Barker,  4  Pick.  239; 
Bishop  v.  ftiter,  19  Pick.  517. 

The  Court  held,  that  where  the  plaintiff  counts  in  trespass 
quare  ckmsumf regit,  he  cannot  support  the  action  by  proving 
a  trespass  in  taking  and  carrying  away  goods  only;  and  over- 
ruled Sampson  v.  Henry,  13  Pick.  36,  so  far  as  it  is  opposed 
to  this  view.  New  trial  granted. 


Horace  Heard  vs.  George  W.  Pierce. 


When  a  witness,  duly  summoned,  appears  before  the  grand  jury,  but  refuses  to  be 
sworn,  and  behaves  in  a  disrespectful  manner  towards  the  jury ,  they  may  law- 
fully require  the  officer  in  attendance  upon  them  to  take  the  witness  before  the 
court  in  order  to  obtain  its  aid  and  direction  in  the  1 


In  this  case,  which  was  argued  at  a  former  term,  by  X  Q. 
Abbott,  for  the  plaintiff,  and  B.  F.  Butler,  for  the  defendant, 
on  exceptions  taken  by  the  plaintiff  to  the  rulings  of  the  court 
of  common  pleas,  the  facts  are  sufficiently  stated  in  the 
opinion. 

Fletcher,  J.  The  material  facts  in  this  case,  which  is 
trespass  for  an  assault  and  battery,  may  be  very  briefly  stated. 
The  defendant  was  duly  summoned  as  a  witness  to  testify 
before  the  grand  jury,  and  appeared  before  them,  but  refused 
to  be  sworn,  and  conducted  himself  improperly  and  disrespect- 
fully toward  the  jury.  The  plaintiff,  who  was  the  officer  in 
attendance  on  the  grand  jury,  was  directed  by  them  to  detain 
the  defendant  in  custody,  that  he  might  be  brought  before 
the  court,  to  be  dealt  with  for  his  refusal  to  be  sworn,  and  his 
improper  and  disrespectful  conduct  toward  the  jury.  For  the 
purpose  of  considering  the  question  raised  in  the  case,  the 
above  statement  may  be  taken  as  setting  out  the  substance 
and  effect  of  the  action  of  the  jury,  without  stating  the  par- 
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ticulars  contained  in  the  report.  While  the  plaintiff,  as  such 
officer  in  attendance  upon  the  grand  jury,  had  the  defendant 
in  his  custody,  by  their  direction  and  authority,  for  the  cause 
aforesaid,  and  for  the  purpose  of  taking  him  to  the  court  to 
obtain  their  direction  and  aid  in  the  matter,  the  defendant 
committed  the  assault  and  battery  upon  the  plaintiff,  which 
form  the  subject  of  this  suit. 

The  fact  stated  in  the  report,  that  the  judge  was  out  of 
town,  is  not  a  material  fact  in  this  case,  as  the  length  of  time, 
during  which  the  defendant  was  actually  detained,  was  not 
sufficient  to  raise  any  distinct  question  on  that  ground,  if  any 
could  ever  be  raised  when  the  detention  was  not  longer  than 
was  necessary  to  take  the  party  before  the  court  But  still 
the  fact,  that  the  judge  was  absent  from  the  city  in  which 
the  jury  was  sitting,  is  a  fact  worthy  of  notice.  As  the  grand 
jury  is  an  appendage  of  the  court,  is  organized  by  the  court, 
sits  and  deliberates  under  the  authority  of  the  court,  and  may 
at  all  times  apply  to  the  court  for  instructions  and  aid,  it  is 
essential  that  there  should  at  all  times  be  a  court,  to  which  the 
jury  can  have  access. 

In  the  present  case,  in  the  court  below  the  defendant  filed 
a  specification  of  defence,  that  the  alleged  assault  and  battery 
were  made  in  self  defence,  and  to  free  himself  from  unlawful 
restraint  and  detention,  and  that  he  used  no  more  force  than 
was  necessary  for  this  purpose.  The  judge  instructed  the  jury, 
that  the  plaintiff,  acting  as  an  officer  under  a  verbal  direc- 
tion from  the  district  attorney  or  grand  jury,  or  from  both  of 
them,  had  no  authority  to  detain  the  defendant  or  to  restrain 
him,  for  the  purposes  aforesaid ;  that  the  defendant  had  a  right 
to  free  himself  from  such  unauthorized  detention  and  restraint, 
and,  if  he  used  no  more  force  than  was  necessary  for  this  pur- 
pose,  was  not  liable  to  the  plaintiff  in  this  action. 

The  inquiry  is,  whether  this  instruction  was  correct.  The 
question  may  be  briefly  stated  to  be,  whether,  when  a  witness 
is  duly  summoned  to  appear  before  the  grand  jury,  and  ap- 
pears, but  refuses  to  be  sworn,  or  to  answer  questions  proposed 
to  him,  and  accompanies  his  refusal  with  profanity  and  dis- 
respectful conduct  toward  the  jury,  they  can  lawfully  direct 
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and  require  the  officer  in  attendance  upon  them  to  take  the 
witness  into  custody,  and  take  him  to  the  court  for  the  purpose 
of  obtaining  its  aid  and  direction.  This  is  certainly  a  grave 
question,  as  practically  affecting  the  powers  of  a  grand  jury 
to  perform  their  important  duties.  There  is  much  interesting 
learning  in  the  books  of  the  law,  in  regard  to  the  antiquity, 
the  origin,  the  character,  the  course  of  proceeding,  and  the 
powers  of  grand  juries,  and  as  to  their  legal  relation  to  the 
court.  In  the  several  states  of  this  union,  different  provisions 
have  been  made  and  different  views  are  entertained  in  regard, 
among  other  things,  to  the  qualifications,  the  powers,  and  the 
course  of  proceedings  of  these  bodies. 

But  with  reference  merely  to  the  present  case,  it  will  be 
sufficient  to  consider  the  powers  of  grand  juries,  and  their  legal 
relations  to  the  court,  under  and  by  virtue  of  the  laws  of  this 
commonwealth ;  but,  though  particular  reference  will  be  had 
to  the  laws  of  this  commonwealth,  yet,  it  is  believed,  that 
there  is  nowhere  any  adjudged  case,  or  any  established  prin- 
ciple of  law,  which  conflicts  with  the  opinion  which  the  court 
have  formed. 

The  legislature,  recognizing  a  grand  jury  as  an  existing 
portion  of  our  judicial  system,  have  made  various  provisions 
in  regard  to  selecting,  summoning  and  returning  them  to 
court,  and  in  regard  to  organizing  them  and  regulating  their 
proceedings.  The  court  issues  its  process  for  the  return  of 
grand  jurors,  and  they  are  returned  to  the  court  to  serve  at  the 
term  or  terms  thereof;  the  court  is  the  judge  of  their  qualifica- 
tions; they  are  sworn  in  court,  and  charged  by  the  court; 
and  being  thus  organized  and  impanelled  in  court,  and  by 
the  authority  of  the  court,  they  retire  with  the  officer  ap* 
pointed  to  attend  them.  By  their  oath  the  jury  are  diligently 
to  inquire,  and  true  presentment  make,  of  all  such  matters 
and  things  as  shall  be  given  them  in  charge.  Their  inquiries 
are  thus  confined  to  the  jurisdiction  of  the  court,  for  which 
they  inquire.  Witnesses  may  be  summoned  and  brought  in 
by  capias,  if  necessary,  by  the  court,  and  be  sworn  in  court  to 
testify  before  the  grand  jury,  and  are  amenable  to  the  court, 
whose  province  it  is  to  decide  such  questions  as  may  arise  in 


Digitized  by  VjOOQlC 


OCTOBER  TERM  1851.  341 

Heard  v.  Pierce. 

regard  to  the  obligation  of  witnesses  to  be  sworn,  or  to  answer 
interrogatories,  and  the  court  have  the  power  to  enforce  their 
decisions,  by  commitment  for  contempt.  The  bills  found  by 
the  grand  jury,  with  a  list  of  all  witnesses  sworn  before  them 
are  returned  to  the  court,  and  their  presentments  are  made  to 
the  court,  and  when  their  labors  are  ended,  they  are  dismissed 
oy  the  court  The  grand  jury,  therefore,  like  the  petit  jury, 
is  an  appendage  of  the  court,  acting  under  the  authority  of 
the  court,  and  the  witnesses  summoned  before  them  are 
amenable  to  the  court,  precisely  as  the  witnesses  testifying 
before  the  petit  jury  are  amenable  to  the  court 

These  views  are  supported  by  adjudged  cases  as  well  as  by 
familiar  principles. 

In  the  case  of  Rex  v.  Hunter,  3  Car.  &  P.  591,  the  grand 
jurors  came  into  court,  and  lord  Deerhurst  stated,  "that  a 
lady  named  Farratt,  who  was  a  witness  on  this  indictment, 
had  refused  to  produce  certain  deeds,  which  it  was  material 
for  the  grand  jury  to  see ;  neither  of  these  deeds  being  the 
deed  alleged  to  be  forged ;  and  his  lordship  further  stated,  that 
the  grand  jury  wished  to  know  whether  they  could  compel  the 
production  of  these  deeds."  Mr.  Justice  Park  (having  con- 
ferred with  Mr.  Justice  J.  Parke)  said :  "  My  learned  brother 
and  myself  are  of  opinion,  that,  if  these  deeds  form  a  part  of 
the  evidence  of  this  lady's  title  to  any  part  of  her  own  estate, 
you  cannot  compel  her  to  produce  them ;  but  if  it  should  ap- 
pear, that  they  do  not  relate  to  the  title  of  any  part  of  her 
estate,  she  is  bound  to  produce  them  before  you."  Here  the 
court  took  jurisdiction  of  the  question,  as  to  the  obligation  of 
the  witness  before  the  grand  jury  to  produce  the  papers  called 
for,  and  would  no  doubt  have  enforced  their  decision,  if  neces- 
sary, by  the  compulsory  process  of  the  court  against  the  wit- 
ness. 

So  in  the  case  of  Ward  v.  The  State,  2  Missouri,  120,  a  wit- 
ness before  the  grand  jury  refused  to  answer  a  question,  on 
the  ground  that  he  could  not  answer  without  implicating  him 
self,  but  the  court  ruled  that  he  was  bound  to  answer,  and 
upon  his  persisting  in  his  refusal  to  answer,  the  court  com- 
mitted him  to  prison,  till  he  should  consent  to  give  the  evi- 
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dence  required,  and  till  the  further  order  of  the  court  It  doet 
not  appear  in  what  particular  manner  or  form  this  matter  was 
brought  before  the  court,  but  the  court  took  cognizance  of  the 
question,  as  to  the  legal  obligation  of  the  witness  to  give  the 
evidence  required,  and  enforced  its  decision  by  committing 
him  to  prison,  and  it  was  expressly  held,  that  the  grand  jury 
r  act  under  the  authority  of  the  court" 

In  truth,  it  is  the  result  of  the  authorities  as  well  as  of  just 
reasoning,  that  the  grand  jury  is  an  appendage  of  the  court 
acting  under  its  authority,  and  that  the  witnesses  before  the 
grand  jury  are  subject  to  the  lawful  authority  and  control  of 
the  court  in  the  same  manner,  as  are  the  witnesses  before  the 
jury  of  trials ;  the  practical  difference  consisting  in  the  fact, 
that  the  witnesses  before  the  grand  jury  do  not,  as  do  the  wit- 
nesses before  the  jury  of  trials,  testify  in  the  presence  and 
under  the  eye  of  the  court  It  is  this  difference,  which  has 
given  rise  to  the  question  in  the  present  case. 

Various  reasons  have  been  assigned  by  different  writers  ft* 
the  secrecy  observed  in  the  proceedings  of  grand  juries,  and 
by  some  this  secrecy  has  been  regarded  as  deforming  judicial 
proceedings  under  the  common  law,  whose  publicity,  it  has 
been  said,  is  their  honest  boast  Contrary  to  the  general 
usage,  in  some  of  the  United  States,  it  is  understood,  that, 
persons  accused  are  permitted  to  appear  before  the  grand  jury 
and  examine  the  witnesses.  This  is  not  allowed  under  our 
judicial  system ;  and  though  contrary  to  the  general  spirit  of 
our  institutions,  which  court  publicity,  yet  grand  jurors,  for 
wise  purposes,  are  bound  to  secrecy  by  the  terms  of  their  oath. 
But  upon  this  subject  it  is  not  needful  now  to  enlarge. 

In  examining  the  question  under  consideration,  it  is  neces- 
sary to  refer  to  the  duties  of  grand  juries.  It  is  their  duty, 
to  the  performance  of  which  they  are  bound  by  their  oath 
of  office,  diligently  to  inquire  and  true  presentment  make, 
of  all  such  matters  and  things  as  shall  be  given  them  in 
charge.  But  how  axe  they  to  inquire?  They  can  inquire 
only  by  examining  witnesses  whom  they  have  a  right  to  have 
summoned  and  compelled  to  appear  before  them,  and  to  sub- 
mit to  be  examined  on  oath,  and  to  answer  interrogatories 
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and  give  evidence.  But  if  a  witness  refuses  to  be  sworn, 
alleging  that  he  is  under  no  legal  obligation  to  take  the  oath; 
or  refuses  to  answer  an  inquiry  on  the  ground  that  he  is  not 
bound  by  law  to  give  the  evidence  required ;  what  shall  the 
jury  do?  These  are  questions  of  law,  which  they  cannot 
decide,  and  if  they  could,  they  have  no  compulsory  power, 
independent  of  the  court,  to  enforce  their  decision.  These  are 
questions  which  can  be  settled  only  by  the  court,  and  the  court 
only  has  the  power  to  compel  a  witness  to  do,  what  may  be 
adjudged  by  the  court  to  be  his  duty. 

If,  therefore,  a  witness  refuses  to  be  sworn,  or  to  answer 
inquiries  and  give  evidence,  or  misbehaves,  the  jury  cannot 
perform  the  duty  imposed  upon  them  by  law,  without  the  aid 
of  the  court  But  how  shall  that  aid  be  obtained?  The 
court  cannot  be  required  to  go  to  the  jury-room,  and  if  it 
could,  it  might  be  wholly  unavailing,  if  the  jury  have  no 
power  to  detain  the  witness,  to  await  the  action  of  the  court 
If^  then,  grand  juries  have  not  the  lawful  authority  and  power 
to  detain  a  witness,  and  take  him  to  the  court  to  obtain  the 
decision  of  the  court  on  questions  of  law,  and  to  get  the  aid 
of  the  compulsory  power  of  the  court  to  enforce  the  decision, 
they  are  without  the  power  necessary  to  enable  them  to 
perform  the  duties  imposed  on  them  by  law ;  the  law  requires 
them  to  perform  duties,  which  they  have  not  the  power  by 
law  to  perform.  Now,  it  is  admitted  that  there  is  no  direct, 
express,  provision  of  law,  common  or  statutory,  which  gives 
to  grand  juries,  in  terms,  the  power  to  detain  a  witness  in 
custody,  and  take  him  before  the  court ;  but  if  there  be  a  well 
known  and  acknowledged  principle  of  law,  which  clearly  and 
fully  warrants  the  exercise  of  that  power,  that  is  as  sufficient 
and  satisfactory  as  an  express  provision ;  an  implied  power  is 
just  as  legitimate  as  an  express  power.  The  court  cannot 
make  laws,  but  the.  court  may  and  should  apply  an  admitted 
principle  of  law  to  new  cases,  as  they  may  arise,  and  fall 
within  the  operation  of  the  principle. 

There  is  a  principle  of  law  of  great  antiquity,  universally 
known,  and  admitted,  and  acted  on,  which  fully  sustains  the 
position,  that  the  grand  jury  have  an  implied  power  to  detain 
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a  witness  in  custody  and  take  him  before  the  court,  when 
necessary  to  get  the  aid  of  the  court  to  compel  him  to  give 
evidence.  This  principle  of  the  law  is  thus  stated,  in  sub- 
stance, by  lord  Coke :  Where  a  statute  gives  power  to  the 
justices  to  require  any  person  to  take  the  oaths,  or  do  any 
other  thing,  the  law,  by  necessary  implication,  gives  them 
power  to  issue  their  precept  to  arrest  the  parties,  for  when 
the  law  granteth  anything  to  any  one,  that  also  is  granted 
without  which  the  thing  itself  cannot  be  used ;  it  is  against 
the  office  of  the  justices,  and  the  authority  given  them  by  the 
law,  that  they  should  go  and  seek  the  parties.  12  Co.  131 ; 
Dwarris  on  Statutes,  (2d  ed.)  671. 

The  case  above  stated  is  very  strongly  analogous  to  the 
present  case.  It  was  held  that  the  justices,  without  any  ex- 
press power,  had  an  implied  power  to  issue  their  precept  to 
bring  parties  before  them,  because  the  statute  gave  the  justices 
express  power  to  require  any  person  "  to  take  the  oaths,"  and 
to  exercise  their  express  power  it  was  necessary  to  bring  the 
parties  before  them. 

So  in  the  present  case,  the  grand  jury  had  a  duty  to  per- 
form, in  the  performance  of  which  they  had  a  right  to  the  aid 
of  the  compulsory  power  of  the  court,  to  compel  the  wit- 
ness to  give  evidence ;  but  in  the  language  of  lord  Coke,  "  it 
is  against  the  office  of  the  justices  and  the  authority  given 
them  by  law"  that  they  should  go  to  the  jury  or  the  witness ; 
and  it  was  therefore  necessary,  and  the  jury  consequently  had 
the  implied  power,  to  detain  the  witness  and  take  him  to  the 
court  In  truth,  without  the  power  to  take  refractory  wit- 
nesses, or  witnesses  who  honestly  interpose  unfounded  objec- 
tions to  giving  evidence,  before  the  court,  for  its  direction 
and  aid,  the  grand  jury  would  be  wholly  unable  to  perform 
the  duties  imposed  upon  them  by  law. 

No  act  of  congress  confers  on  the  United  States  Osourts  the 
right  to  summon  grand  juries  or  describes  their  powers.  The 
laws  of  congress  have  invested  the  courts  of  the  United  States 
with  criminal  jurisdiction,  and  since  the  jurisdiction  can  only 
be  exercised  through  the  instrumentality  of  grand  juries,  the 
power  to  summon   them  results  by  necessary  implication. 
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Hence,  the  powers  of  grand  juries  ore  coextensive  with,  and 
are  limited  by,  the  criminal  jurisdiction  of  the  court,  of  which 
they  are  an  appendage.  United  States  v.  fit//,  1  Brock.  156. 
The  doctrine  of  that  case,  as  to  power  by  implication,  applies 
with  conclusive  force  to  the  present  case. 

The  general  rule  is  well  established,  that  when  a  general 
power  is  given  or  duty  enjoined,  every  particular  power,  neces- 
sary for  the  exercise  of  the  one,  or  the  performance  of  the 
other,  is  given  by  implication.  Quando  aliquid  mandator, 
mandatur  el  omne  per  quod  pervenitur  ad  Mud.  FoliamVs 
case,  5  Co.  115  b;  Miller  v.  Knox,  4  Bing.  N.  R.  574,  583  ; 
Overseers  of  PUtstown  v.  Overseers  of  Plattsburgh,  18  Johns. 
407,418;  Field  v.  The  People,  2  Scam.  79;  WUlierspovn  v. 
Ihmlap,  1  McCord,  546. 

The  present  case  comes  clearly  within  the  general  principle. 
The  witness  here  not  only  refused  to  be  sworn,  but  accom- 
panied his  refusal  with  profanity  and  disrespectful  conduct 
to  the  jury.  A  power  to  detain  such  a  witness  and  take  him 
to  the  court  is  manifestly  essential  to  enable  the  jury  to 
exercise  the  powers  expressly  given  them,  and  to  perform  the 
duties  imposed  upon  them  by  law.  To  hold  that  a  grand 
jury  have  no  power  to  protect  themselves  against  indignities 
from  a  refractory  witness,  would  seem  clearly  to  be  inconsis- 
tent with  the  powers  they  possess,  and  the  high  and  important 
duties  which  they  are  called  upon  to  perform.  The  express 
provision  of  the  statute,  that  there  shall  be  an  officer  appointed 
to  attend  upon  the  grand  jury,  is  not  without  its  significance. 
It  may  be  proper  to  suggest  as  a  matter  of  form,  that  it  may 
be  suitable,  whenever  the  grand  jury  have  occasion  to  take  a 
witness  to  the  court,  that  the  jury  themselves  should  go  into 
court  with  the  officer  and  the  witness,  that  the  questions  may 
be  stated,  or  the  decision  of  the  court  made,  in  the  presence 
both  of  the  jury  and  the  witness. 

The  decision  of  the  court  in  this  case  is,  that  the  grand 
jury  had,  under  the  circumstances,  rightful  authority  and 
power  to  require  the  officer  to  detain  the  defendant  in  cus- 
tody and  take  him  to  the  court  to  be  dealt  with,  and  that  the 
restraint  and  detention  of  the  defendant  by  the  plaintiff  was 
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not  unlawful  but  lawful,  and  that  the  justification  set  up  by 
the  defendant  for  the  assault  and  battery  committed  by  him 
on  the  officer,  cannot  upon  the  facts  of  the  case  be  main- 
tained The  exceptions  to  the  ruling  of  the  court  below  are 
therefore  sustained,  and  the  verdict  set  aside  and  a  new  trial 
granted,  in  the  court  of  common  pleas. 
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COUNTIES    OP    BRISTOL,   PLYMOUTH,    BARNSTABLE, 

AND  DUKES  COUNTY,  OCTOBER  TERM,  1851, 

AT  PLYMOUTH. 


Hon.  LEMUEL  SHAW,  Chief  Justice. 
Hon.  CHARLES  A  DEWEY,     ) 
Hon.  THERON  METCALF,        J-  Justices. 
Hon.  RICHARD  FLETCHER,    ) 


Alden  B.  Weston  &  another  vs.  Alfred  Sampson  &  others. 

The  right  of  taking  dams,  from  flats  lying  between  high  and  low  water  mark,  and 
within  one  hundred  rods  of  the  upland,  is,  in  this  commonwealth,  as  by  the  com- 
mon law,  a  public  right,  and  does  not,  by  virtue  of  the  colony  ordinance  of  1641, 
belong  exclusively  to  the  owner  of  the  upland;  and  in  any  town,  where  such 
right  has  not  been  limited  by  particular  statute,  all  the  inhabitants  may  lawfully 
enter  upon  flats,  so  situated,  for  the  purpose  of  digging  and  carrying  away  dams. 

This  was  an  action  of  trespass  quare  clausum  fregit,  ori- 
ginally brought  before  a  justice  of  the  peace;  and  was  sub- 
mitted to  the  court  of  common  pleas,  and,  upon  appeal,  to 
this  court,  upon  the  following  statement  of  facts :  — 

u  It  is  admitted  that  the  plaintiffe  are  the  proprietors  of  the 
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tract  of  upland  described  in  their  writ,  with  the  flats  adjoin* 
ing,  at  Powder  Point,  so  called,  in  Duxbury,  bordering  upon  the 
bay.  The  defendants,  inhabitants  of  Duxbury,  went  in  their 
boat  upon  said  flats,  and  there,  at  low  water,  dug  five  bushels 
of  clams,  and  put  them  into  their  boat,  and  carried  them  away. 
The  place  where  the  defendants  dug  these  clams  was  between 
high  and  low  water  mark,  and  within  one  hundred  rods  of  the 
shore  of  the  plaintiffs'  upland.  If  the  court  shall  be  of  opinion 
that  the  defendants  had  a  right  so  to  dig  and  carry  away  said 
clams,  the  plaintiffs  are  to  become  nonsuit ;  otherwise,  the 
case  is  to  be  sent  to  a  jury." 

The  arguments  were  made  at  Boston,  in  January,  1849. 

EL  A.  Scudder,  for  the  plaintiffs.  1.  The  common  law 
would  give  the  public  no  right  of  free  fishery  on  the  premises 
in  question.  At  common  law,  the  right  of  fishery  in  any 
waters  has  its  origin  in  the  ownership  of  the  soil  beneath  the 
waters.  2  BL  Com.  14, 18, 19 ;  Hale,  De  Jure  Maris,  Hargr. 
Law  Tracts,  17.  In  the  case  of  ponds,  and  of  all  private  and 
not  navigable  rivers,  the  soil  beneath  the  waters,  and  conse- 
quently the  exclusive  right  of  the  fishery  in  such  waters,  belongs 
to  the  riparian  proprietor,  usque  adfilum  aqua.  Hale,  De  Jure 
Maris,  Hargr.  Law  Tracte,  5;  3  Kent  Com.  (6th  ed.)  411,  418, 
428 ;  Ingraham  v.  Wilkinson,  4  Pick.  268 ;  Waters  v.  LiUey,  4 
Pick.  145.  So,  by  the  common  law  of  England,  generally  recog- 
nized and  adopted,  in  this  country,  the  soil  beneath  the  open 
sea  and  all  public  navigable  rivers,  belongs  to  the  king ;  and 
therefore  the  primary  right  of  fishing  in  such  waters  is,  prim  it 
facie,  in  him.  Hale,  De  Jure  Maris,  Hargr.  Law  Tracts,  11 ;  3 
Kent  Com.  427 ;  Starer  v.  Freeman,  6  Mass.  435.  At  com- 
mon law,  therefore,  the  owner  of  the  soil  beneath  any  waters, 
whether  sovereign  or  subject,  has  also,  primd  facie  at  least,  the 
right  of  fishing  in  those  waters, to  the  exclusion  of  every  one 
who  cannot  show  a  contrary  right,  either  by  grant  or  prescrip- 
tion. Co.  Lit  4  b ;  Angell  on  Watercourses,  (3d  ed.)  183, 184 ; 
Hale,  De  Jure  Maris,  18, 33, 73 ;  Woolrych  on  Waters,  86-91 ; 
Schultes  on  Aquatic  Rights,  38,  40 ;  opinion  of  Thompson,  J., 
in  Martin  v.  WaddeU,  16  Pet  422.  Although  in  ancient  times 
it  was  contended  that  the  king  held  the  property  in  the  soil 
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under  the  sea  and  all  navigable  waters,  and  the  consequent 
primary  right  of  fishery  therein,  as  a  public  trustee,  subject  to 
the  absolute  and  indefeasible  right  of  fishery  in  the  public ; 
still,  according  to  the  more  recent,  reasonable  and  consistent 
doctrine,  especially  in  this  country,  this  right  of  free  fishery  is 
rather  to  be  regarded  as  a  liberty  or  indulgence  allowed  by 
the  king  or  sovereign  to  his  subjects,  so  long  as  he  retains  his 
primary  right  But  he  may  grant  the  soil,  the  waters,  or  the 
fisheries  to  a  subject,  absolutely,  saving  only  the  right  of  naviga- 
tion. The  right  of  free  fishery  in  the  public,  therefore,  is  in 
its  nature  defeasible,  contingent,  and  only  primd  facie,  depend- 
ing for  its  existence  upon  the  sovereign  indulgence,  and  conti- 
nuing only  so  long  as  the  sovereign  retains  his  primary  right. 
Hale,  De  Jure  Maris,  17, 19, 20 ;  Carter  v.  Murcot,  4  Bur.  2162 ; 
DiB  v.  Wareham,  7  Met  445.  Upon  the  facts  stated  in  this 
case,  the  soil  in  question  is  in  the  plaintiffs,  and  therefore  the 
primary  right  of  the  sovereign,  which  is  based  upon  his  pro- 
perty in  the  soil,  does  not  here  exist,  and  the  claim  of  free 
fishery  in  the  public  cannot  be  sustained. 

A  fortiori  the  public  have  no  right  of  free  fishery  upon  the 
premises  in  question  by  the  common  law  of  this  common- 
wealth, as  modified  by  the  colony  ordinance  of  1641 ;  which 
is  declaratory  of  the  principles  of  the  common  law  applicable 
to  grants  of  this  nature.  It  expressly  reserves  all  which  could 
not  be  granted  to  individuals,  the  public  right  of  free  naviga- 
tion ;  and  all  else,  between  high  and  low  water  mark,  such 
as  the  land,  the  waters,  and  the  fisheries,  embraced  in  the 
general  term  "  propriety,"  it  gives  to  the  proprietor  of  the  land 
adjoining,  to  the  extent  of  one  hundred  rods  from  the  shore. 
Ana  Chart  148;  Hale,  De  Jure  Maris,  17-36;  2  Dane  Ab. 
694 ;  Commonwealth  v.  Charlestovm,  1  Pick.  184. 

2.  But  even  if  the  public  have  the  right  of  free  fishery  in 
the  premises  in  question,  the  defendants  are  not  thereby  justi- 
fied in  going  upon  the  plaintiffs'  soil,  and  digging  it  up,  and 
taking  and  carrying  away  clams.  The  law  makes  a  broad 
distinction  between  swimming  fish  and  shell-fish.  The  right 
of  free  fishery  in  the  public  does  not  extend  to  oysters  which 
lie  upon  the  bottom,  and  are  connected  with  the  soil;  and 
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certainly  not  to  clams  which  are  imbedded  in  the  soil  itself 
and  are  in  fact  a  part  thereof.  Rogers  v.  Allen,  1  Campb. 
909;  opinion  of  Thompson,  J.,  in  Jtfartin  v.  Waddell,  16  Pet 
421 ;  Cortelyou  v.  Van  Auiuft,  2  Johns.  357 ;  Hall's  Right*  of 
the  Sea  Shore,  50.  The  common  law  lights  of  the  public, 
with  respect  to  the  sea,  are  the  right  of  free  navigation  thereon; 
and,  primd  facie,  the  right  of  fishery  therein ;  and  such  only 
as  may  be  exercised  upon  the  sea  and  upon  the  sea-shores, 
when  covered  with  water;  not  upon  the  land,  especially  when 
the  land  has  become  private  property.  Hale,  De  Jure  Mauris; 
Constable's  Case,  5  Co.  107;  BlundeU  v.  Catterall,  5B.& 
Aid.  268;  3  Kent  Com.  417,  8c  note,  in  which  chancellor 
Kent  says  of  BagoU  v.  Orr,  2  Bos.  &  PuL  472,  and  Peck  v. 
Lockwood,  5  Day,  22,  which  will  be  relied  on  by  the  defend- 
ants, that  BagoU  v.  Orr  may  be  considered  as  shaken  by 
BlundeU  v.  Cotter  all;  and  that  the  doctrine  in  Peck  v.  Lock' 
wood  seems  to  be  very  questionable.  The  colony  ordinance 
of  1641,  §  2,  expressly  provides,  "  that  no  man  shall  come  upon 
another's  propriety  without  their  leave."  Anc  Chart  148 ; 
and  see  Coolidge  v.  Williams,  4  Mass.  144. 

The  common  law  of  this  state,  as  modified  by  the  colony 
ordinance,  recognizes  and  confirms  the  exclusive  right  of  pro- 
perty and  occupancy  in  the  proprietor  of  the  land  adjoining, 
within  the  limits  mentioned  in  the  ordinance,  upon  the  whole 
sea-coast,  embracing  Plymouth  colony,  as  well  as  the  colony 
of  Massachusetts  Bay.  Commonwealth  v.  Chopin,  5  Pick.  199 ; 
Gray  v.  BarUett,  20  Pick.  186 ;  Austin  v.  Carter,  1  Mass.  231 ; 
Barker  v.  Bates,  13  Pick.  258;  Sales  v.  Pratt,  19  Pick.  191; 
2  Dane  Ab.  694  6c  seq.  No  statute  appropriation  of  the  com* 
mon  law  rights  of  the  plaintiffs  has  ever  been  made. 

W.  Baylies  and  W.  Thomas,  for  the  defendants,  cited  Anc. 
Chart  148 ;  Plym.  Colony  Laws,  30,  34, 282 ;  St.  1795,  c.  71 ; 
Coolidge  v.  Williams,  4  Mass.  140,  144 ;  Austin  v.  Carter,  1 
Mass.  231;  Commonwealth  v.  Charlestovm,  1  Pick.  182;  Dill 
v.  Wareham,  7  Met  438;  Schultes  on  Aquatic  Rights,  67, 72, 
73,  74,  75 ;  Angell  on  Tide  Waters,  (3d  ed.)  133, 135 ;  BagoU 
v.  Orr,  2  Bos.  &  PuL  472;  BlundeU  v.  Catterall,  5  B.  &  Aid. 
268 ;  Peck  v.  Lockwood,  5  Day,  22 ;  Parker  v.  Cutler  MUldam 
Co.  7  ShepL  35a 
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T.  P.  Bed  replied. 

The  opinion  was  delivered  at  the  October  term,  1849. 

Shaw,  C.  J.  The  question  in  this  case  is  probably  one  of 
very  little  importance  to  the  parties  in  point  of  amount,  but  it 
presents  a  question  of  considerable  interest  to  the  inhabitants 
of  the  maritime  districts  of  the  state.  The  statement  of  facts 
is  so  shaped,  as  to  present  the  single  question  of  the  right  of 
an  inhabitant  of  Duxbuiy  to  enter  upon  the  shore  or  flats, 
between  high  and  low  water  mark,  lying  in  firont  of  land,  the 
acknowledged  property  of  another,  and  within  one  hundred 
rods  of  high  water  mark,  for  the  purpose  of  taking  and  cany* 
ing  away  dams  therefrom. 

The  action  is  trespass  quare  cloutum,  and  the  facte  find  that 
the  defendants  did  not  pass  oyer,  or  enter  upon  the  plaintiffs' 
upland,  but  that  they  passed  to  the  place  from  tide  water  in  a 
boat,  dug  five  bushels  of  clams,  and  placed  them  in  their  boat, 
and  went  away  and  carried  the  dams  in  their  boat.  It  follows, 
of  course,  that  they  must  have  gone  to  the  spot  whilst  the 
flats  were  so  much  covered  with  tide  water  as  to  float  the 
boat,  waited  till  low  water,  then  dug  the  dams,  and  then 
waited  until  there  was  sufficient  flood  tide  again  to  float  their 
boat  This  is  the  breach  of  the  plaintiffs'  close,  of  which  they 
complain. 

There  is  no  doubt,  that  by  the  common  law  of  England  all 
the  subjects  of  the  king  have  a  common  and  general  right  of 
fishing  in  the  sea,  and  in  all  bays,  coves,  branches  and  arms 
of  the  sea,  which  in  general  is  hdd  to  extend  to  all  places 
where  tide  ebbs  and  flows.  The  general  rule  is  expressed  by 
lord  Hale,  De  Jure  Maris,  Hargr.  Law  Tracts,  11,  that  all  the 
people  of  England  have  a  liberty  of  fishing  in  the  sea,  as  of 
common  right,  and  of  this  they  cannot  be  lawfully  deprived, 
even  by  the  grant  of  the  king.  Carter  v.  Murcot,  4  Bur. 
2162 ;  Warren  v.  Matthews,  1  Balk.  357.  This  was  conceded 
by  all  the  judges,  although  divided  in  opinion  in  other  respects, 
in  the  case  of  Blundell  v.  CatteraU,  5  B.  &  Aid.  268. 

And  it  is  not  at  all  inconsistent  with  this  common  and 
general  right,  that  the  king  is  hdd  to  be  owner  of  the  soil 
under  the  sea.  which  royal  right,  by  the  common  law  of  Engk 
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land,  extends  over  the  shore  where  the  tide  ebbs  and  flows  to 
ordinary  high  water  mark.  And  it  has  been  frequently  held, 
that  the  king  takes  this  right  of  soil  in  trust  for  the  public,  so 
far  as  the  fishing  is  concerned ;  and  although  the  king  may 
grant  away  this  right  of  soil  to  another,  yet  his  grantee  will 
take  it  subject  to  the  same  trust;  and  by  such  grant,  however 
comprehensive  in  its  terms,  the  public,  that  is,  the  king's  sub- 
jects, cannot  be  deprived  of  their  common  right  This  dis- 
tinction between  the  jus  privatum  of  the  crown  and  the  jus 
publicum  of  the  people,  is  strongly  stated  by  lord  Hale,  De 
Portibus  Maris,  and  is  confirmed  in  recent  cases  of  high 
authority.  Attorney  General  v.  Bwrridge,  10  Price,  350; 
Attorney  General  v.  Par  meter,  10  Price,  378;  Parmeter  v. 
Attorney  General,  10  Price,  412, 

In  some  of  the  cases,  it  has  been  held  that  one  may  have 
an  exclusive  right  of  fishing  in  an  arm  of  the  sea;  but  this  is 
not  so  primd  facie,  and  must  be  proved  by  ancient  grant.  And 
it  has  been  repeatedly  held  that  such  right  cannot  be  founded 
on  the  king's  grant,  made  within  the  time  of  memory ;  and 
that  no  such  right  could  be  conferred  by  authority  of  the 
crown  under  Magna  Charta.  2  BL  Com.  39 ;  Warren  v.  Ma- 
thews,  6  Mod.  73 ;  Somerset  v.  FogweU,  5  B.  &  C.  884. 

The  right  of  fishing  in  the  sea,  and  in  bays,  arms  of  the 
sea,  and  in  navigable  or  tide  waters,  under  the  free  and  mas- 
culine genius  of  the  English  common  law,  is  a  right,  public 
and  common  to  every  person.  3  Kent  Com.  (6th  ed.)  413. 
The  same  doctrine  is  stated  and  enforced  by  a  large  citation 
of  authorities  in  2  Dane  Ab.  690,  and  in  Angell  on  Tide 
Waters,  (2d  ed.)  125,  &  seq. 

In  stating  the  principles,  that  by  the  common  law  the  right 
of  fishing  may  be  public,  although  the  soil  in  which  it  is  used 
is  private  property,  it  is  proper  to  add,  that  this  public  right 
may  be  regulated  and  abridged  by  the  legislature,  who  have 
the  control  and  guardianship  of  all  public  rights.  In  England 
this  is  often  done  by  act  of  parliament,  regulating  ports  and 
harbors,  and  authorizing  wharves,  docks,  and  other  erections, 
which  to  some  extent  may  abridge  the  public  right  of  fishing. 
This  is  usually  done  in  consideration  of  greater  public  good 
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expected  from  such  inclosures.      The  King  v.  Montague,  4  B 
&  C.  598. 

This  common  and  general  right  of  fishing  in  the  sea  and 
its  shores,  at  common  law,  being  established,  we  think  it  is 
equally  well  determined  by  the  authorities,  that  this  right  ex- 
tended to  shell  fish,  as  well  those  which  are  embedded  in  the 
soil  as  those  which  lie  on  the  surface.  Bagott  v.  Orr}  2  Bos. 
&  PuL  472;  Martin  v.  WaddeU,  16  Pet  414;  Peck  v.  Lock- 
wood,  5  Day,  22. 

Assuming  that  this  was  a  common  law  right  for  all  Eng- 
lish subjects  at  the  time  of  the  emigration  of  our  ancestors,  we 
have  no  doubt,  that  by  the  charters  of  Charles  L  and  James  L, 
under  which  the  land  of  the  colony  of  Massachusetts  was 
granted,  for  the  purpose  of  founding  a  colonial  government  of 
English  subjects,  all  the  rights  to  the  sea  and  sea-shores,  with 
the  incidental  rights  of  fishing,  were  granted  to  the  colonists. 
It  is  unnecessary  to  inquire,  whether  the  jus  publicum,  so  far 
as  general  control  and  protection  were  concerned,  remained 
to  the  crown  or  not ;  all  the  right,  both  to  the  soil  under  the 
sea,  as  far  as  by  the  law  of  nations  one  government  is  con- 
ceded to  hold  an  exclusive  right  to  the  sea-coasts,  and  to  the 
shores  and  arms  of  the  sea,  where  the  sea  ebbs  and  flows,  did 
vest  in  the  grantees  under  those  charters.  Whatever  right  or 
jurisdiction,  if  any,  remained  in  the  crown  after  those  grants, 
it  is  clear  that  it  ceased  on  the  establishment  of  independence, 
and  has  remained  absolute  in  the  states.  Pollard  v.  Hagan, 
3  How.  212;  Gough  v.  Bell,  1  Zab.  156. 

If,  then,  the  right  of  fishing  on  the  shores  of  the  sea,  includ- 
ing the  right  to  take  shell  fish  from  the  soil,  was  a  common 
law  right,  extending  to  the  English  colonies  generally,  and 
especially  to  Massachusetts,  the  question  is,  whether  any 
thing  has  been  done  by  the  colonial  or  provincial  government, 
or  by  the  government  of  the  commonwealth,  to  impair  or 
abridge  that  right 

Though  the  laws  of  the  colony  of  Plymouth  have  been 
published  within  a  few  years,  we  believe  that  they  contain  no 
provision  bearing  on  this  subject  But  the  colony  ordinance 
of  1641  is  relied  on,  and,  we  believe,  mainly  relied  on,  as  giv* 
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ing  to  owners  of  land,  bounding  on  tide  waters,  u  propriety," 
or  right  to  the  soil,  so  far  as  the  tide  ebbs  and  flows,  where  it 
docs  not  ebb  more  than  one  hundred  rods.  The  premises,  in 
which  the  trespass  in  this  case  is  assigned,  lie  in  the  town  of 
Duxbury,  within  the  limits  of  the  old  colony  of  Plymouth, 
and  were  not  within  the  territorial  jurisdiction  of  the  colony 
of  Massachusetts,  when  the  ordinance  in  question  was  passed ; 
and  therefore  that  ordinance,  as  positive  law,  did  not,  proprio 
vigore,  extend  to  this  territory.  But  the  great  principle  estab- 
lished by  the  colony  ordinance,  extending  the  right  of  soil  of 
the  upland  owner  to  low  water  mark,  has  been  held  to  extend 
by  long  usage  to  Maine;  Storer  v.  Freeman,  6  Mass.  435; 
Codman  v.  Winslow,  10  Mass.  146 ;  Lapish  v.  Bangor  Bank, 
8  GreenL  85;  to  Plymouth,  Barker  v.  Bates,  13  Pick.  255; 
and  to  Martha's  Vineyard,  Mayhew  v.  Norton,  17  Pick.  357 ; 
though  all  of  these  were  under  other  territorial  governments 
at  the  time  the  colony  ordinance  was  passed.  We  have  no 
doubt,  therefore,  that  the  plaintiff,  as  riparian  owner,  has  the 
same  proprietary  interest  in  the  soil,  as  if  it  were  within  the 
old  territory  of  Massachusetts. 

But  although  the  riparian  proprietor  has  an  interest  in  the 
soil,  it  is  not  an  absolute  and  unqualified  ownership ;  but  so 
long  as  flats  so  situated  are  left  open,  unoccupied  by  any 
wharf,  dock,  or  other  inclosure,  so  long  as  the  tide  ebbs  and 
flows  over  them,  they  so  far  retain  their  original  character  and 
remain  public.  This  double  rule,  to  which  the  territory  lying 
between  high  and  low  water  mark  may  be  subject,  is  not  a 
novelty  in  the  law,  but  an  old  and  recognized  principle.  In 
Sir  Henry  Constable's  case,  5  Co.  107,  it  was  held,  that  when 
the  tide  was  up,  the  place,  and  acts  done  upon  it,  were  within 
the  jurisdiction  of  the  admiralty ;  when  bare,  being  within  the 
body  of  the  county,  the  common  law  had  jurisdiction.  It  is 
quite  certain,  we  think,  that  the  mere  fact,  that  the  jus  priva- 
tum, or  right  of  soil,  was  vested  in  an  individual  owner,  does 
not  necessarily  exclude  the  existence  of  a  jus  publicum,  or  right 
to  the  fishery  in  the  public.  The  rule,  established  by  usage 
and  judicial  decision,  has  been,  that  although  the  ordinance 
transfers  the  fee  to  the  riparian  owner,  yet  until  it  is  so  used, 
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built  upon,  or  occupied,  by  the  owner,  as  to  exclude  boats  and 
vessels,  the  right  of  the  public  to  use  it  is  not  taken  away ; 
but  that  whilst  open  to  the  natural  ebb  and  flow  of  the  tide, 
the  public  may  use  it,  may  sail  over  it,  anchor  upon  it,  fish 
upon  it,  and  by  so  doing  commit  no  trespass,  and  do  not  dis- 
seize the  owner.    Austin  v.  Carter,  1  Mass.  231. 

This  court  are  therefore  of  opinion,  that  where  flats  are  left 
wholly  open  to  the  natural  ebb  and  flow  of  the  tide,  unoccu- 
pied and  uninclosed  by  the  upland  proprietor,  the  right  of 
fishing  on  the  part  of  the  public  is  not  excluded ;  and  that  the 
law,  in  this  respect,  makes  no  difference  between  shell-fish, 
and  swimming  or  floating  fish.  See  Parker  v.  Cutler  MilU 
dam  Co.  7  ShepL  357. 

The  only  remaining  question  is,  whether  there  is  any  other 
statute  provision  in  force,  which  may  take  away  or  change 
the  right,  claimed  by  the  defendants,  to  take  clams  in  Dux- 
bury.  By  Rev.  Sts.,  c.  55,  §§  11, 12,  all  persons  are  prohibited 
from  taking  oysters  from  their  beds,  unless  by  permits  there 
specified,  with  an  exception  that  every  inhabitant  may  take 
oysters,  without  a  permit,  for  the  use  of  his  family.  The 
shell-fish  taken  in  this  case  were  not  oysters,  nor  does  it  appear 
that  they  were  not  taken  by  the  defendants  for  the  use  of 
their  families.  Section  thirteen  prohibits  the  taking  of  other 
shell-fish,  but  it  is  limited  to  certain  towns,  of  which  Duxbury 
is  not  one.  It  was  a  revision  of  former  particular  acts.  All 
these  also  contain  a  proviso  that  they  shall  not  prevent  any 
fisherman  from  taking  any  quantity  of  shell-fish  he  may  want 
for  bait,  not  exceeding  seven  bushels  at  one  time. 

With  these  views  of  the  law,  the  court  are  of  opinion,  upon 
the  facts  stated,  that  the  action  cannot  be  maintained. 

Plaintiffs  nonsuit. 
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Philip  MoGuire  vs.  William  Davis. 

A  writ,  in  a  civil  action  pending  before  a  justice  of  the  peace,  which  directs  the 
officer  ''to  attach  the  goods  or  estate  of  [blank]  to  the  value  of  twenty  dollars, 
and  for  want  thereof  to  take  the  body  of  the  said  W.  D.,"  may  be  amended,  by 
leave  of  the  justice,  by  inserting  the  defendant's  name  in  the  blank  space. 

This  was  an  action  of  assumpsit  originally  commenced 
before  a  justice  of  the  peace.  The  writ  required  the  officer 
"  to  attach  the  goods  or  estate  of  [blank]  to  the  value  of  twenty 
dollars,  and  for  want  thereof  to  take  the  body  of  the  said  Wil- 
liam Davis,"  &c^  the  name  of  the  defendant  being  omitted 
where  the  blank  is  indicated.  The  officer  returned  on  the 
writ,  that  he  had  attached  the  property  of  the  within  named 
defendant. 

Upon  the  return  day  of  the  writ,  the  defendant  appeared 
before  the  justice  only  for  the  purpose  of  objecting  to  his  juris- 
diction, and  submitted  a  written  motion  that  the  action  should 
be  dismissed,  on  the  ground,  that  the  writ  had  not  been  served 
on  the  defendant  according  to  the  precept  thereof.  The  jus- 
tice overruled  the  motion,  and  permitted  the  plaintiff  to  amend 
his  writ,  by  inserting  in  the  blank  therein  the  name  of  Wil- 
liam Davis.  The  trial  then  proceeded,  and  the  justice  ren- 
dered judgment  against  the  defendant,  who  appealed  to  the 
court  of  common  pleas.  At  the  first  term  of  that  court,  the 
defendant  filed  a  motion  to  dismiss  the  action,  for  want  of 
jurisdiction  in  the  justice.  But  the  presiding  judge  (Bigehw, 
J.)  being  of  opinion  that  the  justice  had  authority  to  allow 
the  amendment,  overruled  the  motion,  and  the  defendant  ex- 
cepted. 

T.  Q.  Coffin,  for  the  defendant 

K  Ward,  for  the  plaintiff. 

By  the  Court.  We  perceive  no  reason  why  a  justice  of  the 
peace  may  not  allow  an  amendment,  to  correct  an  irregularity 
in  process,  as  well  as  any  other  court  The  provisions  of  law 
are  very  broad.  "  No  process,  &o,  shall  be  abated,  quashed, 
&c,  for  any  circumstantial  errors  or  mistakes,  when  the  person 
and  case  may  be  rightly  understood  by  the  court"     Rev.  8ta 
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c  100,  §  21.  Bell  v.  Austin,  13  Pick.  90.  «  The  court  in 
which  any  civil  action  is  pending,  at  any  time  before  judg- 
ment therein,  may  allow  amendments  either  in  form  or  sub- 
stance, of  any  process,"  &c  §  22.  This  extends  to  all  courts. 
The  person  and  case  may  be  rightly  understood,  when  the 
defendant  is  rightly  summoned  according  to  law,  sc  that  the 
court  has  jurisdiction  of  the  subject  and  of  the  persons  of  thr 
parties.  Here  the  defendant  was  sufficiently  designated  in 
the  writ,  and  was  summoned  to  appear  at  the  time  and  plac* 
fixed.  Exceptions  overruled 


Jireh  Swift  vs.  Ellis  Mendell  &  another. 

Where  a  mortgagee,  before  the  Rev.  Sts.,  with  the  consent  of  the  mortgagor,  made 
open  and  peaceable  entry  upon  the  mortgaged  premises,  in  tho  presence  of  the 
mortgagor  and  of  two  witnesses,  and  took  actual  possession  thereof,  for  a  breach 
of  condition,  and  for  the  purpose  of  foreclosure,  and  the  mortgagor  signed  a  cer- 
tificate of  the  same  to  the  mortgagee ;  it  was  held,  that  the  mortgage  became 
absolute  at  the  end  of  three  years  from  such  entry,  although  the  mortgagor  after 
wards  remained  in  the  occupation  of  the  premises,  in  the  same  manner  as  before. 
for  a  longer  period  than  the  three  years. 

Shaw,  C.  J.  This  is  a  bill  in  equity  to  redeem  an  estate 
mortgaged,  brought  by  the  second  mortgagee  against  the  as- 
signee of  the  first  mortgage,  and  the  question  is,  whether  the 
estate  of  the  defendant  had  become  absolute  by  foreclosure, 
before  this  suit  was  commenced  The  case  was  submitted  to 
arbitrators,  who  awarded  in  favor  of  the  defendants,  but  sub- 
mitted the  question  of  law  for  the  consideration  of  this  court, 
upon  the  facts  reported.  If  foreclosed,  it  was  by  force  and 
effect  of  an  entry  made  by  the  mortgagee  on  the  mortgaged 
premises  on  the  23d  of  November,  1830,  and  it  must  be  de- 
termined by  the  law  as  it  stood  before  the  revised  statutes, 
St.  1785,  c.  22,  §  2,  modified  by  St.  1798,  c  77.  It  must  be 
done  by  making  open  and  peaceable  entry,  taking  actual  pos- 
session, and  continuing  such  possession  three  years. 

The  present  case  shows  that  Mendell,  the  mortgagee,  with 
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the  consent  of  Micah  Spooner,  the  mortgagor,  made  open  and 
peaceable  entry  upon  each  parcel  of  the  mortgaged  premises, 
in  the  presence  of  the  mortgagor  and  of  two  witnesses,  and 
took  actual  possession  for  a  breach  of  condition,  and  for  the 
purpose  of  foreclosure,  and  that  the  mortgagor  gave  a  certi- 
ficate of  the  same  in  writing,  to  Mendell,  the  mortgagee.  It 
further  appears  that  Micah  Spooner,  the  mortgagor,  resided 
on  the  estate  till  his  death,  a  few  years  since,  say  twelve  or 
fifteen  years*  It  does  not  appear  that  he  paid  rent,  or  that 
any  change  took  place  in  the  occupation  of  the  mortgaged 
premises. 

The  court  are  of  opinion,  that  this  entry,  possession,  and 
the  lapse  of  three  years  therefrom,  without  redemption,  ope- 
rated as  a  foreclosure  of  the  mortgage,  and  rendered  the  mort- 
gagee's estate  absolute.  The  provisions  of  the  statutes  were 
complied  with.  There  was  an  open  and  peaceable  entry,  in 
presence  of  two  witnesses,  not  only  with  notice  to  the  mort- 
gagor in  possession,  but  with  his  consent,  for  condition  broken, 
and  for  the  purpose  of  foreclosing,  and  that  certified  in  writing. 

Whether  the  mortgagor  paid  rent  or  not,  is  immaterial ;  as 
the  facts  stand,  the  mortgagor  was  tenant  at  will  of  the  mort- 
gagee, and  then  the  maxim  applies,  that  the  possession  of  the 
tenant  is  the  possession  of  the  owner.  The  only  question 
which  could  arise  is  upon  the  term  actual  possession.  But  we 
think  it  was  used  in  contradistinction  to  the  case  of  the  mort- 
gagor, or  some  other  person,  claiming  to  hold,  and  actually 
holding,  the  possession  adversely,  and  not  admitting  the  pos- 
session of  the  mortgagor ;  but  a  mortgagor,  having  consented 
to  hold  under  the  mortgagee,  as  his  tenant,  holds  the  posses- 
sion for  him,  and  makes  the  possession  his  possession. 

Nor  is  there  any  importance  in  the  fact,  that  there  was  no 
change  in  the  occupation.  There  is  an  obvious  distinction 
between  the  occupation  and  possession  of  an  estate.  By  this 
finding  we  consider  that  the  mortgagor  continued  as  before, 
occupying  the  premises ;  but  the  difference  is,  that  after  the 
entry  to  foreclose,  he  held  as  tenant  to  the  mortgagee  and  in 
subordination  to  his  right  of  possession. 

It  is  argued  that  the  purpose  of  the  statute,  in  requiring  an 
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entry,  and  an  actual  open  possession  three  years,  was  to  give 
notice  to  third  persons,  having  claims  on  the  estate,  that  he  is 
holding  for  the  purpose  of  foreclosure,  and  if  the  mortgagor  is 
left  in  possession,  though  as  mere  tenant  at  will,  other  parties 
may  be  misled.  But  we  think  that  this  was  not  the  leading 
purpose  of  the  open  and  peaceable  entry,  and  the  subsequent 
possession  required  by  the  statute  of  1785,  but  to  give  ample 
and  full  notice  to  the  mortgagor,  that  his  right  of  redeeming 
would  be  gone  in  three  years.  The  revised  statutes,  no  doubt 
wisely,  intend  to  go  further,  and  provide  that  the  certificate, 
constituting  the  evidence  of  an  entry  to  foreclose,  shall  be  re- 
corded, for  the  information  of  all  parties  examining  the  title. 

One  obvious  consideration  is,  that  if  the  mortgagor,  after  an 
open  and  peaceable  entry,  and  an  actual  possession,  should 
lease  the  mortgaged  premises  to  another  person  during  the 
three  years,  the  possession  of  such  lessee  would  be  a  conti- 
nuance of  the  mortgagor's  actual  possession,  and  yet  it  would 
afford  no  more  information  to  third  persons  of  an  entry  for 
condition  broken,  than  if  the  premises  were  let  to  the  mort- 
gagor himself. 

It  seems  therefore  that  notoriety  or  publicity  was  not  the 
leading  object  of  the  former  law ;  but  that  it  was  intended  to 
substitute  an  open  and  visible  entry,  made  with  the  know- 
ledge and  consent  of  the  mortgagor,  in  presence  of  witnesses, 
in  place  of  a  judgment,  to  fix  the  time  at  which  the  term  of 
foreclosure  shall  commence.  This  seems  to  be  confirmed  by 
the  few  judicial  decisions  upon  the  construction  of  this  act, 
which  have  been  cited* 

In  Thayer  v.  Smith,  17  Mass.  429,  the  entry  was  made  with- 
out actual  notice  to  the  mortgagor,  and  for  that  reason  it  was 
held  not  to  be  a  compliance  with  the  statute.  The  court  say, 
"  the  object  intended  by  the  law  is,  that  the  mortgagor  may 
know  when  the  three  years  commence,  beyond  which  his  right 
of  redemption  will  cease,"  and  u  nothing  short  of  actual  notice 
to  the  mortgagor  will  supply  the  want  of  a  continued  posses- 
sion." 

In  Hadley  v.  Houghton,  7  Pick.  29,  an  instrument  was  relied 
on,  purporting  to  be  an  agreement  between  the  mortgagor  and 
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mortgagee,  admitting  an  entry,  and  leasing  the  estate  to  the 
mortgagor  for  three  years.  This  was  found  in  the  custody  of 
a  deceased  attesting  witness,  and  it  was  held  insufficient,  be- 
cause there  was  no  proof  that  it  had  ever  been  delivered*  But 
it  is  clearly  implied  in  that  case,  that  if  there  had  been  a  good 
open  and  peaceable  entry  made,  and  actual  possession  taken, 
it  would  have  been  no  objection  to  a  foreclosure  in  three 
years,  that  the  mortgagor  had  remained  in  possession  as 
tenant. 

Report  accepted^  and  judgment  (hereon  for  the  defendants. 

H.  G.  O.  Colby,  for  the  plaintiff! 

T.  D.  Eliot,  for  tie  defendants. 


Charles  M.  Monagle  vs.  The  County  Commissioners  of 

Bristol. 

An  application  to  county  commissioners  for  a  jury  to  assess  damages,  occasioned 
by  the  laying  out  of  a  turnpike  as  a  common  highway,  pursuant  to  the  Bey.  Sts. 
c.  24,  §  11,  and  c.  89,  ff  16,  17,  18,  must  be  made  within  the  time  limited  by  the 
Kev.  Sts.  c.  24,  {  14. 

When  county  commissioners,  on  laying  out  a  highway,  pursuant  to  the  Rev.  Sts.c 
24,  §  11,  or  ordering  specific  repairs  therein,  pursuant  to  St.  1842,  c  86,  H  2,  3, 
make  no  return  of  damages  sustained  by  a  party  who  has  applied  to  them  to 
estimate  his  damages,  this  is  equivalent  to  a  return  that  he  has  sustained  no 
damage ;  and  the  party,  if  aggrieved,  must  apply  for  a  jury  within  the  same  time 
as  if  the  commissioners  had  expressly  returned  that  he  had  sustained  no  damage. 

This  was  a  petition  for  a  mandamus.  The  petitioner  set 
forth  that  in  1846  the  county  commissioners  of  the  county  of 
Bristol  laid  out  a  section  of  the  Taunton  and  Providence 
turnpike  as  a  common  highway,  which  was  duly  accepted 
and  recorded  by  the  commissioners  at  their  meeting  in  Sep- 
tember 1846.  The  petition  then  set  forth  various  orders  of 
the  commissioners  afterwards  made,  as  appearing  on  their 
records,  ordering  the  town  of  Taunton  to  make  and  repair 
said  road,  appointing  an  agent,  in  default  of  the  town,  to  make 
and  complete  the  same,  allowing  the  account  of  the  agent, 
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and  ordering  a  warrant  to  issue  against  the  town  for  the  sum 
paid  to  the  agent,  which  last  order  was  passed  on  the  5th  of 
April,  1848 ;  and  that  this  warrant  was  returned  duly  satisfied. 

The  petitioner  then  averred  that  he  was  seized  of  a  certain 
tract  of  land  adjoining  said  highway ;  "  that  he  was  injured 
in  his  said  property  by  means  of  the  making  and  completion 
of  the  said  highway ;  that  before  and  at  the  time  of  the  com- 
pletion of  the  said  highway,  the  petitioner  notified  the  said 
commissioners  of  his  claim  for  damages  in  consequence  of 
the  injury  so  sustained  by  him,  and  that  at  the  same  time  he 
notified  the  selectmen  of  Taunton  of  his  said  claim :  That 
the  said  selectmen  came  to  no  determination  till  March,  1849, 
when  they  determined  to  award  the  petitioner  no  damages  for 
his  injury  as  aforesaid;  but  whether  the  said  commissioners 
have  found  any  determination  or  estimate  of  his  said  damages 
their  records  do  not  show,  and  the  petitioner  is  not  informed : " 
That  at  a  meeting  of  the  commissioners,  held  on  the  15th 
of  August,  1849,  he  filed  his  petition  praying  for  a  jury  to 
assess  his  damages,  which  petition  was  dismissed  on  the  25th 
of  September,  1849 ;  and  on  the  same  day  the  petitioner  filed 
his  petition,  praying  the  commissioners  to  complete  and  make 
known  to  him  their  estimate  of  his  said  damages,  which  peti- 
tion was  also  dismissed. 

The  prayer  of  the  petition  was  that  this  court  would  issue 
a  writ  of  mandamus,  commanding  the  commissioners  to  com- 
plete and  make  known  their  estimate  of  the  petitioner's  da- 
mages as  aforesaid,  and  to  issue  their  warrant  for  a  jury  to 
assess  the  same. 

This  case  was  argued  and  decided  at  the  last  October 
term. 

N.  Morton,  for  the  petitioner. 

JBL  O.  O.  Colby  and  C.  L  Reed,  for  the  respondents. 

Shaw,  C.  J.  It  is  a  little  difficult  to  ascertain  from  this 
petition,  whether  the  petitioner  seeks  damages  for  injury  to 
his  property,  occasioned  by  the  laying  out  of  the  turnpike  as 
a  highway,  pursuant  to  Rev.  Sts.  c.  24,  §  11 ;  c.  39,  §§  16, 17, 
18 ;  or  for  damages  occasioned  by  specific  repairs,  affecting 
the  grading  and  level  of  the  road,  pursuant  to  St.  1842,  c.  86. 

VOL.  VIII.  31 
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§§  2,  3.  But  whether  the  one  or  the  other,  the  application 
comes  too  late. 

If  any  damage  could  be  claimed  by  the  petitioner,  as  an 
adjacent  proprietor,  which  by  Rev.  Sts.  c.  39,  §  17,  must  be 
very  small,  if  any,  application  for  a  jury,  by  Rev.  Sts.  c.  24, 
§  14,  must  be  made  at  the  same  meeting,  or  at  the  next  suc- 
ceeding meeting,  or  within  a  further  time,  not  exceeding  six 
months.  But  it  is  argued,  that  this  provision  applies  only 
when  the  commissioners  have  estimated  some  damages,  which 
the  party  aggrieved  may  think  too  small.  The  provision,  §  11, 
is,  that  if  damage  shall  be  sustained  by  any  persons  in  their 
property,  the  commissioners  shall  estimate  and  return  the 
same.  Now,  if  no  damage  is  returned,  the  conclusion  is,  that 
in  the  judgment  of  the  commissioners  none  has  been  sustained ; 
it  is  a  judgment  against  his  claim  for  any  damages,  and  if  the 
party  is  aggrieved  by  such  judgment,  it  is  a  case  within  the 
statute,  and  he  must  petition  for  a  jury  within  the  time  limited ; 
otherwise,  he  acquiesces  in  such  judgment 

If  this  is  a  claim  for  damages  occasioned  by  specific  repairs, 
as  by  raising  or  lowering  the  grade  of  the  road  to  the  injury 
of  the  petitioner,  it  depends  on  St.  1842,  c.  86,  §§  2,  3,  pro- 
viding that  whenever  the  commissioners  shall  order  specific 
repairs,  which  shall  occasion  damage,  the  commissioners  shall 
estimate  the  same  and  make  return  thereof,  as  damages  are 
required  to  be  estimated,  on  laying  out  a  highway.  There 
the  same  rule  applies ;  if  the  commissioners  return  no  damage 
for  an  individual,  it  is  equivalent  to  their  judgment,  that  he 
has  sustained  none,  and  then  the  party  aggrieved  may,  by  §  3, 
have  a  jury,  provided  the  application  be  made  within  six 
months  after  the  commissioners  shall  have  made  their  order. 

Now,  without  deciding  which  of  the  orders  of  the  commis- 
sioners occasioned  the  damage  stated  by  the  petitioner,  and 
taking  the  date  of  the  last,  by  which  they  allowed  the  bill  of 
the  agent,  after  the  alterations  were  completed,  as  most  favor- 
able to  him,  it  was  almost  a  year  and  a  half,  from  April,  1848, 
to  August,  1849,  before  his  application  was  made  to  the  com- 
missioners. The  averment  that  he  applied  to  the  selectmen 
of  Taunton,  seems  to  be  wholly  inapplicable. 
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The  court  are  of  opinion  that  the  application,  in  either  view, 
was  too  late,  and  the  decision  of  the  county  commissioners 
rejecting  i1,  right  Petition  dismissed. 


Jambs  "Wing  vs.  The  Inhabitants  of  Fairhaven. 

On  a  bQl  in  equity,  brought  by  the  owner  of  a  mill-dam,  to  restrain  a  town  from 
opening  certain  sluice-ways  therein  on  the  ground  that  the  dam,  by  raising  the 
water  over  certain  highways,  is  a  nuisance,  a  temporary  injunction  will  not  be 
granted,  or,  if  granted  on  application  ex  parte,  will  be  dissolved,  when  it  appears 
that  the  refusal  to  grant,  or  the  dissolution  of  the  injunction  cannot  lead  to  any 
injury,  or  cause  any  loss  to  the  plaintiff,  which  cannot  be  repaired  in  damages, 
or  affect  the  merits  of  the  controversy  on  a  trial  in  due  course. 

In  this  case,  which  was  argued  at  the  last  October  term, 
by  T.  D.  Eliot,  for  the  defendants,  and  by  T.  G.  Coffin,  for 
the  plaintiff,  the  material  facts  appear  in  the  opinion  of  the 
court 

Shaw,  C.  J.  A  bill  in  equity  was  heretofore  brought  by 
the  plaintiff,  to  prohibit  and  restrain  the  defendants,  by  their 
committee  and  agents,  from  opening  certain  sluices,  in  a  dam 
of  the  plaintiff,  which  they  threatened  and  claimed  a  right  to 
do,  on  the  ground  that  by  raising  the  water  over  certain  high* 
ways,  such  dam  was  a  nuisance.  On  filing  the  bill  the  plain- 
tiff, on  an  application  ex  parte,  obtained  an  injunction,  to 
continue  until  the  further  order  of  the  court,  or  some  one 
judge  thereof. 

Such  injunctions,  under  the  early  practice  of  the  court,  as  a 
court  of  equity,  were  granted  with  considerable  facility,  on 
the  ground  that,  being  ex  parte,  it  would  not  affect  the  merits 
on  an  ultimate  hearing,  and  that  if  its  operation  were  con- 
siderably injurious  to  the  respondents,  it  was  competent  for 
them  to  move  to  dissolve  it  on  affidavit,  on  application  to  any 
judge,  upon  short  notice  and  cause  shown.  Somewhat  more 
caution  has  been  observed  in  this  matter,  latterly,  on  conside- 
ration, that  if  such  an  injunction  is  not  necessary  to  prevent 
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irreparable  injury,  or  render  the  purpose  of  the  suit  unavailing! 
it  may  operate  injuriously  to  interrupt  an  important  enter- 
prise, and  because  after  subpoena  served,  the  respondent  has 
notice  of  the  suit,  and  proceeds  at  the  peril  of  all  the  conse- 
quences which  may  ensue. 

The  answer  on  oath  is  now  made,  denying  the  plaintiff's 
equity ;  and  a  motion  made  to  dissolve  the  injunction.  Affi- 
davits have  been  read  on  both  sides. 

From  the  evidence  it  appears,  that  up  to  1847,  the  plaintiff 
had  a  tide-mill,  into  which  the  tide  water  was  received  and 
retained  to  a  certain  height,  and  all  water  raised  over  that 
height  passed  off  by  sluice-gates  at  every  ebb  tide.  Subse- 
quently a  public  road  was  laid  along  and  over  the  dam,  by 
means  of  which  the  dam  was  raised  higher  than  formerly, 
but  the  sluices  were  left  open  below  the  surface  of  the  road,  so 
as  to  raise  and  retain  the  water  to  the  same  height  as  before, 
but  no  higher.  So  it  remained  until  1847,  when  the  plaintiff 
closed  these  flood  and  sluice-gates,  converted  it  into  a  fresh 
water  pond,  and  raised  the  water  higher  than  formerly,  affect- 
ing one  or  more  ways  injuriously. 

The  only  claim  of  the  plaintiff  is  by  prescription,  or  adverse 
use,  in  the  nature  of  prescription.  The  well  known  rule  in 
such  case  applies  to  this,  that  the  use,  which  by  law  confers  a 
right,  limits  and  qualifies  the  right,  and  so  primd  facie  the 
plaintiff  has  no  right  to  change  the  use,  and  thus  raise  and 
retain  the  water  higher  than  it  had  been  formerly. 

The  answer  states,  that  the  water  has  been  raised  higher 
than  formerly ;  this  is  fortified  by  the  evidence  of  the  defend- 
ants, and  not  disproved  by  the  evidence  of  the  plaintiff 

It  has  been  held  that  a  mill-owner  has  no  authority  under 
the  mill  acts  to  overflow  a  highway.  Commonwealth  v.  Stevens, 
10  Pick.  247.  And  the  town  have  an  interest  in  prohibiting 
such  nuisance,  as  builders  of  the  road,  and  as  bound  by  law 
to  keep  all  roads  and  highways  in  repair  and  fit  for  travel 

It  appears  to  the  court,  that  the  dissolution  of  this  injunc- 
tion will  not  lead  to  any  irreparable  injury,  or  cause  any  loss  to 
the  plaintiff  which  cannot  easily  be  repaired  in  damages,  and 
that  it  cannot  affect  the  merits  of  the  controversy  to  be  tried 
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in  due  course.  We  think  that  if  these  facts  had  appeared  as 
they  now  do,  when  this  injunction  was  moved  for,  it  would 
not  have  been  granted,  and  that  it  ought  now  to  be  dissolved 
and  vacated. 


Oliver  Prescott,  Judge,  &c.  vs.  Joseph  E.  Read  &  others. 

An  action  may  be  brought  on  a  probate  bond  at  any  tfane  within  twenty  yean  after 
the  breach  of  condition  relied  on  as  the  ground  of  action. 

This  was  an  action  on  a  probate  bond  given  by  the  defend- 
ants on  the  4th  of  February,  1817,  as  administrators  of  the 
estate  of  Benjamin  Bennett.  The  action  was  for  the  benefit 
of  Henry  Bennett,  a  son  and  heir  at  law  of  the  deceased,  born 
November  16th,  1814. 

It  was  agreed  by  the  parties :  "  That  the  administrators 
returned  into  the  probate  court  an  inventory  of  the  estate  of 
the  deceased  on  the  3d  day  of  June,  1817,  and  not  before ; 
that  the  administrators  had  rendered  but  one  account  of  their 
administration,  namely,  on  the  5th  day  of  April,  1822 ;  that 
Edward  Bennett,  one  of  the  administrators,  had  received 
money,  from  time  to  time,  since  the  rendering  of  the  account 
and  inventory,  up  to  the  time  of  bringing  this  action,  being 
the  proceeds  of  interest  and  dividends  on  certain  stocks  named 
in  said  inventory,  but  of  which  no  account  had  been  rendered, 
and  also  rents  of  real  estate ;  that  said  Bennett  had  received 
the  profits  and  use  of  other  property  named  in  the  inventory, 
since  the  rendering  of  his  account,  not  afterwards  accounted 
for,  but  he  had  lived  in  the  family  of  his  deceased  brother,  the 
intestate,  most  of  the  time  since  his  death,  and  had  expended 
sums  of  money  in  the  support  of  the  widow  and  children 
including  the  real  plaintiff,  that  said  Bennett  had  received 
the  benefit  of  the  labor  of  the  widow  and  children,  including 
the  labor  of  the  real  plaintiff,  but  whether  he  had  expended 
all  the  sums  so  received  was  not  agreed;  that  no  distribution 
81  • 
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had  ever  been  ordered  by  the  probate  court,  and  that  the 
administrators  had  never  paid  over  to  said  Henry  Bennett,  his 
distributive  share  of  the  estate  of  the  deceased,  unless  in  the 
manner  indicated  in  the  facts  above  stated ;  that  the  adminis- 
trators were  duly  cited  to  appear  at  the  probate  court  for  the 
county  of  Bristol,  holden  on  the  6th  of  August,  1847,  to  render 
an  account  of  their  administration,  and  that  they  did  not  so 
appear,  but  made  default ;  that  the  judge  of  probate  author- 
ized the  present  suit;  that  the  widow  of  the  deceased  was 
appointed  guardian  of  said  Henry  Bennett,  during  his  minor- 
ity ;  and  that  a  demand  was  made  on  said  Edward  Bennett 
by  the  plaintiff,  three  or  four  months  before  the  citation  to  the 
probate  court,  for  the  amount  supposed  to  be  due  the  plaintiff 
from  the  estate  of  his  father. 

"  If,  upon  the  above  facts,  the  court  shall  be  of  opinion,  that 
the  condition  of  said  bond  has  been  broken  and  the  same  is 
forfeited,  judgment  is  to  be  entered  accordingly,  and  such  fur- 
ther proceedings  shall  be  had  as  the  court,  under  the  provisions 
of  the  statutes,  shall  order ;  but  if  the  court  shall  be  of  opinion 
that  the  action  cannot  be  maintained,  the  plaintiff  is  to  be- 
come nonsuit  and  defendants  to  take  costs." 

This  case  was  argued  and  decided  at  the  last  October  term. 

N.  Morton,  for  the  plaintiff. 

H.  G.  O.  Colby,  for  the  defendants,  cited  Coffin  v.  Jones,  11 
Pick.  64 ;  Farnam  v.  Brooks,  9  Pick.  212;  Goldhawk  v.  Duane, 
2  Wash.  C.  C.  323. 

Shaw,  C.  J.  A  probate  bond  under  our  statutes  is  an  offi- 
cial bond,  binding  an  executor  or  administrator  to  the  faithful 
performance  of  the  duties  of  his  office ;  it  is  therefore  a  con- 
tinuing bond,  commensurate  in  time  with  those  duties,  each 
violation  of  which  is  a  breach,  and  furnishes  a  cause  of  action. 
Potter  v.  Titcomb,  7  GreenL  315.  Supposing,  therefore,  that  a 
probate  bond  is  within  the  statute  of  limitations,  Rev.  Sts 
c.  120,  §  7,  limiting  actions  to  twenty  years,  it  is  twenty  years 
after  the  occurring  of  the  cause  of  action,  and  not  after  the 
bond  given.  Now,  one  of  the  express  conditions  of  the  bond 
is,  to  render  an  account,  when  thereto  cited  by  the  judge ;  and 
such  citation  may  be  issued  and  an  account  required,  after 
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twenty  years.  While  v.  Swain,  3  Pick.  365.  But  further,  it 
appears  by  the  facts,  that  one  of  the  administrators  has  re- 
ceived money,  as  the  interest  and  dividends  of  stock,  inven- 
toried as  part  of  the  assets  of  the  estate,  at  various  times, 
from  the  rendition  of  his  former  account  to  the  present  time. 
These  proceeds  are  assets,  for  which  the  administrator  is 
accountable.  Upon  every  such  receipt  he  became  liable  to 
account,  and  failing  to  account  upon  citation  was  a  breach 
of  the  bond. 

Judgment  for  the  penalty  of  the  bond ;  case  referred  to  an  audi* 
tor  to  find  the  amount  for  which  execution  may  be  awarded. 


Earl  C.  White  vs.  Thomas  U.  Atkins. 

One  who  agrees  to  work  for  another  a  year  for  a  certain  sam  named,  payable 
monthly,  if  the  former  wishes,  may  at  any  time  daring  the  year  demand  payment 
of  the  wages  due  him  for  the  entire  months  then  elapsed;  and  his  right  to  monthlj 
payments  is  not  waived  by  neglecting  to  demand  the  same  monthly. 

This  was  an  action  of  assumpsit  for  work  and  labor,  in 
which  the  plaintiff  declared  generally,  and  also  on  a  special  con- 
tract, signed  by  both  parties,  which  was  as  follows :  "  Boston, 
6th  February,  1849.  Articles  of  agreement  made  between 
Thomas  G.  Atkins  and  Earl  C.  White.  Said  White  is  to  carry 
on  my  farm  at  Bedford  from  1st  April,  1849,  to  1st  April, 
1850;  and  the  said  White  and  wife  is  to  have  for  his  and 
her  services  the  use  of  the  house  and  furniture,  all  fire-wood 
needed,  and  also  to  have  (150,  one  hundred  and  fifty  dollars, 
per  year,  payable  monthly,  if  he  wishes;  also  the  provisions 
and  board,  the  help  and  washing  that  are  needed ;  also  his 
children." 

The  defendant  pleaded  the  general  issue,  and  specified  in 
defence,  that  "  the  plaintiff  entered  into  a  written  contract  with 
the  defendant  to  work  for  him  for  the  term  of  one  year  from 
the  first  day  of  April,  1849,  to  the  1st  day  of  April,  1850 ;  and 
long  before  the  expiration  of  said  term,  the  plaintiff  left  the 
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employ  and  work  of  the  defendant,  without  justifiable  cause, 
and  against  the  wishes  and  without  the  consent  of  defendant." 

At  the  trial,  which  was  in  the  court  of  common  pleas,  be- 
fore Horn ',  J.,  the  plaintiff  produced  the  contract  declared  upon; 
and  introduced  evidence,  that  he  entered  upon  the  performance 
of  his  contract  at  the  time  stipulated,  and  continued  his  labor 
on  the  farm  until  the  8th  of  July,  1849,  during  which  period 
he  never  expressed  any  wish  to  receive  his  pay  monthly,  and 
that  on  the  last  named  day  he  demanded  his  pay,  and  left  the 
defendant's  service  under  the  following  circumstances :  The 
defendant  carried  on  business  in  Boston,  but  usually  went  out 
to  his  farm  at  Bedford  on  Saturday  afternoons,  returning  to 
Boston  on  the  Monday  morning  following.  He  was  making 
improvements  on  his  farm,  employing  for  that  purpose  a  num- 
ber of  persons,  who  boarded  with  the  plaintiff  in  the  defend- 
ant's house.  On  or  before  the  8th  of  July,  1849,  the  plaintiff, 
while  at  breakfast,  (having  taken  offence  at  a  letter  previously 
received  by  him  from  the  defendant,)  demanded  payment  of 
the  amount  due  him,  saying,  that  if  the  same  was  not  paid 
by  twelve  o'clock  of  that  day,  he  should  leave  and  make  cost 
The  defendant  declined  paying  then,  alleging  that  he  had  not 
the  means,  but  was  unwilling  that  the  plaintiff  should  leave 
The  plaintiff  did  in  fact  leave,  with  his  family,  on  the  same 
day,  at  noon,  and  this  action  was  brought  to  recover  the  sum 
alleged  to  be  due  to  the  plaintiff  on  that  day,  for  his  monthly 
wages  under  the  contract 

It  was  in  evidence,  on  the  part  of  the  defendant,  that  on  the 
day  after  the  plaintiff  had  left  his  employment,  the  plaintiff 
called  at  the  defendant's  counting-room  in  Boston,  and  the 
defendant  then  offered  him  a  check  for  the  amount  due  him, 
but  that  the  plaintiff  refused  to  accept  the  same,  unless  the 
defendant  would  discharge  him  from  the  contract,  which  the 
defendant  declined  doing.  The  defendant  had  brought  an 
action,  which  was  then  pending,  for  the  plaintiff's  breach  of 
contract,  in  leaving  his  service  before  the  expiration  of  the 
year. 

The  defendant  contended,  that  this  was  an  entire  contract, 
and  the  plaintiff  was  not  entitled  to  recover  until  he  had  per* 
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formed  his  part  thereof,  unless  the  defendant  had  unreason* 
ably  neglected  or  refused  to  perform  all  his  engagements, 
and  thereby  rescinded  the  contract;  that  the  plaintiff,  having 
failed  to  request  his  payments  monthly,  had  thereby  waived 
his  right  to  do  so,  and  the  defendant  was  under  no  obligation 
to  pay  until  the  end  of  the  year ;  or,  if  that  ground  was  not 
tenable,  that  the  plaintiff  could  not  demand  his  payment  un- 
til the  expiration  of  the  month  of  July,  nor  even  then,  without 
giving  reasonable  notice,  that  at  the  end  of  that  month  he 
should  require  payment ;  and  that  therefore  he  was  not  justi- 
fied in  abandoning  his  contract  of  service;  but  that  if  he 
could  demand  his  pay  already  accrued,  still  his  demand  must 
be  made  in  such  manner  as  to  give  reasonable  time  to  the 
defendant,  to  obtain  from  his  place  of  business  the  amount 
due,  if  any  thing ;  and  that  the  judge,  upon  the  facts  shown, 
should  instruct  the  jury,  that  the  facts  proved  by  the  plaintiff 
did  not  show  the  allowance  of  a  reasonable  time. 

But  the  presiding  judge  instructed  the  jury,  that  the  right 
to  elect  to  receive  payment  monthly  was  a  continuing  right, 
and  might  be  exercised  by  the  plaintiff  on  the  day  when  he 
demanded  his  wages  that  he  could  then  demand  his  pay  for 
all  the  entire  months  which  had  at  that  time  elapsed ;  but  that 
he  was  bound  to  give  the  defendant  reasonable  notice  of  his 
election ;  that  the  jury  would  consider  whether  the  defendant 
had  the  money  at  Bedford,  and  if  he  had  not,  whether  it  was 
reasonable  to  make  such  a  demand  without  further  notice ; 
that  if  the  defendant  refused  absolutely  to  pay,  and  not  merely 
objected  from  want  of  present  preparation,  then  the  plaintiff 
need  not  wait  before  commencing  his  suit ;  but  that  if  the 
demand  at  Bedford  was  not  such  as  to  give  reasonable  notice, 
and  the  refusal  was  only  on  account  of  the  plaintiff's  want  of 
preparation,  and  not  absolute,  then  the  jury  would  consider 
whether  the  application  at  Boston  did  not  show  a  waiver  by 
the  plaintiff  of  all  objection  on  that  ground.  The  jury  were 
further  instructed,  that  the  contract  was  divisible  at  the  elec- 
tion of  the  plaintiff  if  properly  made. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  defendant 
thereupon  excepted  to  the  rulings. 
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This  case  was  argued  and  decided  at  the  last  October  term. 

T.  G.  Coffin,  for  the  defendant 

N.  Morton,  for  the  plaintiff. 

Shaw,  C.  J.  The  only  question  in  this  case  is,  whether  the 
directions  were  right,  and  the  court  are  of  opinion  that  they 
were.  The  contract  of  the  plaintiff  was,  no  doubt,  for  an 
entire  ) ear's  service;  but  the  performance  of  this  entire  con- 
tract was  not  a  condition  precedent  to  the  plaintiff's  right  to 
recover  any  thing,  because  the  plaintiff  was,  at  his  option, 
entitled  to  receive  his  pay  monthly.  This  is  one  of  the  tests 
to  determine  whether  mutual  contracts  are  dependent  or  inde- 
pendent If  the  whole  is  to  be  performed  on  one  side,  before 
any  thing  is  to  be  done  on  the  other,  they  are  dependent,  and 
performance  is  a  condition  precedent  But  if  something  is  to 
be  done  on  one  side,  before  the  whole  can  be  performed  on  the 
other,  then  they  are  independent  So  here,  where  payments 
were  to  be  made  monthly,  at  the  option  of  the  plaintiff,  that 
is  within  the  year,  the  performance  of  a  year's  service  could 
not  be  a  condition  precedent  to  demanding  a  month's  pay. 
Couch  v.  Ingersoll,  2  Pick.  292. 

The  same  contract  may  embrace  some  stipulations  which 
are  dependent,  some  independent  Kane  v.  Hood,  13  Pick. 
281.  The  present  contract  is  of  this  character.  The  per- 
formance of  a  year's  service  was  necessarily  independent,  and 
could  not  be  a  condition  precedent  to  a  monthly  payment 
within  the  year.  But  as  the  monthly  payments  were  to  be 
made  for  services  actually  to  be  done,  the  performance  of  a 
month's  service  was  a  condition  precedent  to  the  right  to  de- 
mand a  month's  wages,  and  these,  therefore,  were  dependent 
stipulations. 

Then,  applying  the  well  known  rule  of  law,  that  a  depend- 
ent stipulation  is  a  condition,  and  performance  must  be  aver- 
red and  proved  in  order  to  recover ;  but  that  mutual  and  inde- 
pendent stipulations  are  not  conditions,  but  each  party  has  a 
remedy  by  action  for  non-performance  by  the  other,  without 
showing  performance  on  his  own  part ;  the  defendant  was 
bound  to  pay  for  each  month's  service  when  performed,  upon 
proper  notice  of  the  plaintiff's  option;  and  the  defendant's 
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remedy  against  the  plaintiff,  should  be  fail  to  perform  his  con- 
tract for  a  year's  service,  was  not  by  refusing  payment  of 
monthly  wages  earned  and  due  by  the  contract 

The  case  of  Reab  v.  Moor>  19  Johns.  337,  was  like  this  in 
being  an  entire  contract  for  a  sum  to  be  paid  for  a  year's  ser- 
vice, and  the  court  held  that  the  plaintiff^  having  left  the  ser- 
vice within  the  year,  could  not  recover  pro  rata.  But  the 
decision  went  on  the  ground,  that  the  stipulation  was  for 
payment  of  an  entire  sum,  and  the  court  took  care  to  remark, 
that  there  was  no  promise  to  pay  monthly. 

In  regard  to  the  supposed  waiver  of  monthly  payments, 
relied  on  by  the  defendant,  we  think  a  month's  wages  became 
due  to  the  plaintiff  at  the  expiration  of  each  month's  service, 
in  conformity  with  and  in  performance  of  the  contract,  on 
proper  notice  and  demand ;  and  the  mere  forbearance  of  de- 
mand was  no  waiver  of  the  right. 

The  court  are  of  opinion,  that  the  directions  of  the  judge 
were  in  strict  conformity  with  these  views  of  the  law,  and  that 
he  left  the  evidence  to  the  jury  with  proper  instructions,  to 
find  whether  the  plaintiff  gave  proper  notice  of  his  option,  and 
made  a  reasonable  demand  of  payment  for  his  wages,  for  the 
months  actually  completed,  and  if  so,  to  find  for  the  plaintiff 
otherwise  for  the  defendant  Exceptions  overruled. 


Thb  Inhabitants  of  Seekonk  vs.  Thb  Inhabitants  of 
Rbhoboth. 

In  computing  the  thirty  days,  within  which  a  town,liable  for  the  rapport  of  a  pan- 
per,  is  required,  by  the  Rer.  8ts.  c.  46,  4  15,  to  remore  him  from  the  town  in 
which  he  has  reccired  rapport,  in  order  to  exempt  the  former  from  liability 
therefor  at  a  greater  rate  than  one  dollar  a  week,  the  day,  on  which  notice  it 
"RoeiYed  that  the  rapport  has  been  furnished,  is  to  be  excluded. 

This  was  an  action  of  assumpsit,  to  recover  the  sum  of 
thirty-one  dollars  and  sixty-nine  cents,  for  the  support  of  Joseph 
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C.  Barney,  a  pauper,  whose  settlement  was  admitted  to  be  in 
the  town  of  Rehoboth. 

It  was  agreed,  that  the  pauper  first  fell  into  distress  and 
stood  in  need  of  immediate  relief,  on  the  6th  of  March,  1848, 
and  that  the  expenses  of  his  support,  claimed  by  the  plaintiffs 
in  this  action,  commenced  on  that  day ;  that  the  overseers  of 
Seekonk  gave  notice  to  the  defendants  by  letter,  dated  March 
7th,  1848,  that  they  had  furnished  assistance  to  the  pauper, 
and  claimed  the  same  of  the  defendants ;  that  the  letter  was 
mailed  March  8th,  1848,  and  was  received  in  the  post-office 
of  Rehoboth,  after  seven  o'clock  on  the  evening  of  March  9th, 
1848 ;  that  the  defendants  removed  the  pauper  from  Seekonk 
to  Rehoboth,  on  the  8th  of  April,  1848,  and  before  seven 
o'clock  in  the  afternoon  of  that  day. 

At  the  return  term  of  the  action,  the  defendants  tendered 
to  the  plaintiffs  the  sum  of  six  dollars,  and  paid  the  same  into 
court,  and  also  offered  to  pay  the  plaintiffs'  costs  up  to  the 
time  of  the  tender. 

It  was  agreed,  that  if  upon  the  foregoing  facts  the  plaintiffs 
were  entitled  to  recover  more  than  the  amount  tendered  as 
above,  judgment  should  be  entered  for  the  plaintiffs,  for  the 
amount  sued  for,  deducting  the  amount  of  the  tender ;  other- 
wise, judgment  was  to  be  entered  for  the  defendants  for  their 
costs  accrued  subsequent  to  the  tender  to  the  time  of  final 
judgment 

Upon  this  statement  of  facts,  the  court  of  common  pleas 
rendered  judgment  for  the  defendants,  and  the  plaintiffs  there- 
upon appealed  to  this  court, 

C.  L  Reed,  for  the  plaintiffs.  In  strict  justice  and  equity, 
the  plaintiffs  are  clearly  entitled  to  recover  the  full  amount 
claimed  of  the  defendants,  in  whose  town  the  settlement  of 
the  pauper  is  admitted  to  be.  Andover  v.  Contois  13  Mass. 
547.  The  defendants  rely  on  Rev.  Sts.  c.  46,  §  15,  which  pro- 
vide that  "  when  any  person  shall  be  supported  in  any  town, 
other  than  that  in  which  he  has  his  settlement,  the  town  that 
is  liable  for  his  support  shall  not,  in  any  case,  be  required  to 
pay  therefor  more  than  at  the  rate  of  one  dollar  a  week ;  pro- 
vided the  town  that  is  liable  for  the  support  of  the  pauper 
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shall  cause  him  to  be  removed  within  thirty  days  from  the 
Lime  of  receiving  legal  notice  that  such  support  has  been  fur 
nished."  This  statute  is  to  be  construed  strictly  against  the 
defendants.  Ware  v.  Wxlbraham,  4  Pick.  45;  Seekonk  v. 
Aitleborough,  7  Pick.  155 ;  Webster  v.  Uzbridge,  13  Met.  198. 

The  only  question  in  this  case  is  whether,  in  computing  the 
thirty  days  mentioned  in  the  statute,  the  9th  of  March,  being 
the  day  on  which  the  notice  was  received  by  the  defendants, 
is  to  be  included  or  excluded.  And  the  plaintiffs  contend  that 
it  should  be  included.  See,  on  this  point,  Pugh  v.  Leeds, 
Cowp.  714 ;  Castle  v.  Burditt,  3  T.  R.  623 ;  Ex  parte  Fallon, 
5  T.  R.  283;  Glassington  v.  Rawlins,  3  East,  407 ;  Henry  v. 
Jones,  8  Mass.  453;  Blanchard  v.  Hilliard,  11  Mass.  85 ;  Wood- 
bridge  v.  Brigham,  12  Mass.  403,  and  13  Mass.  556 ;  Presbrey 
v.  Williams,  15  Mass.  193 ;  Portland  Bank  v.  Maine  Bank,  11 
Mass.  204 ;  Bigelow  v.  Willsan,  1  Pick.  485;  Wheeler  v.  Bent, 
4  Pick.  167;  Wiggin  v.  Peters,  1  Met  127.  No  definite  rule 
can  be  drawn  from  these  decisions,  which  are  apparently  con- 
flicting. Each  case  has  been  decided  on  its  own  merits,  and 
in  every  instance  the  court  have  so  decided  as  to  do.  strict 
justice  between  the  parties.  And  that  is  all  we  ask  in  this 
case. 

N.  Morton  and  E.  H.  Bennett,  for  the  defendants,  relied  oh 
Bigelow  v.  Willson,  1  Pick.  494 ;  Wiggin  v.  Peters,  1  Met 
127;  Windsor  v.  China,  4  Greenl.  298. 

Shaw,  C.  J.  The  removal  of  a  pauper,  by  the  town  of  his 
settlement,  within  thirty  days  from  the  time  of  receiving  legal 
notice,  from  the  town  relieving  the  pauper,  that  such  support 
has  been  furnished,  according  to  Rev.  Sts.  c.  46,  §  15,  is  a 
strict  condition  precedent,  which  must  be  complied  with,  to 
exempt  the  town  of  his  settlement  from  the  payment  of  the 
actual  cost  of  such  support  Webster  v.  Uzbridge,  13  Met 
198. 

The  notice  was  received  by  the  defendants  on  the  9th  of 
March,  and  the  removal  was  effected  on  the  8th  of  April 
Whether  the  removal  was  in  time  turns  on  the  controverted 
question,  whether  the  day,  on  which  the  notice  was  to  be 
received,  is  to  be  counted  as  one  of  the  thirty.  We  consider 
vol.  viii  32 
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it  now  well  settled  as  a  general  rale,  that  when  an  act  is  to 
be  done,  within  a  given  number  of  days  from  the  date,  or  day 
of  the  date,  or  act  done,  the  day  of  the  date  is  excluded ; 
otherwise,  an  act  to  be  done  in  one  day  must  be  done  on 
the  same  day ;  and  as  there  is  no  fraction  of  a  day,  such 
stipulation  must  create  an  obligation  to  do  it  instanter 
Among  the  numerous  cases  we  shall  cite  only  the  two  latest. 
Wiggin  v.  Peters,  1  Met  127 ;  Windsor  v.  China,  4  GreenL 
298. 

According  to  this  rule,  notice  having  been  received  on  the 
9th  of  March,  the  10th  was  the  first  of  the  term  of  thirty,  and 
the  8th  of  April  the  last,  including  the  whole  of  that  day. 
Within  such  term  of  thirty  days  the  removal  was  effected, 
and  the  condition  of  the  statute  complied  with* 

Judgment  far  the  defendants. 


Uborob  W.  Morbt  vs.  The  Whittbnton  Mills. 

A  judgment  of  the  court  of  common  pleas,  on  a  plea  in  abatement  to  a  complaint 
under  the  mill  act,  is  within  the  provisions  of  St  1840,  c.  87,  $  5,  as  to  pleas  in 
abatement,  and  cannot  be  brought  before  this  court  by  exceptions,  writ  of  error, 
or  appeal. 

In  this  case,  which  was  a  complaint  under  the  Rev.  Sts. 
§  116,  to  recover  compensation  for  damages  occasioned  by 
flowing  the  complainant's  land  by  the  respondents'  dam,  the 
respondents  pleaded  in  abatement,  that  if  any  such  dam  was 
kept  or  maintained,  or  such  damage  done,  as  alleged  in  the 
complaint,  it  was  by  the  respondents  jointly  with  certain  other 
persons  named;  and  that  such  persons  should  have  been 
joined  in  the  complaint  as  respondents*  To  this  plea  there 
was  a  general  demurrer  and  joinder,  on  which  the  court  of 
common  pleas  gave  judgment  for  the  respondents,  and  the 
complainant  appealed. 

T.  D.  Eliot,  few  the  complainant 
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No  argument  was  made  for  the  respondents. 

By  the  Court.  This  case  presents  a  single  point  of  prac- 
tice under  the  jurisdiction  act,  St.  1840,  c.  87.  It  was  a  com- 
plaint in  the  court  of  common  pleas  for  flowing;  plea  in 
abatement,  the  non-joinder  of  other  parties  as  defendants; 
demurrer  thereto,  joinder  and  judgment  for  respondents;  from 
which  the  complainant  appealed.  The  jurisdiction  act,  §  4, 
in  allowing  questions  of  law  to  be  brought  before  this  court, 
by  exceptions  or  writ  of  error,  expressly  excepts  those  arising 
on  pleas  in  abatement;  and,  as  more  directly  applicable  to 
the  present  case,  §  5,  allowing  a  party  aggrieved  by  any  judg- 
ment, founded  on  any  matter  of  law  apparent  on  the  record, 
to  appeal  from  the  court  of  common  pleas  to  this  court,  ex- 
pressly excepts  judgments  on  pleas  in  abatement.  This  case 
is  within  the  exceptions  in  the  statute ;  the  appeal  was  impro- 
vidently  taken  and  allowed,  and  the  case  must  be  remanded 
to  the  court  of  common  pleas. 


Ctrus  Lothrop  vs.  John  Tildbn  &  others. 

A  discharge  of  an  insolvent  debtor  from  "  all  debts  founded  on  any  contract  made 
bj  him/'  obtained  under  proceedings  in  insolvency  instituted  by  him  in  his  indi- 
vidual capacity  and  also  as  member  of  a  late  firm,  discharges  him  from  his  lia- 
bility for  the  debts  of  such  firm. 

Where  a  discharge  in  insolvency  was  pleaded  to  a  subsequent  action  against  the 
debtor,  and  was  sought  to  be  impeached  on  the  ground  that  the  debtor  did  not  file 
schedules  of  his  debts  and  assets  before  the  commissioner;  a  statement  in  the 
record  of  the  proceedings  before  the  commissioner,  that  the  debtor  did  produce 
such  schedules,  was  held  to  be  sufficient  evidence  of  that  fact,  in  the  absence  of 
evidence  to  the  contrary. 

This  was  an  action  of  assumpsit  against  John  Tilden, 
Martin  Hayward,  and  Howard  Tilden,  upon  several  promis- 
sory notes,  signed  previous  to  1843  by  the  firm  of  John  Tilden 
k  company,  of  which  the  defendants  were  members.  John 
Tilden  pleaded  a  certificate  of  discharge  obtained  under  pro* 


Digitized  by  VjOOQlC 


376  BRISTOL,  PLYMOUTH,  &o 

Lothrop  v.  Tilden  &  others. 

ceedings  in  insolvency  on  a  petition  instituted  by  him  in  J&« 
nuary,  1844.  This  certificate  purported  to  discharge  John 
Tilden  from  all  debts,  proved  or  provable  against  his  estate, 
ajid  "  founded  on  any  contract  made  by  him,"  &c 

At  the  trial,  which  was  before  Bigelow,  J.,  in  the  court  of 
common  pleas,  the  plaintiff  contended  that  the  discharge  was 
no  bar  to  this  action,  by  reason  of  insufficiency  on  its  face, 
because  it  did  not  purport  to  discharge  John  Tilden  from  the 
debts  of  the  firm  of  John  Tilden  &  company.  But,  as  it 
appeared  by  a  copy  of  the  petition,  on  which  the  warrant  in 
insolvency  issued,  that  the  petitioner  represented  himself  to  be 
personally  indebted,  and  also  to  be  indebted  as  a  member  of 
the  late  firm  of  John  Tilden  &  company ;  and  as  the  record 
and  files  of  the  debts  proved  showed  that  all  the  debts  proved 
in  the  case  were  partnership  debts  of  John  Tilden  &  company ; 
the  judge  ruled  that  the  certificate  was  sufficient  to  discharge 
the  debt  in  suit. 

The  plaintiff,  in  a  specification  filed  in  avoidance  of  the 
discharge,  alleged  that  John  Tilden  never  produced  to  the 
master,  nor  delivered  to  his  assignee,  a  schedule  of  his  debts 
and  property.  The  defendant  introduced  no  evidence  that  he 
filed  his  schedules  of  debts  and  assets,  except  a  recital  in  the 
record  of  the  proceedings  in  insolvency  that  "  the  said  John 
Tilden  produced  a  schedule  of  his  creditors,  and  of  the  debts 
due  to  them  respectively ;  also  a  schedule  of  his  real  and  per- 
sonal estate."  The  plaintiff  introduced  no  evidence  to  control 
this  statement  in  the  record ;  and  the  judge  ruled,  that  this 
statement  in  the  record  was  sufficient  evidence  that  the  de- 
fendant duly  filed  his  schedules  of  debts  and  assets. 

A  verdict  being  returned  for  the  defendant,  John  Tilden, 
the  plaintiff  alleged  exceptions  to  the  rulings  of  the  judge. 

T.  G.  Coffin,  for  the  plaintiff. 

E.  Ames,  for  John  Tilden. 

By  the  Court.  The  discharge  of  the  defendant  is  a 
good  bar  against  debts  due  from  the  firm,  of  which  he  had 
been  a  member.  Such  debts  were,  strictly  speaking,  "his 
debts."  He  was  liable  in  solido  for  them,  and  his  individual 
property,  after  paying  his  separate  debts,  was  applicable  in 
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insolvency  to  their  payment.  They  were  also  provable  against 
his  estate,  and  were  within  the  express  terms  of  St.  1838,  c.  163, 
§§  7,  21.    See  Ex  parte  Yale,  3  P.  Wms.  24,  note. 

The  plaintiff  having  offered  no  evidence  to  impeach  the 
discharge,  and  it  being  shown  by  the  record  of  proceedings  in 
insolvency,  that  the  defendant  had  produced  schedules  of  his 
debts  and  assets,  there  is  very  clearly  no  ground,  on  which 
the  plaintiff  can  maintain  his  action. 

Exceptions  overruled. 


Francis  Williams  vs.  Thomas  J.  Coggeshall. 

A  creditor,  who  proves  his  claim  against  his  debtor  under  proceedings  in  insolvency, 
and  receives  a  dividend  thereon,  is  not  thereby  estopped  to  contest  his  debtor's 
discharge  under  the  insolvent  laws,  by  showing  that  it  is  void  on  any  of  the 
grounds  upon  which  those  laws  provide  that  it  shall  be  of  no  effect ;  nor  is  the 
creditor's  right  so  to  contest  it  affected  by  the  fact,  that  the  debtor's  application 
for  the  discharge  was  opposed  before  the  commissioner,  and  no  appeal  taken  from 
his  decision  granting  the  discbarge. 

Under  St.  1841,  e.  124,  $  8,  a  conveyance  of  property,  made  by  a  debtor,  actually 
insolvent,  within  six  months  of  the  institution  of  proceedings  in  insolvency, 
intending  to  give  a  preference  to  a  preexisting  creditor,  renders  ineffectual  a 
discharge  obtained  by  him  under  such  proceedings  in  insolvency,  unless  the 
debtor  makes  it  appear  that  at  the  time  of  making  such  preference  he  had  reason 
able  cause  to  believe  himself  solvent 

By  St.  1844,  c.  178,  $  8,  in  order  to  invalidate  a  discharge  in  insolvency,  on  the 
ground  of  a  conveyance  made  by  the  debtor,  in  payment  of  a  preexisting  debt, 
with  intent  to  give  a  preference,  within  six  months  previous  to  the  institution  of 
the  proceedings  in  insolvency,  the  burden  of  proof  is  on  the  creditor  to  show 
that  the  debtor,  at  the  time  of  making  the  conveyance,  was  insolvent,  and  had 
no  reasonable  cause  to  believe  himself  solvent 

Where  a  discharge  under  the  insolvent  laws  is  pleaded,  and  the  plaintiff  flies  a  spe- 
cification of  the  grounds  on  which  he  shall  seek  to  avoid  the  discharge,  he  cachet 
be  permitted  at  the  trial  to  take  objections  to  the  validity  of  the  discharge,  not 
mentioned  in  his  specification. 

This  was  an  action  of  assumpsit,  commenced  in  the  court 
of  common  pleas  on  the  11th  of  March,  1850,  on  a  promissory 
note  for  two  thousand  dollars,  dated  July  1st,  1848,  and  pay* 
able  to  the  plaintiff  on  demand  with  interest 
32# 
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At  the  April  terra  of  that  court,  1851,  the  defendant  pleaded 
a  certificate  of  discharge  under  the  insolvent  laws,  granted  to 
him  on  the  23d  of  November,  1850,  under  proceedings  com* 
menced  about  the  end  of  April,  1850* 

The  plaintiff,  by  way  of  replication  to  the  defendant's  plea, 
and  in  avoidance  of  the  discharge,  filed  specifications,  charg- 
ing that  the  defendant  did  not  deliver  all  his  property  to  the 
messenger  appointed  by  the  commissioners  of  insolvency,  but 
withheld  a  large  amount  thereof,  (the  items  of  which  were 
specified),  for  his  own  use;  also  that  the  defendant,  being  in- 
solvent and  in  contemplation  of  insolvency  within  six  months 
previous  to  the  commencement  of  said  insolvency  proceedings, 
paid  large  sums  of  money  and  conveyed  a  large  amount  of 
property,  (the  particulars  of  which  were  mentioned,)  to  divers 
persons  named,  being  existing  creditors  of  the  defendant,  in- 
tending thereby  to  prefer  said  creditors. 

The  defendant  objects  that  inasmuch  as  the  plaintiff  pre* 
sented  and  proved  his  claim  before  the  commissioner  of  insol- 
vency, while  this  action  was  pending  in  court,  (which  fact  is 
admitted,)  the  plaintiff  cannot  farther  prosecute  this  action. 
The  defendant  further  objects,  that  the  matter  of  the  allegations 
now  made  by  the  plaintiff,  having  been  inquired  into  before 
the  commissioner  by  the  creditors  in  person  or  by  attorney, 
and  having  been  passed  upon  by  the  commissioner,  and  no 
appeal  having  been  taken  by  the  assignee  or  by  any  other 
person  from  the  decision  of  the  commissioner  granting  the 
discharge,  the  plaintiff  cannot  in  this  action  reexamine  the 
case  before  this  court 

The  parties  submitted  the  case  to  the  court  upon  the  fore- 
going statement,  with  the  agreement  that  such  judgment 
might  be  rendered  thereon  as  the  court  should  deem  proper* 

N.  Morton,  for  the  plaintiff 

H.  G.  O.  Colby y  for  the  defendant,  cited  Read  v.  Sowerby, 
3  M.  &  S.  78 ;  Ex  parte  Buckle,  1  Glyn  &  Jameson,  32. 

Dkwey,  J.  The  question  raised  in  this  case,  as  to  the  right 
of  a  creditor,  who  proves  his  claim  under  proceedings  in  in- 
solvency, afterwards  to  contest  the  validity  of  the  debtor's 
discharge,  by  showing  that  such  discharge  is  void,  by  reason 
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of  preferences  made  by  the  debtor,  or  concealments  of  his 
property,  or  other  acts  in  violation  of  the  statute,  was  folly 
decided  by  this  court  in  the  case  of  Morse  v.  Reedy  13  Met  62. 
That  case  was  one  where  the  action  had  been  commenced 
prior  to  the  institution  of  any  proceedings  in  insolvency,  after 
which  the  creditor  proved  his  debt,  and  received  his  pro  rata 
dividend,  and  also  the  full  costs  of  his  action,  that  had  already 
accrued.  But  it  was  held  that  the  creditor  was  not  estopped, 
upon  the  plea  of  a  discharge  in  insolvency  being  filed,  to  deny 
its  validity  and  avoid  it  by  proof  of  such  facts  as  would  avoid 
the  discharge,  as  against  creditors  who  had  not  then  proved 
their  claims  and  received  dividends. 

It  was  further  contended  in  the  present  case,  that  the  appli* 
cation  of  the  debtor  for  his  discharge  having  been  opposed 
before  the  commissioner  in  insolvency  by  his  creditors,  the 
plaintiff  could  not  reopen  that  question.  But  this,  we  think, 
is  an  entirely  erroneous  view  of  the  matter.  The  statute  of 
1838,  c.  163,  §  10,  expressly  gives  this  right  to  avoid  the  dis- 
charge for  the  causes  there  stated,  after  it  has  been  granted 
and  when  it  is  offered  in  defence.  Creditors  may  interpose 
and  urge  objections  so  far  as  they  are  then  known,  to  the 
granting  of  a  discharge  at  all  But  their  rights  also  equally 
extend  to  an  avoidance  of  such  discharge,  if  granted,  upon 
proof  of  those  preferences,  or  other  frauds  upon  the  insolvent 
law,  which  the  statute  has  declared  shall  avoid  the  discharge, 
if  obtained. 

The  case  will  stand  for  trial  upon  the  issue  joined,  raising 
the  question  of  the  avoidance  of  this  discharge. 


A  new  trial  was  accordingly  had  in  this  court  at  the  No- 
vember term,  1851,  when  the  plaintiff,  in  order  to  avoid  the 
defendant's  discharge,  offered  evidence  tending  to  prove  that 
the  defendant,  within  three  months  before  the  filing  of  his 
petition  for  the  benefit  of  the  insolvent  laws,  conveyed  real 
and  personal  property,  in  payment  of  preexisting  debts,  intend- 
ing thereby  to  prefer  certain  creditors;  and  the  plaintiff  re* 
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quested  the  presiding  judge  to  rule,  that  if  the  jury  were  satis- 
fied of  that  fact,  the  discharge  was  of  no  effect,  unless  the 
defendant  should  make  it  appear,  that  at  the  time  of  such 
conveyance  he  had  reasonable  cause  to  believe  himself  sol- 
vent ;  and  that  the  burden  of  proof  was  upon  him.  But  the 
presiding  judge  ruled  that  the  burden  of  proof  was  not  on  the 
defendant ;  and  further  instructed  the  jury,  that  payment  of  a 
preexisting  debt,  by  an  insolvent  debtor,  within  three  months 
before  filing  his  petition,  was  not  sufficient  to  invalidate  his 
discharge,  unless  such  payment  was  made  with  a  knowledge 
of  his  insolvency,  and  with  an  intent  to  give  a  preference ; 
and  that  such  intent  was  not  necessarily  to  be  inferred  from 
the  fact  of  payment  The  judge  read  to  the  jury  the  decision 
of  the  court  on  this  point,  in  Jones  v.  Howland,  8  Met.  377, 
and  instructed  them  that  they  should  apply  the  law,  as  there 
laid  down,  to  the  evidence  in  this  case. 

It  appeared  that  the  defendant's  discharge  was  granted 
within  six  months  after  the  assignment  of  his  property  was 
made ;  and  that  the  only  notice  of  the  second  and  third  meet- 
ings of  creditors  was  by  publication  in  a  newspaper,  no  notice 
being  sent  to  the  creditors.  And  the  plaintiff  contended,  that 
for  these  reasons  the  discharge  was  inoperative,  the  plaintiff 
not  having  assented  thereto.  The  messenger,  to  whom  the 
warrant  against  the  defendant  was  directed,  testified  that  no 
books,  papers,  goods  or  estate,  were  delivered  to  him  by  the 
defendant,  although  he  called  on  him  frequently  for  the  same ; 
that  the  only  schedule  he  received  from  the  defendant  was  a 
list  of  the  names  of  about  thirty  creditors,  with  a  statement 
of  their  residences,  and  no  other  particulars ;  that  the  list  of 
creditors  was  not  filed  before  the  commissioner,  until  the 
second  adjournment  of  the  first  meeting  of  creditors,  and 
after  the  choice  of  assignees;  and  that  the  list  then  contained 
the  names  of  seventy  creditors.  And  the  plaintiff  contended, 
that  for  the  failure  to  furnish  a  suitable  schedule  to  the  mes- 
senger, and  to  deliver  the  property  to  him  on  demand,  the 
discharge  was  invalid.  But  the  judge  ruled  that  none  of 
these  objections  were  open  to  the  plaintiff,  because  they  were 
Dot  mentioned  in  his  specification. 


Digitized  by  VjOOQlC 


OCTOBER  TERM  1851.  381 

Williams  v.  Coggeshall. 

A  verdict  was  returned  for  the  defendant.  And  to  these 
rulings  and  instructions  the  plaintiff  alleged  exceptions,  which 
were  argued  and  decided  at  the  October  term,  1852. 

E.  H.  Bennett,  for  the  plaintiff 

H.  G.  O.  Colby,  for  the  defendant 

Bioelow,  J.  The  proceedings  in  insolvency,  under  which 
the  defendant  obtained  his  discharge,  were  had  in  the  year 
1860,  and  were  subject  to  the  provisions  of  law  then  in  force 
relative  thereto.  It  was  sufficient,  therefore,  for  the  plaintiff 
in  order  to  invalidate  the  discharge,  to  show  that  the  defend- 
ant was  in  fact  insolvent,  and  had  no  reasonable  ground  to 
believe  himself  solvent.  It  was  not  necessary  to  prove  a 
knowledge  by  the  defendant  of  his  insolvency  at  the  time  of 
the  conveyances  alleged  to  have  been  made  to  prefer  preexist- 
ing creditors.  Holbrook  v.  Jackson,  7  Cush.  136,  149.  The 
case  of  Jones  v.  Howland,  8  Met  377,  arose  under  the  bank- 
rupt act  of  the  United  States,  and  the  rule  there  laid  down,  as 
to  proof  of  knowledge  of  insolvency  by  the  defendant  at  the 
time  of  an  alleged  fraudulent  conveyance,  is  not  applicable 
to  a  discharge  obtained  under  the  insolvent  laws  of  this  state. 
The  instructions  of  the  court  on  this  point  were  therefore 
erroneous,  and  there  must  be  a  new  trial 

The  rulings  of  the  court  upon  the  other  questions  raised  at 
the  trial  were  correct.  The  burden  of  proof  respecting  fraud- 
ulent preferences,  as  affecting  the  discharge  of  a  debtor,  is 
regulated  by  St.  1844,  c.  178,  §  8,  and  is  in  express  terms  im- 
posed on  the  creditor.  In  this  particular  the  provision  of  St. 
1841,  c.  124,  §  3,  is  repealed,  and  the  creditor  is  bound  to  show 
both  the  insolvency  of  his  debtor,  and  that  he  had  reasonable 
and  sufficient  cause  to  believe  himself  insolvent,  in  order  to 
invalidate  his  discharge. 

We  think  the  plaintiff  was  rightly  confined  at  the  trial  to 
the  specific  objections  to  the  defendant's  discharge,  of  which 
notice  had  been  given  in  the  specification  filed  by  the  plain- 
tiff. The  reason  is  not  that  the  specification  was  too  gene- 
ral, but  that  it  contained  no  statement  at  all  of  the  particular 
grounds  on  which  the  plaintiff  sought  to  avoid  the  discharge. 
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The  defendant  was  not  bound  to  answer  objections  of  which 
he  had  received  no  notice,  either  specific  or  general,  in  the 
specification  filed  by  the  plaintiff.  Robinson  v.  Wadsworth^ 
8  Met  70.  Exceptions  sustained. 


Cyrus  Lothrop  vs.  Nathan  Kino. 

A  debtoi  promised  one  of  his  creditors  in  writing  to  pay  his  debt,in  conaideratioa 
of  his  signing,  with  other  creditors,  a  composition  deed,  agreeing  to  discharge  the 
debtor  from  all  his  liabilities,  and  to  take  a  dividend  of  his  assets ;  and  the  cre- 
ditor accordingly  signed  the  composition  deed.  It  was  held,  that  he  could  not 
afterwards  maintain  an  action  against  the  debtor  for  the  debt. 

This  was  assumpsit  on  a  promissory  note  for  $200,  made 
by  the  defendant  to  the  plaintiff,  and  dated  June  34th,  1841. 
The  defendant  specified  in  defence  a  discharge  by  a  release, 
dated  the  24th  of  November,  1842. 

At  the  trial  in  the  court  of  common  pleas,  before  Mellen,  J., 
the  plaintiff,  to  maintain  the  case  on  his  part,  read  the  note 
declared  on,  and  a  paper  signed  by  the  defendant,  of  which 
the  following  is  a  copy:  "January  25, 1843.  In  considera- 
tion of  Cyrus  Lothrop's  having  this  day  signed  an  instrument 
with  Peter  H.  Pierce,  Arad  Thompson,  and  others,  agreeing 
to  discharge  me  from  my  liabilities  and  to  take  the  dividend 
of  my  assets,  (said  instrument  bears  date  November  24th, 
1842),  I  do  agree  and  promise  to  pay  the  said  Cyrus  Lothrop 
the  full  amount  of  the  note  which  I  now  owe  said  Lothrop 
and  all  costs  thereon,  (said  note  is  dated  June  24th,  1841,  for 
two  hundred  dollars,  with  interest  on  demand,)  said  Lothrop 
is  to  receive  and  apply  his  share  in  part  payment  of  said  note 
and  costs  thereon,  and  I  promise  to  pay  and  make  up  to 
said  Lothrop  the  deficiency,  if  any  there  be  after  deducting 
said  dividend."     The  plaintiff  here  rested  his  case. 

The  defendant  gave  in  evidence  an  assignment,  dated  the 
24th  of  November,  1842,  made  by  him  to  Arad  Thompson 
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and  others  for  the  benefit  of  his  creditors,  and  containing  ar 
agreement  on  the  part  of  the  creditors  executing  it,  to  release 
the  defendant  from  all  his  liabilities,  and  to  take  a  dividend 
of  his  assets ;  which  assignment  was  duly  executed  by  the  de 
fendant,  and  by  the  plaintiff  and  other  creditors,  and  deliverec 
to  the  assignees  named  therein. 

The  presiding  judge  thereupon  ruled,  that  if  there  was  tic 
fraud  in  the  defendant  in  making  this  assignment,  and  it  wa* 
duly  carried  into  execution,  and  if  the  paper  signed  by  the 
defendant  was  made  at  the  same  time  with,  and  in  considera- 
tion of,  the  plaintiff's  signing  the  assignment,  the  assignment 
discharged  the  defendant  from  his  liability  on  the  note. 

A  verdict  was  taken  for  the  defendant,  and  the  plaintiff 
alleged  exceptions  to  the  ruling  of  the  judge. 

T.  O.  Coffin  for  the  plaintiff 

E.  Robinson,  for  the  defendant 

Shaw,  C.  J.  This  case  is  decided  by  that  of  Case  v.  Gemsh, 
15  Pick.  49.  Any  private  and  separate  agreement,  made  by 
one  of  several  creditors  who  are  parties  to  a  composition  deed 
is  a  fraud  on  other  parties,  as  well  as  an  unwarrantable  means 
of  coercion,  practised  on  the  debtor,  and  is  void.  But  this 
action  is  obnoxious  to  a  further  objection.  The  declaration 
is  on  the  note ;  the  note  is  released  by  the  releasing  clause  in 
the  assignment,  and  is  so  regarded  by  the  terms  of  the  sepa- 
rate paper,  executed  simultaneously  with  the  plaintiff's  exe- 
cution of  the  assignment.  The  plaintiff's  remedy,  if  he  had 
any,  was  upon  that  paper ;  but  for  the  reason  already  given, 
that  promise  to  pay  the  amount  which  would  remain  due, 
after  receiving  a  dividend  under  the  assignment,  was  fraudu- 
lent and  void.     Ramsdell  v.  Edgarton,  8  Met  227. 

No  objection  was  made  to  the  trust  assignment  for  creditors, 
made  November  24th,  1842,  that  it  was  void  by  force  of  the 
statute  of  1836,  respecting  assignments.  Perhaps  all  the  cre- 
ditors were  parties  to  it;  but  if  otherwise,  the  plaintiff  was  a 
party  to  it ;  and  if  the  effect  of  the  statute  was  only  to  make 
such  assignment  void,  as  against  creditors  who  might  be 
injured  by  it,  then  in  strict  law,  it  was  voidable  only  and  not 
absolutely  void,  and  the  parties  to  it  might  be  held  to  have 
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waived  that  exception.  But  there  is  a  more  decisive  answer, 
which  is,  that  if  the  assignment  and  the  releasing  clause  were 
void  by  the  statute,  the  paper  signed  by  the  defendant  simul- 
taneously with  it  and  as  part  of  the  same  transaction  fell  with 
it,  and  then  there  is  no  acknowledgment  to  take  the  cause  of 
action,  arising  on  the  note,  out  of  the  operation  of  the  statute 
of  limitations.  Exceptions  overruled. 


Commonwealth  vs.  Frederick  Damb. 

A  conviction  of  the  offence  of  maliciously  obstructing  the  passing  of  can  on  a  rail- 
road does  not  render  the  convict  an  incompetent  witness. 

The  defendant  was  tried  before  Merrick,  J.,  in  the  court  of 
common  pleas,  for  selling  liquor  without  license  to  Parker 
Cummings ;  who,  being  called  as  a  witness  for  the  prosecu- 
tion was  objected  to  by  the  defendant  as  incompetent,  on  the 
ground,  that  he  had  been  convicted  of  the  offence  of  obstruct- 
ing the  passing  of  cars  on  the  New  Bedford  and  Taunton 
Railroad  by  laying  a  log  across  the  track,  and  by  filling  up  the 
space  between  the  rails  with  blocks  and  stones,  and  by  forci- 
bly taking  up  and  removing  one  of  the  rails ;  and  had  been 
sentenced  therefor  to  four  years'  imprisonment  in  the  state 
prison.  And  the  defendant  offered  in  evidence  a  copy  of  the 
record  of  the  conviction  and  sentence.  But  the  judge  over- 
ruled the  objection,  and  rejected  the  evidence.  The  jury 
returned  a  verdict  against  the  defendant,  who  alleged  excep- 
tions to  the  ruling  of  the  judge. 

A.  Mackie,  for  the  defendant 

Clifford,  (attorney-general,)  for  the  commonwealth. 

Metcalf,  J.  It  is  said  in  the  text  books  that  persons  con- 
victed of  treason,  felony,  or  the  crimen  falsi,  are  incompetent 
to  be  witnesses.  Roscoe  on  Ev.  78 ;  1  GreenL  on  Ev.  §  373. 
But  the  offence,  of  which  Cummings  was  convicted,  was 
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neither  of  these  three,  and  we  nowhere  find  that  a  convic- 
tion of  any  other  offence  renders  the  convict  incompetent  to 
testify. 

In  the  case  of  United  States  v.  Brockius,  3  Wash.  C.  C.  99, 
it  was  decided  that  a  person  convicted  of  the  crime  of  assault 
and  battery  with  intent  to  murder  was,  nevertheless,  a  com- 
petent  witness.     That  case  is  analogous  to  the  present 

Exceptions  overruled. 


Asa  Clark  vs.  Rhoda  Clark. 

A  marriage  in  this  state  by  a  woman,  previously  married  in  another  state,  and 
there  divorced  for  acts  of  hers  which  would  not  be  a  cause  of  divorce  in  this  state, 
is  valid  here,  thongh  contracted  while  her  former  husband  is  still  living. 

This  was  a  libel  filed  by  the  libellant  for  the  purpose  ot 
annulling  his  marriage.  At  the  hearing  before  Metcalf,  J.,  it 
appeared  that  the  parties  were  married  in  this  commonwealth 
in  1846 ;  that  the  wife  had  been  formerly  married  in  Rhode 
Island  to  Thomas  6.  Stoddard,  who  is  still  living;  that  the 
supreme  court  of  Rhode  Island  in  1836,  on  the  petition  of 
Stoddard,  granted  him  a  divorce  from  the  bonds  of  matri- 
mony for  certain  acts  on  the  part  of  the  wife,  which  would 
not  have  been  a  cause  of  divorce  by  the  law  of  this  common- 
wealth. 

The  libellant  contended  that  he  was  entitled  to  a  decree 
annulling  his  marriage,  on  the  ground  that  the  respondent 
was  the  guilty  party  on  the  divorce  from  her  former  husband, 
and  therefore  by  St.  1841,  c.  83,  could  not  contract  another 
marriage,  during  the  lifetime  of  her  former  husband.  The 
presiding  judge  ruled  otherwise,  but  at  the  request  of  the 
libellant  reserved  the  question  for  the  consideration  of  th« 
full  court. 

C.  I.  Reed,  for  the  libellant 

There  was  no  appearance  for  the  respondent 
vol.  viii.  33 
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Shaw,  C.  J.  The  libellant  seeks  to  obtain  a  decree,  annul- 
ling his  marriage,  on  the  ground,  that  his  wife,  at  the  time  of 
the  marriage,  had  a  husband  living.  He  relies  mainly  on 
the  statute  of  1841,  c.  83,  which  provides  that  "  whenever  a 
divorce  from  the  bond  of  matrimony  shall  be  decreed  for  any 
cause  allowed  by  law,  the  guilty  party  shall  be  debarred  from 
contracting  marriage  during  the  lifetime  of  the  innocent  party; 
and  if  the  guilty  party  shall  contract  such  marriage,  the  same 
shall  be  void." 

The  court  are  of  opinion  that,  notwithstanding  this  statute, 
the  marriage  of  these  parties  was  not  void,  for  several  reasons. 
The  title  to  this  act  is  "  an  act  to  prevent  collusion  in  cases 
of  divorce."  But  without  relying  upon  the  title  as  part  of  the 
statute,  it  seems  obvious  that  the  disability  to  contract  a  mar- 
riage imposed  on  the  party  appearing,  by  the  decree,  to  be  the 
guilty  party,  is  so  denounced  as  in  the  nature  of  a  punishment 
for  a  violation  of  conjugal  duty.  To  apply  that  law  to  this 
case  would  be  to  punish  a  party  for  acts  done  and  offences 
committed  in  another  state,  acts  which  would  not  be  punish- 
able, if  done  in  this  state ;  and  for  acts  done  before  the  law 
was  passed,  it  being  in  this  respect  plainly  ex  post  facto. 

But  upon  other  and  broader  grounds,  not  regarding  a  decree 
of  divorce  and  its  consequences  as  solely  or  principally  in  the 
nature  of  criminal  proceedings,  we  think  the  result  is  the  same. 
Marriage  originates  in  a  contract,  and  whether  the  contract 
be  valid  or  not,  depends  primd  fade  upon  the  law  of  the  place 
where  the  contract  is  entered  into.  But  marriage,  when  law- 
fully contracted  and  valid,  establishes  a  relation  between  the 
parties,  universally  recognized,  in  all  civilized  and  christian 
communities,  from  which  certain  rights,  duties  and  obligations 
are  derived ;  these  rights  and  duties  attach  to  the  persons  of 
+he  parties,  as  husband  and  wife,  and  follow  them  when  they 
change  their  domicil  from  one  jurisdiction  to  another.  Among 
these  rights,  is  that  of  seeking  the  dissolution  of  the  conjugal 
relation,  in  the  manner  and  for  the  causes,  allowed  by  the  law 
of  the  place,  where  they  have  bond  fide  and  without  any  sinis 
ter  purpose  taken  up  their  domicil;  and  the  tribunals  of  such 
government,  acting  in  conformity  to  its  laws,  have  jurisdiction 
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of  the  persons  of  the  parties,  and  of  the  subject-matter  of  the 
complaint^  which  is  their  conjugal  relation,  and  their  duties 
in  it ;  and  therefore  a  decree  of  divorce  there  pronounced,  in 
due  course  of  law,  must  be  regarded  as  valid  to  effect  the  dis- 
solution of  the  bond  of  matrimony  everywhere.  Barber  v. 
Root,  10  Mass.  260. 

It  is  only  necessary  to  apply  these  principles  to  the  present 
case.  The  respondent  was  married  to  Stoddard  in  Rhode 
Island,  and  they  lived  there  the  whole  of  their  married  life ;  the 
supreme  court  of  that  state  had  jurisdiction  of  the  persons 
and  subject-matter,  and  decreed  a  dissolution  of  the  bonds  of 
matrimony.  That  decree  is  conclusive.  The  respondent 
ceased  to  be  a  married  woman,  ceased  to  have  a  husband 
living,  and  was  in  all  respects  a  feme  sole.  In  this  character 
she  came  to  Massachusetts,  and  took  up  her  domicil  here. 
The  special  law  of  Massachusetts,  disabling  a  party  under 
certain  circumstances  from  marrying  again,  did  not  apply  to 
her,  and  therefore  there  is  no  ground  to  declare  her  marriage 
with  the  libellant  void. 

We  think  also  that  the  question  is  settled  by  the  Rev.  Sts. 
c.  76,  §§  39,  40,  the  object  of  which  plainly  was,  to  prevent  col- 
lusive or  clandestine  divorces.  Sect.  39  declares  that  when 
any  inhabitant  of  this  state  shall  go  into  any  other  state  or 
country,  to  obtain  a  divorce  for  any  cause  occurring  here,  whilst 
the  parties  resided  here,  or  for  any  cause  which  would  not 
authorize  a  divorce  by  the  law  of  this  state,  such  a  divorce 
shall  be  of  no  force  or  effect  in  this  state.  The  object  of  this 
statute  obviously  was  to  prevent  a  species  of  abuse,  which 
had  long  been  practised,  by  obtaining  divorces  in  other  states, 
where  the  parties  had  no  domicil,  and  where  no  cause  of 
divorce  had  occurred.  Hanover  v.  Turner,  14  Mass.  227.  But 
this  statute  is  confined  to  persons,  inhabitants  of  this  state, 
who  go  into  other  states  for  the  purpose  of  obtaining  clandes- 
tine and  unauthorized  divorces.  This  is  put  beyond  doubt 
by  §  40,  which  expressly  declares,  that  in  all  other  cases,  a 
divorce  decreed,  in  any  other  state  or  country,  according  to 
ihe  law  of  the  place,  by  a  court  having  jurisdiction  of  the 
cause,  and  of  both  of  the  parties,  shall  be  valid  and  effectual 
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in  this  state.  This  is  manifestly  one  of  those  "  other  cases/9 
and  therefore  the  decree  pronounced  in  Rhode  Island  effect- 
ually dissolved  the  marriage  relation,  and  by  force  of  this 
section  that  decree  is  valid  here.  Libel  dismissed. 


Apollos  Cu8Hhan  vs.  Dan  Carpenter  &  others. 

Where,  after  judgment  in  favor  of  three  plaintiffs,  one  of  them  dies,  his  death 
may  be  suggested  on  the  clerk's  docket,  and  execution  taken  out  in  the  name  of 
the  survivors. 

A  assigned  to  his  attorney  C  a  judgment  obtained  in  a  suit  against  B ;  C  caused  exe 
cation  to  be  levied  on  B's  real  estate ;  and  the  officer  returned  on  the  execution 
that  he  had  delivered  seizin  and  possession  of  the  land  "  to  C,  who  is  the  party  in 
interest,  as  well  as  the  attorney."  It  was  held,  that  B  was  entitled  to  hold  the  land 
as  against  a  creditor  of  A,  who  attached  it  as  the  property  of  A  after  such  levy 
and  return,  though  before  a  deed  of  the  land  was  made  by  A  to  B ;  and  that  the 
levy  of  an  execution  by  such  creditor  upon  the  land  did  not  disseize  A  so  as  to 
render  invalid  a  deed  of  the  land  afterwards  made  by  A  to  C. 

This  was  a  writ  of  entry  to  recover  three  lots  of  land  in 
Attleborough.  The  opinion  of  the  court  exhibits  the  whole 
case. 

N.  Morton,  for  the  demandant. 

C.  B.  Farnsworth,  for  the  tenants. 

Dewey,  J.  The  title  of  the  demandant  is  derived  through 
a  levy  of  an  execution  in  favor  of  Ansel  Carpenter  and  Na- 
thaniel C.  Dana  against  Dan  Carpenter,  upon  the  demanded 
premises,  made  on  the  23d  of  April,  1849 ;  a  previous  assign- 
ment of  the  judgment  upon  which  this  execution  issued ;  and 
a  subsequent  conveyance  by  deed  from  Ansel  Carpenter  and 
Nathaniel  C.  Dana  to  him,  made  on  the  11th  of  February, 
1851.  The  tenants  deny  the  validity  of  the  title  through  the 
levy  of  this  execution,  and  this  raises  the  first  question  in  the 
case. 

The  defect  relied  upon  is,  that  the  judgment  upon  which 
this  execution  was  issued  was  a  judgment  in  favor  of  George 
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Crawford,  Ansel  Carpenter,  and  Nathaniel  C.  Dana,  while  the 
execution  was  issued  only  in  the  name  of  two  of  those  per» 
sons,  namely,  Carpenter  and  Dana*  Hence  it  is  argued,  that 
there  was  no  judgment  authorizing  this  execution,  inasmuch 
as  the  execution  must  be  founded  on  a  judgment,  and  must 
be  issued  in  the  name  of  the  same  parties. 

The  demandant  conceding  the  general  position,  that  the 
judgment  must  be  followed  in  issuing  the  execution,  attempts 
to  take  this  case  out  of  the  general  rule  by  reason  of  its  pe- 
culiar circumstances.  George  Crawford,  one  of  the  judgment 
creditors,  died  after  the  rendition  of  the  judgment  and  before 
the  issuing  of  the  execution.  It  also  appeared  by  the  clerk's 
docket,  that  the  death  of  George  Crawford  was  suggested  on 
the  same  by  the  demandant's  attorney,  who  was  also  the  party 
in  interest,  before  the  execution  issued. 

The  death  of  one  of  the  plaintiffs,  as  would  seem  to  be 
well  settled  by  numerous  authorities,  did  not  necessarily  re* 
quire  any  change  of  parties,  and  the  execution  might  properly 
have  issued  in  the  name  of  all  the  judgment  creditors.  When 
no  new  party  is  introduced,  nor  any  one  affected  beyond  the 
original  parties  to  the  judgment,  no  scire  facias  is  necessary 
before  issuing  an  execution,  in  case  the  death  of  one  of  the 
parties  has  intervened  between  the  time  of  the  judgment  and 
the  issuing  of  the  execution.  Pennoir  v.  Brace,  1  Salk.  319 ; 
2  Tidd's  Pract.  (1st  Amer.  ed.)  1029;  Hamilton  v.  Lyman, 
9  Mass.  14.  But  though  the  execution  may  thus  be  issued 
in  the  name  of  all,  it  may  also,  by  the  practice  in  the  Eng- 
lish courts,  be  issued  in  the  name  of  the  survivors ;  upon  a 
suggestion  being  made  on  the  roll  of  the  death  of  one  of  the 
judgment  creditors.  Withers  v.  Harris,  2  LcL  Raym.  808 ; 
Hamilton  v.  Lyman,  9  Mass.  14. 

The  further  inquiry  is,  whether  that  was  done  in  the  pre- 
sent case,  which,  under  our  forms  of  practice,  is  to  be 
deemed  equivalent  to  a  suggestion  on  the  roll.  The  sugges- 
tion was  made  on  the  clerk's  docket.  It  is  true  that  the  clerk's 
docket  is  not  the  technical  record  of  the  judgment,  but  it  is 
the  temporary  record  of  the  proceedings  in  a  cause ;  and  would 
be  in  most  cases  the  only  record  of  the  case  upon  which  such 
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suggestion  could  be  made.  Ordinarily  it  would  be  made,  it 
at  all,  very  soon  after  the  judgment  was  rendered*  But  at 
this  period,  and  usually  up  to  the  time  of  issuing  the  execu- 
tion, there  has  been  no  extended  record  made  of  the  judg- 
ment. The  only  evidence  of  its  existence  is  the  memorandum 
on  the  clerk's  docket.  A  suggestion  there  made  is  another 
entry  in  reference  to  such  case,  and  may  be  carried  forward 
to  the  extended  record,  as  a  part  of  the  history  of  the  case, 
and  we  are  to  presume  was  so  done  in  the  present  case.  The 
docket  is  the  record  until  the  record  is  fully  extended.  Read 
v.  Sutton,  2  Cush.  123.  This,  as  it  seems  to  us,  was  sufficient, 
and  under  the  authority  of  the  case  of  Hamilton  v.  Lyman, 
9  Mass.  14,  would  be  a  good  answer  to  the  objection  of  vari- 
ance between  the  judgment  and  the  execution  here. 

2.  It  is  then  contended  that  if  this  levy  be  good  and 
effectual,  the  title  to  one  of  the  lots  for  which  Ibis  action  is 
brought  nevertheless  did  not  pass  to  the  demandant,  because 
one  John  B.  Read  acquired  title  thereto  by  virtue  of  an  at- 
tachment on  a  writ  in  his  favor  against  said  Carpenter  and 
Dana,  made  on  the  13th  of  September,  1849,  and  a  judgment 
and  levy  of  execution  under  the  same,  and  afterwards  con- 
veyed his  interest  to  one  of  the  tenants. 

This  attachment  and  levy,  the  demandant  asserts,  do  not 
defeat  his  title.  He  insists  that  his  claims  are  prior  in  time, 
and  of  such  a  nature  that  they  give  him  a  priority  in  law  to 
the  title  of  the  defendant  derived  through  Read's  levy  upon 
Carpenter  and  Dana's  interest.  This  depends  upon  the  effect 
to  be  given  to  the  assignment  of  the  demand  of  Carpenter  and 
Dana  against  Dan  Carpenter.  That  assignment  was  prior  in 
point  of  time  to  the  attachment  of  Read ;  but  the  deed  made 
to  give  it  full  effect  and  pass  the  formal  title  was  made  after 
the  attachment  by  Read.  The  demandant  must  sustain  the 
position  that  his  title  is  not  to  be  limited  in  date  to  the  time 
of  the  execution  of  the  deed  by  Carpenter  and  Dana  to  him, 
but  that  the  assignment  and  deed  taken  together  give  him  the 
prior  title. 

We  give  effect  to  assignments  of  choses  in  action,  author- 
izing their  enforcement  in  the  name  of  the  original  party,  but 
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protecting  the  rights  of  the  assignee  as  against  those  acting 
with  notice  of  such  assignment.  The  demandant  was  such 
assignee  of  a  debt  due  to  Carpenter,  Crawford  and  Dana 
trom  Dan  Carpenter.  This  debt  was  secured  by  an  attach- 
ment of  the  real  estate  of  the  debtor;  a  judgment  was  ob- 
tained and  an  execution  levied  upon  the  same  estate,  to  satisfy 
the  debt  and  costs.  This  proceeding  was  necessarily  in  the 
name  of  Carpenter  and  Dana,  but  for  the  benefit  of  the 
assignee.  The  levy  was  made  April  23d,  1849,  and  seizin 
and  possession  was  given  by  the  officer  "  to  Apollos  Cush- 
man,  who  is  the  party  in  interest  as  well  as  the  attorney." 
The  demandant  at  that  time  held  an  assignment  of  this  debt, 
but  such  assignment  was  not  recorded  until  February  4  th, 
1850.  In  the  mean  time,  Read  made  an  attachment  of  the 
estate  thus  levied  upon,  by  his  writ  of  attachment  against  Car- 
penter and  Dana,  and  subsequently  obtained  a  judgment,  and 
made  a  levy  thereon ;  but  not  until  after  the  assignment  to 
the  demandant  was  recorded.  At  a  still  later  period,  Febru- 
ary 11th,  1851,  Cushman  received  his  deed  from  Carpenter 
and  Dana,  confirming  his  title  as  assignee  by  this  further  as- 
surance. 

The  point  of  inquiry  here  is  precisely  this :  Do  the  facts 
show  a  good  title  to  the  land  in  Cushman,  as  against  a  cre- 
ditor of  the  judgment  creditor  who  attached  the  same  after 
the  levy,  but  before  the  execution  of  a  deed  of  release  from 
such  judgment  creditor  to  Cushman  ? 

The  case  of  Brawn  v.  Maine  Bank,  11  Mass.  113,  seems  to 
be  in  point  for  the  demandant.  That,  like  the  present,  was 
the  case  of  an  assignment  of  a  judgment  and  a  levy  of  exe- 
cution on  real  estate  of  the  debtor,  and  an  attachment  by  a 
creditor  of  the  judgment  creditor,  before  any  deed  was  executed 
to  the  assignee.  It  was  there  as  here  argued  that  the  title  had 
not  vested  in  the  demandant  at  the  time  of  the  making  of  the 
attachment  under  which  the  tenant  claimed.  But  it  was 
held  that  notice  of  this  inchoate  title  would  defeat  the  sub- 
sequent attachment  of  the  property  as  the  real  estate  of  the 
judgment  creditor.  The  notice  shown  in  that  case  was  no- 
tice to  the  attorney  who  instituted  the  suit     The  notice  here 
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is  In  a  different  form,  but  one  directly  connected  with  the  title 
of  the  judgment  creditor.  The  only  title  he  acquired  was 
through  the  levy  of  the  execution  issued  on  the  judgment  that 
was  assigned. 

In  making  this  levy,  and  as  a  part  thereof,  the  officer  de- 
livered the  possession  of  the  premises  to  Cushman,  the  de- 
mandant, and  in  the  return  of  his  doings  in  making  such  levy, 
and  which  alone  constitutes  the  title  of  the  judgment  cre- 
ditor, the  officer  returns  that  he  delivered  the  seizin  and  pos- 
session of  the  premises  to  said  Cushman,  "  who  is  the  party 
in  interest"  This  was  a  part  of  the  return  which  was  duly 
recorded  before  the  attachment  of  Read.  This  was  sufficient 
to  protect  the  interest  of  an  assignee  of  a  chose  in  action,  en- 
forcing the  same  by  a  suit  and  levy  upon  land. 

Carpenter  and  Dana  had  no  interest  in  the  land  except 
through  the  proceedings  carried  on  by  the  assignee,  who  at 
the  time  of  the  levy  took  the  possession  personally  and  in  his 
own  interest.  This  equitable  title  as  assignee  he  subsequently 
confirmed  by  a  deed  from  Carpenter  and  Dana,  which  deed, 
when  executed,  taken  in  connection  with  the  other  facta 
proved,  establishes  the  priority  in  title  in  the  demandant. 

3.  The  further  objection,  that  the  levy  of  Read  upon  Car- 
penter and  Dana's  interest  disseized  them,  and  that  they  were 
therefore  incapacitated  to  convey  by  deed  to  Cushman,  can- 
not avail  the  tenants.  The  effect  of  a  levy  as  a  disseizin  of  the 
party  in  possession  depends  upon  the  question  of  title.  If  the 
demandant's  levy,  by  reason  of  the  assignment  and  proceedings 
on  his  part,  gave  him  a  title  which  was  superior  to  that  acquired 
by  the  levy  of  Read,  and  was  by  relation  back  prior  in  point 
of  time,  then  the  levy  of  Read  did  not  disseize  Cushman  or 
Carpenter  and  Dana,  so  as  to  prevent  the  operation  of  the 
deed  of  the  latter  to  the  former,  confirming  the  assignment 
The  general  proposition  stated  in  Gore  v.  Brazier,  3  Mass. 
523,  is  essentially  modified  by  the  cases  of  Blood  v.  Wood, 
1  Met.  538,  and  Howe  v.  Bishop,  3  Met  26. 

Upon  the  whole  matter,  the  court  are  of  opinion  that  the 
demandant  has  the  better  title  in  the  demanded  premises,  and 
is  entitled  to  a  verdict  for  the  whole. 
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Elisha   Kingslby  &  another  vs.  The  New  England  Mu« 
tual  Fire  Insurance  Company. 

A  policy,  issued  by  a  mutual  fire  insurance  company  to  the  owner  of  the  buildings 
insured,  was  by  him  assigned,  with  the  assent  of  the  company,  to  a  purchaser  of 
the  premises,  who  mortgaged  back  the  premises  to  his  grantor,  and  with  the 
assent  of  the  company  reassigned  the  policy  to  him  "  to  hold  as  collateral  secur- 
ity for  the  performance  of  the  condition  of  said  mortgage."  It  was  held,  that  in 
case  of  loss  the  original  assured  might  maintain  an  action  on  the  policy  in  his 
own  name. 

In  a  policy  of  insurance  on  a  paper-mill,  fixtures  and  machinery,  these  words,  "  on 
condition  that  the  applicants  take  all  risk  from  cotton  waste,"  inserted  between 
the  statement  of  the  sum  insured  on  the  property,  and  the  statement  of  the  place 
where  the  property  is  situated,  do  not  constitute  a  condition  nor  an  exception ; 
and  in  case  of  loss,  the  burden  of  proof  is  on  the  insurers  to  show  that  it  was 
occasioned  by  cotton  waste. 

A  mutual  fire  insurance  company,  in  a  policy  issued  by  them,  promised,  "  accord- 
ing to  the  provisions  of  the  act  incorporating  "  them,  to  pay  the  assured  a  cer- 
tain sum  within  three  months  after  the  destruction  of  the  premises  by  fire,  "  and 
due  notice  thereof  as  aforesaid ; "  There  was  no  previous  mention  of  notice  in 
the  policy :  But  the  act  referred  to,  a  printed  copy  of  which  was  annexed  to  the 
policy,  contained  a  provision  that  notice  of  any  loss  should  be  given  in  writing 
at  the  office  of  the  company  within  thirty  days  after  the  loss:  And  one  of  the  by- 
laws of  the  company,  which  were  also  printed  on  the  policy,  required  any  person 
insured,  and  sustaining  loss  or  damage  by  fire,  "  forthwith  to  give  notice  thereof, 
as  required  by  the  act  of  incorporation,  and  also,  as  soon  as  practicable,  to  fur- 
nish the  office  with  a  particular  account  of  such  loss  or  damage,"  in  a  speci- 
fied form.  It  was  held,  that  the  assured  under  this  policy,  on  giving  to  the  com- 
pany reasonable  notice  of  a  loss,  was  entitled  to  recover,  although  he  did  not 
comply  with  the  requirements  of  the  act  and  by-laws. 

In  an  action  brought  by  the  original  assured  on  a  policy  of  insurance,  which  with 
the  assent  of  the  insurers,  had  been  assigned  to  a  purchaser  of  the  premises  in- 
sured, and  reassigned  as  collateral  security  for  the  performance  of  the  condition 
of  a  mortgage  made  to  him  by  the  purchaser,  the  declarations  of  such  purchaser 
and  mortgagee,  though  in  possession  of  the  premises  at  the  time  of  the  fire,  as  to 
the  contents  of  the  building  and  the  cause  of  the  fire,  are  inadmissible  in  evidence 
against  the  plaintiff. 

This  was  assumpsit  on  a  policy  of  insurance.  The  decla- 
ration contained  two  counts,  the  first  of  which  set  forth  the 
interest  of  the  plaintifls  in  the  premises  insured  at  the  time  of 
the  insurance  and  of  the  fire,  the  making  of  the  policy  by  the 
defendants,  whereby  they  promised  the  plaintiffs,  within  three 
months  after  a  loss  by  fire  and  notice  thereof  in  writing,  to 
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ascertain  and  determine  the  amount  of  the  loss  and  pay  the 
same  to  the  plaintiffs ;  a  loss  by  fire  within  the  time  limited 
in  the  policy ;  notice  to  the  defendants ;  and  their  refusal  to 
pay  the  same.     The  second  count  was  as  follows :  — 

"  And  also  for  that  on  the  eighth  day  of  September,  A.  D.,  1846,  the  plaintiff* 
were  the  owners  of  a  certain  other  paper-mill  and  the  permanent  fixtures  thereof 
and  the  machinery  therein,  situated  in  Swanzey  aforesaid,  of  great  value,  to  wit, 
laid  paper-mill  and  permanent  fixtures,  of  the  value  of  two  thousand  dollars,  ana 
said  machinery,  of  the  value  of  sixteen  hundred  dollars,  and  they  continued  to  own 
oil  said  property  until  the  16th  day  of  April,  A.  D.,  1847,  when  they  conveyed 
said  paper-mill  and  permanent  fixtures  to  one  Samuel  II.  Cud  worth,  who  on  the 
same  day  mortgaged  said  paper-mill  and  permanent  fixtures  to  the  plaintiffs,  and 
said  plaintiffs  continued  interested  •  in  all  of  said  property  until  the  destruction 
thereof  by  fire  on  the  fifth  day  of  August,  A.  D.,  1849,  and  the  said  defendants  at 
Concord,  N.  H.,  to  wit,  at  said  Fall  River,  on  the  eighth  day  of  September,  A.  D., 
1846,  in  consideration  of  a  certain  premium,  then  and  there  paid  in  money,  and  of 
a  certain  premium  note,  by  the  plaintiffs  signed  and  by  them  to  the  defendants 
delivered  therefor,  the  defendants  made  a  policy  of  insurance  upon  said  paper-mill 
and  permanent  fixtures,  and  upon  said  machinery,  and  thereby  promised  the  plain- 
tiffs to  insure  them  in  the  sum  of  twelve  hundred  dollars  upon  said  paper-mill  and 
permanent  fixtures,  and  to  insure  them  in  the  sum  of  eight  hundred  dollars  upon 
their  machinery,  from  the  eighth  day  of  September,  A.  D.,  1846,  at  noon,  until  the 
eighth  day  of  September,  A.  D.,  1849,  at  noon,  and  by  said  policy  promised  the 
plaintiffs  that  they  should  become  insured  in  and  by  said  company,  upon  said  pro- 
perty in  the  sum  of  two  thousand  dollars,  on  condition  that  the  plaintiffs  would 
insure  the  risk  from  cotton  waste,  and  the  said  defendants  promised  the  plaintiffs 
according  to  the  provisions  of  their  act  of  incorporation,  to  pay  or  satisfy  to  thein, 
their  heirs,  executors,  administrators,  or  assigns,  the  sum  of  two  thousand  dollars, 
within  three  months,  after  the  said  property  should  be  burnt,  destroyed  or  demo- 
lished, by  reason  or  means  of  fire,  and  notice  thereof  given  in  writing  to  the  defend- 
ants,  during  the  time  said  policy  should  remain  in  force,  unless,  in  either  of  said 
cases,  the  directors  of  said  defendant  corporation  should  within  the  said  three 
months  determine  to  rebuild  the  building  or  buildings  destroyed;  and  the  said 
defendant  by  their  said  policy  further  promised,  that  when  and  so  often  as  the  said 
paper-mill,  permanent  fixtures  and  machinery,  or  any  part  thereof,  or  any  of  equal 
value,  built  in  the  room  thereof,  should  happen  to  be  injured  by  means  of  fire,  be- 
tween said  eighth  day  of  September,  A.  I).,  1846,  at  noon,  and  September  8th, 
1849,  at  noon,  such  damages  should  be  made  good  to  the  plaintiffs  according  to 
the  estimate  thereof,  or  that  the  same  should  be  repaired  and  put  in  as  good  condi- 
tion as  it  was  before  such  fire  happened ;  which  promises  of  the  defendants  made  to 
the  plaintiffs  aforesaid  were  upon  condition,  that  the  plaintiffs  should  within  thirty 
days  after  a  loss  give  notice  in  writing  thereof,  to  the  defendants,  and  as  soon 
after  smh  loss  as  was  practicable,  the  plaintiffs  were  to  furnish  to  the  defendants' 
office  a  particular  account  of  such  loss  and  damage,  signed  and  verified  by  the 
oath  or  affirmation  of  the  plaintiffs,  stating  when  and  how  said  fire  originated,  so 
far  as  they  knew  or  believed  whether  any  and  what  other  insurances  then  existed 
on  the  said  property,  and  what  was  the  whole  value  of  the  property  insured,  what 
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was  the  plaintiffs'  interest  therein,  the  dimensions,  condition,  and  occupancy  of  the 
said  paper-mill,  which  was  to  be  accompanied  by  a  certificate  under  the  hand  of  a 
disinterested  magistrate,  most  contiguous  to  the  place  of  die  fire,  that  he  was 
acquainted  with  the  character  and  circumstances  of  the  plaintiff*,  and  had  made 
duo  inquiry  into  the  cause  and  origin  of  the  fire,  and  as  to  the  value  of  the  property 
destroyed,  and  that  he  knew,  or  verily  believed  that  loss  or  damage  to  the  amount 
in  the  plaintiffs'  account  really  and  by  misfortune,  and  without  fraud  or  evil  practice, 
had  been  by  them  sustained  by  such  fire ;  and  until  such  proofs,  declarations  and 
certificates  were  produced  by  the  plaintiffs  to  the  defendants  such  loss  was  not  to 
be  deemed  payable.  And  the  plaintiffs  aver,  that  afterwards  and  while  said  policy 
was  in  full  force,  to  wit,  at  Fall  River,  on  the  sixteenth  day  of  April,  A.  I).,  1847, 
the  said  paper-mill  and  permanent  fixtures  were,  with  the  land  upon  which  the 
same  stood,  conveyed,  and  said  policy,  with  the  consent  of  the  defendants,  was 
then  assigned  to  one  Samuel  H.  Cudworth,  and  afterwards,  on  the  same  day,  at 
aaid  Full  River,  the  said  Cudworth  having  conveyed  the  said  mill  and  fixtures  and 
laud,  upon  which  they  stood,  to  the  plaintiffs  in  mortgage,  the  said  Cudworth,  with 
the  assent  of  the  defendants  reassigned  said  policy  to  the  plaintiffs,  and  the  defend- 
ants then  and  there  thereby  affirmed  their  aforesaid  promises  and  undertaking 
made  by  said  policy  to  the  plaintiffs.  The  plaintiffs  aver,  that  afterwards  and  before 
the  expiration  of  the  time  limited  in  said  policy,  to  wit,  on  the  fifth  day  of  August, 
A.  1).,  1849,  the  said  paper-mill,  permanent  fixtures  and  machinery  were  accident- 
ally and  by  misfortune  totally  destroyed  by  fire,  of  which  said  loss  notice  in  writing 
was  forthwith  and  within  thirty  days  from  said  loss  was  given  to  the  defendants 
ind  as  soon  as  practicable  thereafter,  to  wit,  on  the  twenty-first  day  of  February, 
A.  D.,  1850,  the  plaintiffs  delivered  to  the  defendants  a  particular  account  of 
their  said  loss  under  their  hands,  verified  by  their  oaths,  and  did  at  the  same  time 
declare  that  no  other  insurance  was  made  on  said  property :  that  the  condition  of 
said  property  was  in  good  running  order,  that  the  dimensions  of  said  paper-mill 
building  were  fifty  feet  long  and  twenty  wide  and  four  stories  high,  with  an  addition 
thereto  of  twenty  feet  square,  which  was  built  on  and  made  a  part  of  said  building, 
and  which  said  addition  was  one  story  in  height :  they  also  set  forth  in  said  state- 
ment of  loss,  &c,  that  at  the  time  of  said  fire  and  loss,  said  buildings  were  in  the 
occupancy  of  Samuel  H.  Cudworth,  as  tenant  in  fee,  but  subject  to  a  certain  mort- 
gage to  the  plaintiffs  upon  which  there  was  then  due  the  plaintiffs  the  sum  of  three 
thousand  dollars  and  upwards,  which  said  sum  still  remains  due  to  the  plaintiffs, 
The  plaintiffs  also  set  forth  in  their  said  statement  of  loss  the  value  of  said  property, 
and  did  procure  a  certificate  under  the  hand  of  John  Mason,  Esq.,  the  magistrate 
most  contiguous  to  the  place  of  said  fire,  not  concerned  in  said  loss,  nor  related  to 
the  plaintiffs,  that  he  was  acquainted  with  the  character  and  circumstances  of  the 
plaintiffs,  and  verily  believed  that  they  really  and  by  misfortune  had  sustained  by 
•aid  fire  loss  and  damage  to  the  amount  of  the  sum  in  said  certificate  mentioned, 
to  wit,  in  three  thousand  dollars  or  thereabouts,  which  said  certificate  *as  delivered 
to  said  plaintiffs  with  the  proofs  aforesaid.  Tet,  though  requested,  thw  defendant! 
did  not  in  any  way  proceed  to  ascertain  and  determine  the  amount  of  &aid  loss  and 
damage,  nor  did  they  in  any  way  rebuild  or  repair  said  loss  and  damage,  and 
though  the  plaintiffs  have  done  all  things  needful  by  the  terms  of  said  policy  for 
them  to  do  to  perfect  their  said  claim  against  the  said  defendants,  and  though  the 
said  three  months  has  long  since  elapsed,  they  have  not  paid  said  plaintiffs  said 
nun  of  two  thousand  dollars,  or  any  part  thereof,  but  neglect  and  refuse  so  to  do/' 
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At  the  trial  before  Metcalfe  J.,  the  plaintiffs  offered  in  evi- 
dence a  policy,  executed  by  the  defendants,  the  material  part 
of  which  was  as  follows:  — 

"  This  policy  witneascth,  that  whereas  Elisha  Kingsley,  of  Swanzey,  in  the  county 
of  Bristol,  and  Luther  Kingsley,  of  Fall  River,  in  said  county,  and  state  of  Massa- 
chusetts, have  become  members  of  the  New  England  Mutual  Fire  Insurance  Com- 
pany, and  bound  and  obliged  themselves  and  their  heirs,  executors  and  administra- 
tors, to  pay  all  such  sum  or  sums  of  money  as  may  be  assessed  by  the  directors 
thereof,  pursuant  to  the  act  incorporating  said  company,  hereto  annexed,  and  also 
secured  to  said  company  the  sum  of  four  hundred  and  twelve  dollars,  being  the 
amount  of  the  deposit  or  premium  note  for  insuring  tho  sum  of  two  thousand  dollars 
unto  the  said  E.  &  L.  Kingsley,  their  heirs,  executors,  administrators  and  assigns,  on 
the  following  property,  to  wit :  on  their  paper-mill  and  permanent  fixtures,  twelve 
hundred  dollars,  $1200,  on  their  machinery  eight  hundred  dollars,  $800,  on  condi- 
tion Utat  the  applicant  Uike  all  risk  from  cotton  waste,  situate  as  described  in  their 
application,  reference  being  had  to  the  application  of  the  said  E.  &  L.  Kingsley,  for 
a  more  particular  description,  and  as  forming  a  part  of  this  policy,  during  the  term 
of  three  years,  commencing  at  noon,  on  the  eighth  day  of  September,  eighteen  hun- 
dred and  forty-six,  and  ending  at  noon,  on  the  same  day  of  the  same  month, 
eighteen  hundred  and  forty-nine.  Now  be  it  known,  that  we,  the  members  of  said 
tompany,  for  and  in  consideration  of  the  premises,  do  hereby  certify  that  the  said 
E.  &  L.  Kingsley  have  become  insured  in  and  by  said  company,  upon  the  property 
aforesaid,  in  the  sum  of  two  thousand  dollars.  And  we  do  therefore  promise, 
according  to  the  provisions  of  said  act,  to  pay  or  satisfy  the  said  E.  &  L.  Kingsley, 
their  heirs,  executors,  administrators,  or  assigns,  the  sum  of  two  thousand  dollars, 
within  three  months  next  after  the  said  property  shall  be  burnt,  destroyed,  or  de- 
molished by  reason  or  means  of  fire,  and  due  notice  thereof  given  as  aforesaid, 
during  the  time  this  policy  shall  remain  in  force ;  unless  in  cither  of  said  cases  the 
directors  shall,  within  the  said  three  months,  determine  to  rebuild  the  building  or 
buildings  destroyed.  And  we  do  further  promise,  that  when  the  property  aforesaid, 
or  any  part  thereof,  or  any  other  of  equal  value,  built  or  supplied  in  the  room 
thereof,  shall  happen  to  be  injured  by  means  of  fire,  such  damages  shall  be  made 
good,  according  to  the  estimate  thereof,  or  repaired  and  put  in  as  good  condition 
as  the  same  was  before  such  fire  happened." 

On  the  back  of  the  policy  was  a  "  transfer/'  whereby  the 
plaintiffs,  "having  sold  and  conveyed  the  buildings  within 
mentioned,  and  the  land  whereon  they  stand,  to  Samuel  H. 
Cudworth,"  assigned  the  policy  to  him,  to  hold  the  same,  sub- 
ject to  all  the  liabilities  and  entitled  to  all  the  rights  and  pri- 
vileges to  which  the  plaintiffs  were  liable  and  entitled  by 
virtue  thereof;  and  also  an  u  assignment,"  whereby  Cudworth, 
"  having  mortgaged  the  buildings  within  mentioned,  and  thr. 
land  whereon  they  stand,"  to  the  plaintiffs,  assigned  the 
policy  to  them,  "to  hold  as  collateral  security  for  the  per- 
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formance  of  the  condition  of  said  mortgage."    Both  assign- 
ments were  assented  to  by  the  defendants. 

The  defendants9  act  of  incorporation  and  their  by-laws 
were  also  printed  on  the  back  of  the  policy.  Said  act  con- 
tained the  following  provisions:  "§  7.  When  any  person 
shall  sustain  any  loss  by  fire  of  buildings  or  other  property 
insured  by  said  company,  he  shall,  within  thirty  days  after 
such  loss,  give  notice  thereof  in  writing,  at  the  office  of  said 
company;  and  the  directors,  upon  a  view  of  the  same,  or  in 
such  other  manner  as  they  may  deem  proper,  shall  ascer- 
tain and  determine  the  amount  of  said  loss  or  damage.'9 
"  §  8.  The  directors  shall  settle  and  pay  all  losses  within  three 
months  after  notice  shall  have  been  given  as  aforesaid,  unless 
they  shall  judge  proper,  within  that  time,  to  rebuild,  repair  or 
replace  the  property  destroyed,  which  they  are  hereby  em- 
powered to  do,  in  convenient  time,  provided  they  do  not  lay 
out  and  expend  in  such  case  more  than  the  sum  insured 
thereon."     Among  the  by-laws  was  the  following :  — 

"11.  All  persona  insured  in  this  company,  and  sustaining  loss  or  damage  by 
fire,  are  forthwith  to  give  notice  thereof,  as  required  by  the  act  of  incorporation ; 
and  also  as  soon  thereafter  as  practicable,  to  furnish  the  office  with  a  particular 
account  of  such  loss  or  damage,  signed  and  verified  by  their  oath  or  affirmation, 
stating  when  and  how  the  fire  originated,  so  far  as  they  know  or  believe ;  whether 
any,  and  what  other  insurance  existed  on  the  same  property ;  what  was  the  whole 
value  of  the  property  insured;  what  was  their  interest  therein ;  the  dimensions, 
condition  and  occupancy,  of  the  building  insured,  or  containing  the  property  in* 
gored  ;  accompanied  by  a  certificate,  under  the  hand  of  a  disinterested  magistrate, 
most  contiguous  to  the  place  of  the  fire,  that  he  is  acquainted  with  the  character 
and  circumstances  of  the  person  or  persons  insured,  and  has  made  due  inquiry  into 
the  cause  and  origin  of  the  fire,  and  also  as  to  the  value  of  die  property  destroyed, 
and  knows,  or  verily  believes,  that  loss  or  damage  to  the  amount  mentioned  in 
their  account,  really  and  by  misfortune,  and  without  fraud  or  evil  practice,  has 
been  by  them  sustained,  by  such  fire:  and  until  such  proofs,  declarations,  and  cer- 
tificates are  produced,  the  loss  shall  not  be  deemed  payable." 

The  defendants  objected  to  the  admission  of  the  policy  and 
assignments  in  evidence,  on  the  ground  that  the  declaration 
set  forth  a  policy  to  the  plaintiffs  and  on  their  interest,  while 
the  policy  offered  was  on  the  interest  of  Cudworth,  and  that 
this  was  a  variance ;  and  also  that  the  action  should  have 
been  brought  in  the  name  of  Cudworth.  But  the  presiding 
judge  overruled  these  objections. 

vol.  viii.  34 


.  Digitized  by  CjOOQ IC 


398  BRISTOL,  PLYMOUTH,  &c. 


Kingsley  &  another  v.  Now  England  Mutual  lire  Insurance  Company. 

The  defendants  insisted  that  several  conditions  contained 
in  the  defendants'  charter  and  by-laws,  as  above  set  forth, 
must  be  performed  before  any  loss  should  be  payable.  And 
they  objected  to  the  admission  of  the  policy  in  evidence,  be- 
cause the  first  count  set  forth  an  unconditional  contract,  while 
the  policy  produced  was  conditional,  and  that  in  this  there 
was  a  variance  between  the  proof  and  the  declaration ;  and 
because  in  the  second  count  it  was  not  averred  that  the  fire 
did  not  proceed  from  cotton  waste.  But  the  presiding  judge 
overruled  the  objections,  and  admitted  the  evidence. 

The  plaintiffs,  to  show  their  interest  in  the  premises  insured, 
introduced  a  deed  thereof  to  them  from  Reuben  Chace,  dated 
February  2d,  1836,  a  deed  of  the  same  from  them  to  Samuel 
H.  Cudworth,  dated  April  1st,  1847,  and  a  mortgage  thereof, 
dated  the  same  day,  from  Cudworth  to  them,  with  notes 
secured  by  said  mortgage  to  the  amount  of  three  thousand 
three  hundred  dollars. 

It  was  in  evidence  that  the  buildings  insured  were  destroyed 
by  fire  early  in  August,  1849 ;  that  Cudworth  was  in  posses- 
sion of  the  mill  at  the  time  of  the  fire,  and  had  been  for  two 
or  three  years,  and  had  used  the  machinery  during  that  time ; 
that  cotton  waste  was  commonly  used  in  making  such  paper 
as  was  made  in  this  mill.  But  there  was  no  evidence  tending 
to  show  the  cause  or  origin  of  the  fire. 

Morton  Eddy,  called  by  the  plaintiffs,  testified  that  he  was 
the  agent  of  the  defendants  solely  for  the  purpose  of  receiving 
applications  for  insurance ;  that  on  the  8th  of  August,  1849, 
at  the  request  of  the  plaintiffs,  he  wrote  a  letter  to  the  defend- 
ants, giving  them  notice  of  the  loss;  that  within  a  month 
afterwards  the  defendants'  president,  who  had  received  this 
letter,  came  to  Fall  River,  and  went  with  him  to  view  the 
premises.  The  defendants  proposed  to  ask  this  witness  in 
relation  to  the  declarations  of  Cudworth  as  to  the  contents  of 
the  mill  and  the  cause  of  the  fire ;  but  this  was  objected  to 
by  the  plaintiffs,  and  ruled  out  by  the  judge. 

The  defendants  produced  upon  the  plaintiffs'  demand,  and 
the  plaintiffs  offered  in  evidence,  a  statement  of  loss,  and  a 
certificate  thereof,  signed  by  John  Mason,  a  justice  of  the 
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peace,  which  it  was  agreed  were  delivered  to  the  defendants 
on  the  19th  of  February,  1850.  But  the  plaintiffs  offered  no 
evidence  to  show,  that  the  statement  and  certificate  were  de- 
livered to  the  defendants  as  soon  as  practicable  after  the  fire, 
or  to  excuse  the  delay. 

The  defendants  contended,  1.  That  the  plaintiffs  should 
show  that  the  loss  was  occasioned  from  some  cause  other 
than  cotton  waste ;  2.  That  the  plaintiffs  should  show  that 
they,  or  some  one  acting  for  them,  gave  notice  in  writing  of 
the  loss  to  the  defendants*  at  their  office,  within  thirty  days 
after  the  happening  thereof,  and  according  to  the  7th  section 
of  the  defendants'  charter;  3.  That  as  the  statement  of  loss 
appeared,  on  its  face,  to  have  been  delivered  to  the  defendants 
more  than  six  months  after  the  fire,  it  was  not  primd  facie 
delivered  as  soon  as  practicable,  as  required  by  the  11th  by- 
law, and  that  the  plaintiffs  should  have  shown  some  excuse  for 
the  delay ;  4.  That  the  plaintiffs  should  have  shown  that  the 
magistrate  who  furnished  the  certificate  of  loss  was  the  one 
most  contiguous  to  the  place  of  the  fire,  as  required  by  the 
11th  by-law ;  and  that  as  no  evidence  had  been  offered  on  any 
of  these  points  the  plaintiffs  had  failed  to  make  out  a  case. 
But  the  judge  overruled  these  objections,  and  directed  that  the 
case  should  go  to  the  jury. 

The  defendants  contended  that  the  plaintiffs  had  not  shown 
such  an  interest  in  the  personal  property  insured,  at  the  time 
of  the  loss,  as  to  entitle  them  to  maintain  their  action  for  the 
loss  thereof. 

The  defendants  requested  the  judge  to  instruct  the  jury, 
that  the  burden  of  proof  was  on  the  plaintiffs,  to  show  that 
the  loss  accrued  in  some  other  way  than  from  cotton  waste ; 
that  the  plaintiffs  should  show  that  they  had  given  notice  in 
writing  to  the  defendants,  within  thirty  days  from  the  loss,  and 
that  the  notice  by  Eddy,  under  the  circumstances,  was  insuffi- 
cient; and  that  the  plaintiffs  should  show  that  the  statement 
of.  loss  was  made  by  the  plaintiffs  as  soon  as  practicable,  and 
that  the  magistrate  who  gave  the  certificate  was  the  one  most 
contiguous  to  the  place  of  the  fire.  But  the  judge  declined 
to  do  so,  and  instructed  the  jury  that  if  they  found  the  fire 
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and  loss  were  occasioned  by  cotton  waste,  the  defendants  were 
not  liable ;  and  that  if  it  arose  from  any  other  cause,  no  fraud 
being  imputed  to  the  plaintiffs,  the  defendants  would  be 
liable. 

The  jury  thereupon  found  a  verdict  for  the  plaintiffs,  and 
the  case  was  reported  for  the  consideration  of  the  full  court 
If  the  instructions,  rulings  and  directions  are  correct,  the  ver- 
dict is  to  stand ;  and  if  not,  it  is  to  be  set  aside  and  a  new 
trial  granted,  or  such  other  disposition  made  of  the  cause  as 
the  court  shall  order. 

C.  B.  Famsworth,  for  the  defendants. 

T.  D.  Eliot  and  W.  P.  Sheffield,  for  the  plaintiffs. 

Metoalp,  J.  The  first  point  taken  by  the  defendants  in 
argument  is,  that  the  action  cannot  be  maintained  in  the 
name  of  the  plaintiffs,  and  that  it  should  have  been  brought 
in  the  name  of  Cudwortb.  But  we  are  of  opinion,  that  the 
assignments  of  the  policy,  with  the  express  consent  of  the 
defendants,  enable  the  assignees  to  sue  on  it  in  their  own 
names ;  that  such  consent  to  the  assignments  operates  as  a 
promise  to  pay  the  loss  to  them.  See  Crocker  v.  Whitney,  10 
Mass.  316 ;  Wilson  v.  Exll,  3  Met.  69.  If,  as  the  defendants 
admit,  the  plaintiffs'  assignment  to  Cudworth  authorized  him 
to  sue  in  his  name,  we  do  not  see  why  his  assignment  to  them 
does  not  authorize  them  to  sue  in  their  names. 

The  next  point  taken  by  the  defendants  is,  that  there  is  a 
variance  between  the  declaration  and  the  policy  declared  on, 
which  rendered  the  policy  inadmissible  in  evidence.  It  is 
contended  that,  by  the  policy,  the  loss  is  made  payable  on 
three  conditions  precedent,  which  are  not  all  mentioned  in 
either  of  the  counts  in  the  plaintiffs'  declaration,  and  therefore 
that  neither  of  the  counts  is  supported  by  the  policy.  In 
order  to  make  this  point  intelligible,  it  is  necessary  to  set  forth 
the  policy.  [Here  the  judge  recited  that  part  of  the  policy, 
set  forth,  ante,  396]. 

In  the  brief  which  has  been  presented  to  the  court  by  the 
defendants9  counsel,  this  position  is  taken :  "  The  policy  is  on 
condition,  first,  that  the  insured  shall  take  all  the  risk  from 
cotton  waste ;  second,  that  after  loss,  and  within  thirty  days, 
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the  insured  will  notify  the  defendants  thereof  forthwith; 
and  third,  that  as  soon  afterwards  as  practicable  they  will 
furnish  the  defendants  a  particular  statement  of  the  loss, 
under  oath,  and  a  certificate  of  the  nearest  magistrate  to  the 
facts/' 

As  to  the  first  of  these  alleged  conditions :  The  words,  "  on 
condition  that  the  applicants  take  all  risk  from  cotton  waste,'9 
are  most  awkwardly  inserted  between  the  statement  of  the 
sums  insured  on  the  property,  and  the  statement  of  the  place 
where  the  property  was  situate ;  and  we  cannot  conjecture 
any  reason  for  inserting  them  there,  except  that  in  the  printed 
form  of  a  policy,  which  was  used  and  filled  up,  in  this  case, 
there  happened  to  be  left  there  the  only  blank  space  in  which 
they  could  be  written.  But  though  the  term  "condition"  is 
used,  yet  these  words  do  not  constitute  a  condition,  in  its 
legal  sense,  as  it  is  defined  or  described  in  all  the  law  diction- 
aries. For,  from  the  nature  of  the  case,  there  was  nothing 
which  the  insured  or  any  other  party  was  to  do  or  to  omit,  by 
way  of  performing  the  supposed  condition,  and  no  event  was 
xo  happen  in  order  that  it  might  be  saved.  What  then  are 
the  legal  meaning  and  effect  of  these  words  ?  We  are  of 
opinion  that  they  are  to  be  regarded  as  a  proviso  added  to  the 
policy,  and  expressing  the  intention  of  the  defendants  not  to 
insure  against  the  risk  of  fire  originating  in  cotton  waste,  nor 
to  pay  a  loss  caused  by  a  fire  thus  originating.  We  cannot 
regard  the  words  as  an  exception  to  the  loss  by  fire,  for  which 
the  defendants  promised  to  pay;  for  they  are  not  inserted  in 
that  part  of  the  policy  which  contains  the  promise  to  pay,  nor 
are  they  there  referred  to ;  but  they  are  inserted  in  the  pre- 
amble or  recital  which  precedes  the  promise.  If  they  had 
been  inserted  after  the  words, "  burnt,  destroyed  or  demolished 
by  reason  or  means  of  fire,"  perhaps  they  might  have  consti- 
tuted an  exception,  which  the  plaintiffs  should  have  noticed 
and  negatived  in  their  declaration.  See  Vavasowr  v.  Orn*rod, 
6  Bam.  &  Ores.  430;  Lovnsbury  v.  Protection  Ins.  Co.  8 
Conn.  459. 

We  have  expressed  our  opinion,  in  this  place,  concerning 
the  legal  meaning  and  effect  of  the  words  in  question,  not 

34# 
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because  it  was  necessary  for  the  purpose  of  deciding  the 
matter  of  variance,  but  for  an  ulterior  purpose,  which  will 
appear  when  we  come  to  the  last  question  in  the  case.  For, 
admitting  the  defendants'  construction  of  the  policy  to  be  cor- 
rect, their  objection  of  variance  cannot  prevail ;  because  the 
second  count  in  the  plaintiffs'  declaration  alleges  that  the 
defendants  insured  the  property  on  condition  that  the  insured 
should  take  all  risk  of  cotton  waste.  So  far,  then,  as  respects 
this  condition,  (so  termed,)  the  policy  precisely  met  the  allega- 
tion in  that  count,  and  was  rightly  admitted  in  evidence,  to 
prove  it  Unless,  therefore,  there  is  in  the  policy  some  other 
condition,  which  is  not  mentioned  in  the  second  count,  the 
objection  of  variance  entirely  fails. 

The  defendants  relied  on  a  second  condition  in  the  policy, 
to  wit,  that  after  loss,  and  within  thirty  days,  the  insured 
should  give  notice  thereof  to  the  defendants  "  forthwith."  In 
the  policy,  the  defendants  promised,  according  to  the  provi- 
sions of  their  act  of  incorporation,  to  pay  or  satisfy  the  sum  of 
two  thousand  dollars,  within  three  months  after  a  loss  by  fire, 
"  and  due  notice  thereof  given,  as  aforesaid*"  There  is  in  the 
policy  no  previous  mention  of  notice,  and  therefore  we  cannot 
give  any  effect  to  the  words  "  as  aforesaid,"  but  must  treat 
them  as  surplusage.  Certainly  they  cannot  be  construed  as 
introducing  into  the  policy  a  condition  that  any  particular 
form  of  notice,  prescribed  elsewhere,  shall  be  prerequisite  to  a 
party's  right  to  recover  a  loss  against  which  the  defendants 
have  engaged  to  indemnify  him.  Reasonable  notice,  or,  in 
the  words  of  the  policy,  "  due  notice,"  is  all  that  the  plaintiffs 
were  bound,  either  by  the  terms  of  the  policy,  or  the  rules  of 
the  common  law,  to  give  to  the  defendants.  The  argument 
for  the  defendants,  is,  that  "  notice  given  as  aforesaid,"  refers 
to  the  act  incorporating  them,  which  had  been  previously 
referred  to  in  the  policy,  and  the  seventh  section  of  which  pro- 
vides, that  "  when  any  person  shall  sustain  any  loss,  by  fire, 
of  buildings  or  other  property  insured  by  said  company,  he 
shall,  within  thirty  days  after  such  loss,  give  notice  thereof  in 
writing,  at  the  office  of  said  company."  And  it  is  further 
argued  that  the  policy  has  reference  to  the  defendants'  by* 


Digitized  by  VjOOQlC 


OCTOBER  TERM  1851.  403 

Kingsley  &  another  v.  New  England  Mutual  Fire  Insurance  Company. 

laws,  the  eleventh  article  of  which  is,  that  "all  persons  insured 
in  this  company,  and  sustaining  loss  or  damage  by  fire,  are 
forthwith  to  give  notice  thereof,  as  required  by  the  act  of  in- 
corporation.9' But  as  we  have  already  said,  we  cannot  refer 
the  notice  to  be  "  given  as  aforesaid,"  to  the  act  of  incorpora- 
tion or  to  any  thing  else.  If  the  defendants  meant  so,  they 
have  not  intelligibly  said  so.  And  the  by-laws  are  not  referred 
to  in  the  policy,  and  form  no  part  of  it  Nor  are  the  plain- 
tiffs bound  by  them,  as  such,  or  by  any  of  the  provisions  in 
them.  The  policy,  therefore,  is  not  on  a  condition  that  the 
insured  will,  within  thirty  days  after  a  loss,  give  the  defend- 
ants notice  thereof  forthwith ;  whatever  the  meaning  of  those 
words,  taken  together,  may  be. 

The  Utird  and  last  alleged  condition  in  the  policy,  on  which 
the  defendants  rest  their  objection  of  variance,  is  that  the 
plaintiffs  should  furnish  them  with  a  statement  of  the  loss, 
according  to  the  eleventh  article  of  their  by-laws.  But  we 
have  already  disposed  of  this  point;  having  decided  that 
nothing  in  the  by-laws  can  be  invoked  into  the  policy.  The 
plaintiffs  were  not  bound  to  furnish  a  statement  of  their  loss, 
certified  by  a  magistrate,  as  soon  as  practicable,  or  at  any 
time.  And  this  is  also  an  answer  to  the  objection  taken  to  the 
ruling  at  the  trial,  that  the  plaintiffs  need  not  show  that  the 
statement  of  loss,  which  they  did  make  to  the  defendants, 
was  as  soon  as  practicable,  and  that  the  magistrate,  who 
gave  the  certificate,  was  most  contiguous  to  the  place  of  the 
fire. 

If  the  provision,  as  to  notice  of  loss,  in  the  seventh  section 
of  the  act  incorporating  the  defendants,  is  not  a  condition,  but 
is,  as  we  have  no  doubt,  merely  directory,  then  it  is  very  clear 
that  it  was  not  necessary  for  the  plaintiffs  to  prove  that  they 
gave  notice  according  to  that  provision.  And  though  it  was 
contended,  at  the  trial,  that  the  plaintiffs  must  prove  such 
notice,  and  exception  was  taken  to  the  ruling  of  the  court  to 
the  contrary,  yet  the  exception  was  waived,  at  the  argument 
the  defendants'  counsel  admitting  that  it  could  not  be  sus- 
tained. 

Whether  there  was  any  other  variance  between  the  declara- 
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tion  and  the  policy,  besides  those  above  mentioned,  we  need 
not  inquire ;  because  no  other  was  mentioned  at  the  trial  If 
any  other  had  then  been  suggested,  and  found  to  exist,  the 
plaintiffs  might  have  had  leave  to  amend*  It  is  now  too  late 
to  bring  forward  any  new  objection  of  this  kind.  Nor  can 
we,  in  this  stage  of  the  case,  be  called  on  to  inquire  whether 
the  declaration  is  good  or  bad. 

As  Cudworth  was  a  competent  witness,  his  declarations, 
which  the  defendants  attempted  to  give  in  evidence,  were  pro- 
perly excluded. 

The  last  question  in  the  case  is,  whether  the  jury  ought 
to  have  been  instructed,  "that  the  burden  wa*  og  ffrfi  yjftjffi* 
tiffs  to  prove  that  the  loss  accrued  in  some  other  way  than 
from  cottoifwaste^  virtually  eleefded 

bytBB'mMMUil'mat  the  words,!"  on  co^ 
cants  take  all  risk^fxQD^  cotton  wjiste,"  have  not  the  effect  of 
an  exception,  but  of  a  proviso :  namely,  to  defeat  the  defend* 
ants'  promise,  comUygggJly,  and  avoid  it  by  way  of  defeas- 
ance or  excuse.  It  is  _a  familiar  doctrine*  that,  the  party  for 
whomjmatter  of  expire ^jij^^shed,  whether  j^jgt9$K^,flEr  by 
agreement,  must  bring  it  forward  in  his^deje^^ 
it  by  evidence.  Judgment  on  the  verdicL 


Timothy  G.  Coffin  vs.  Joseph  Dunham. 

A  husband  is  not  liable  for  services  rendered  to  his  wife  by  a  counsellor  at  law  m 
successfully  defending  her  against  a  libel  for  divorce  filed  against  her  by  her 

This  was  an  action  brought  in  the  court  of  common  pleas 
by  a  counsellor  at  law,  to  recover  for  his  services  in  defend- 
ing the  wife  of  the  defendant  against  a  libel  for  a  divorce  a 
vinculo,  filed  against  her  by  the  defendant,  in  which  the  wife 
prevailed,  and  obtained  a  judgment  dismissing  the  libel. 
At  the  December  term,  1850,  the  court  of  common   plea* 
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ruled  that  the  defendant  was  not  liable  for  these  services,  and 
gave  judgment  in  his  favor.  The  plaintiff  appealed  to  this 
court 

T.  G.  Coffin,  for  himself,  cited  Pomeroy  v.  Wells,  8  Paige, 
406 ;  Miller  v.  Miller,  Saxton,  386 ;  St.  1851,  c.  82.  [See 
also  S/iepherd  v.  Mackoul,  3  Campb.  326  ;  Williams  v.  Fowler, 
McCleL  &  Y.  269;  Turner  v.  Rookes,  10  Ad.  &  EL  47.] 

T.  2).  Eliot,  for  the  defendant,  cited  Chit  Cont  (5th  Amer. 
ed.)  160;  Cany  v.  Paiton,  2  Ashm.  140;  Gray  v.  Otis,  11 
Verm.  628 ;  Wliiting  v.  Sullivan,  7  Mass.  107 ;  W^g-  v.  Hurl- 
burt,  15  Verm.  607. 

Shaw,  C.  J.  This  action  is  without  precedent  in  this  com- 
monwealth, and  contrary  to  the  practice  and  course  of  deci- 
sions. The  court  have  heretofore  declined  making  interlocu- 
tory orders,  requiring  the  husband  to  advance  money,  for  the 
necessary  expenses  of  the  wife,  in  prosecuting  or  defending  a 
suit  for  divorce,  until  the  authority  was  vested  in  them  by  St. 
1851,  c.  82.  Even  in  executing  the  authority  granted  by  this 
act,  the  court  have  felt  it  their  duty,  as  a  general  rule,  to  limit 
the  allowance  to  a  sum  necessary  to  obtain  evidence,  and 
defray  necessary  expenses,  other  than  counsel  fees. 

It  has  been  decided  in  a  case  like  the  present,  where  a  wife 
was  the  prevailing  party  on  a  libel  for  divorce  filed  by  the 
husband,  that  she  might  have  a  judgment  for  costs,  and  an 
execution  to  recover  them,  notwithstanding  her  coverture. 
Stevens  v.  Stevens,  1  Met  279.  So  in  this  case,  she  had,  or 
might  have  had  a  judgment  for  taxable  costs,  including  attor- 
ney's fees,  and  all  expenses  except  counsel  fees,  unless  there 
is  some  good  legal  reason  for  withholding  them. 

In  Vermont  it  has  been  decided  that  such  action  cannot  be 
maintained.     Wing  v.  Hurlburt,  15  Verm.  607. 

In  England,  the  practice  of  providing  means  for  the  wife, 
in  a  pending  divorce,  by  or  against  her  husband,  has  been 
managed  by  interlocutory  orders,  in  the  ecclesiastical  courts, 
and  a  temporary  taxation  of  costs,  pending  the  suit,  for  tax- 
able costs  only.  Cheale  v.  Cheale,  1  Hagg.  Eccl.  R.  374; 
Wilson  v.  Wilson,  2  Hagg.  Consist  B.  203;  Davis  v.  Davis% 
2  Hagg.  Consist  R.  204,  note. 
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The  fact,  that  no  such  action  has  ever  been  brought  here,  is 
not  conclusive ;  but  it  is  evidence  of  a  general  understanding 
of  what  the  law  is.  Judgment  for  the  defendant. 


Asa  Wood  vs.  Browning  O'Kelley. 

A  husband  is  liable  for  suitable  and  necessary  medicines  and  medical  advice  tar- 
nished to  his  wife  in  his  absence ;  but  he  is  not  liable  for  medicines  and  advice 
so  furnished  by  a  party  not  professing  to  be  a  physician,  or  to  have  any  medical 
skill  or  knowledge  of  diseases  or  their  remedies. 

A  dormant  partner  need  not  join  in  an  action  brought  in  behalf  of  the  firm  by  the 
ostensible  partner  against  a  person  who  dealt  with  the  latter  only. 

This  was  an  action  of  assumpsit,  brought  to  recover  the 
amount  of  an  account  annexed  to  the  writ,  and  tried  in  the 
court  of  common  pleas  before  Mellen,  J.,  who  signed  the  fol- 
lowing bill  of  exceptions :  — 

"  To  sustain  the  action,  the  plaintiff's  book  of  original  en- 
tries supported  by  his  suppletory  oath  was  offered  in  evidence. 
In  the  course  of  bis  examination,  the  plaintiff  stated,  that  the 
defendant's  wife  called  on  the  plaintiff  for  examination  and 
advice ;  that  he  put  one  Mrs.  Davis  into  a  mesmeric  sleep,  and 
thereupon  she  became  a  clairvoyant,  and  in  this  state  dis- 
covered and  declared  the  nature  and  character  of  the  com- 
plaints, and  prescribed  the  medicines ;  that  he  purchased  all 
the  materials  used  as  medicines,  out  of  these  materials  he 
compounded  the  medicines  according  to  the  directions  given 
by  Davis  while  in  mesmeric  sleep,  and  that  they  were  deliv- 
ered to  the  patient  to  be  used  in  the  form  of  plasters,  drops, 
&a,  as  specified  in  the  account  annexed  to  the  writ;  that  the 
books  were  kept  in  the  plaintiff's  name ;  that  for  all  medi- 
cines and  examinations,  after  payment  of  the  costs,  the  net 
profits  were  equally  divided  between  them,  and  that  Davis 
Was  equally  interested  with  himself  in  his  account 

u  The  defendant  contended  that  he  was  not  responsible  for 
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such  services  tendered  to  his  wife,  and  that  if  he  were,  this 
action  could  not  be  maintained  in  the  name  of  the  plaintiff, 
inasmuch  as  a  partnership  existed  between  the  plaintiff  and 
Davis.  It  appeared  in  evidence,  that  during  the  time  these 
medicines  and  advice  were  given  to  the  defendant's  wife,  the 
defendant  was  at  sea. 

"  The  presiding  judge  instructed  the  jury,  that  the  husband 
was  bound  by  law  to  maintain  the  wife,  to  furnish  her  with 
necessaries,  such  as  meat,  clothes,  medicine  and  medical 
aid,  suitable  to  the  husband's  station,  estate  and  circum- 
stances ;  and  in  the  absence  of  the  husband,  the  wife,  not  be- 
ing provided  by  the  husband  with  such  necessaries,  was  clothed 
by  the  law  with  power  to  make  contracts  for  the  same,  and 
that  such  contracts  would  bind  the  husband;  that  in  the 
absence  of  any  dissent  on  the  part  of  the  husband,  the  wife 
would  be  authorized  to  procure  such  medical  aid  as  her  own 
Judgment  in  good  faith  might  direct,  and  if  the  person  ap- 
plied to  should  in  good  faith  render  his  services  and  furnish 
medicines,  he  would  be  entitled  to  recover  of  the  husband  a 
reasonable  compensation  for  his  services  and  for  medicines  so 
furnished.  As  to  the  copartnership,  if  they  found  there  was  a 
partnership,  but  that  Davis  was  a  silent  partner,  this  action 
might  be  maintained. 

"  The  jury  found  a  verdict  for  the  plaintiff,  and  upon  being 
inquired  of  by  the  court,  the  foreman  replied,  that  the  jury 
found  that  Davis  was  a  silent  partner.  Upon  this,  the  court 
ordered  a  general  verdict  for  the  plaintiff  To  the  foregoing 
rulings  the  defendant  excepts." 

T.  G.  Coffin  and  A.  Mackie,  for  the  defendant 

H.  O.  O.  Colby,  for  the  plaintiff 

Fletcher,  J.  A  married  woman  may,  in  the  absence  of 
her  husband,  procure  for  herself  necessaries,  and  among  other 
things,  necessary  medicine  and  medical  aid  and  advice,  for 
which  the  husband  will  be  liable.  This  is  the  general  rule  of 
law.  But  this  is  an  abnormal  case,  and  if  the  plaintiff  did  not 
profess  to  be  a  physician,  or  to  have  any  medical  skill,  then, 
as  a  matter  of  law,  the  services  and  the  applications  of  the 
plaintiff  were  not  necessaries  for  which  the  defendant  is  liable. 
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If,  however,  the  plaintiff  professed  to  have  medical  skill 
and  a  knowledge  of  diseases  and  their  medical  remedies,  so 
as  to  bring  himself  primd  facie  within  the  rule  of  law,  thei* 
the  jury  should  have  been  instructed  to  find,  as  matter  of 
fact,  whether  under  the  circumstances  of  the  case,  the  plain- 
tiff had  furnished  the  wife  of  the  defendant  with  suitable  and 
necessary  medicine  and  medical  advice  and  aid,  and  if  so,  to 
what  amount,  and  for  the  sum  so  found  the  defendant  would 
be  liable. 

From  the  bill  of  exceptions  in  this  case,  it  does  not  appear 
that  the  plaintiff  professed  to  be  a  physician,  or  to  have  any 
medical  skill  or  knowledge  of  diseases,  or  their  medical  reme- 
dies, and,  of  course,  it  does  not  appear,  that  he  has  furnished 
the  wife  with  any  necessaries  within  the  rule  of  law,  for 
which  the  husband  can  be  rightfully  charged.  The  law  does 
not  recognize  the  dreams,  visions,  or  revelations  of  a  woman 
in  a  mesmeric  sleep  as  necessaries  for  a  wife,  for  which  the 
husband,  without  his  consent,  can  be  held  to  pay.  These 
are  fancy  articles,  which  those  who  have  money  of  their  own 
to  dispose  of  may  purchase,  if  they  think  proper,  but  they 
are  not  necessaries,  known  to  the  law,  for  which  the  wife 
can  pledge  the  credit  of  her  absent  husband.  The  charge  of 
the  court  was  confined  to  a  statement  of  the  general  principles 
of  law,  and  did  not  apply  with  sufficient  plainness  and  direct- 
ness to  the  singular  facts,  disclosed  by  the  evidence,  so  that 
the  jury  were  not  instructed  as  to  the  legal  rights  and  liabili- 
ties of  these  parties,  under  the  peculiar  facts  and  circumstances 
Df  this  case.  The  jury  should  have  been  instructed,  according 
to  the  principles  before  stated,  that  if  the  plaintiff  did  not 
profess  to  be  a  physician,  or  to  have  medical  skill,  or  a  know- 
ledge of  diseases  and  their  medical  remedies,  then,  as  matter 
of  law,  the  defendant  was  not  liable ;  but  if  the  plaintiff  pro- 
fess sd  to  be  a  physician,  and  to  have  such  skill,  so  as  to  bring 
himself  primd  facie  within  the  rule  of  law,  then  the  jury  should 
have  been  instructed  to  find  whether  the  plaintiff  had  in  fact 
furnished  necessary  medicine  and  medical  aid  and  advice  to 
the  defendant's  wife,  and  if  he  had,  that  the  defendant  would 
be  liable  for  such  necessary  supplies. 
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It  is  not  necessary  particularly  to  consider  the  other  ex- 
ceptions in  the  case.  It  is  no  doubt  the  province  of  the  court 
to  instruct  the  jury  what  facts  will,  in  law,  constitute  a  copart- 
nership, leaving  the  facts  to  be  found  by  the  jury*  It  is  not 
necessary  that  a  dormant  partner  should  join  with  the  osten- 
sible partners  of  a  firm,  in  an  action  against  a  person  wto 
dealt  only  with  the  ostensible  partners. 

Verdict  set  aside  and  new  trial  granted  in  the  court  of  com 
man  pleas. 


Patrick  Furlong  vs.  Dennis  Leahy. 

One  obtaining  a  written  lease  for  yean  does  not  thereby  acquire  the  right  to  it 
cover  the  promises  from  a  former  tenant  at  will,  by  die  process  given  by  the 
Rev.  Sts.  c.  104,  without  first  giving  such  tenant  notice  of  the  written  lease. 

An  appeal  lies  to  this  court  from  the  judgment  of  the  court  of  common  pleat 
upon  an  agreed  statement  of  facts. 

This  was  a  proceeding  on  the  Rev.  Sts.  c.  104,  commenced 
before  a  justice  of  the  peace,  and  submitted  to  the  court  of 
common  pleas  upon  the  following  facts :  David  B.  Kempton, 
then  and  still  seized  in  fee  of  the  premises  in  question,  on 
the  19th  of  March,  1850,  made  a  written  lease  thereof  to 
the  plaintiff  for  the  term  of  two  years.  The  defendant  was 
in  possession  of  the  premises  under  a  previous  agreement 
with  Kempton,  not  in  writing,  paying  rent  weekly,  and  had 
no  notice  of  the  lease  to  the  plaintiff  until  after  this  complaint 
was  served  upon  him.  On  these  facts,  Mellen,  J.,  gave  judg- 
ment for  the  plaintiff,  and  the  defendant  appealed  to  this 
court. 

T.  Q.  Coffin,  for  the  defendant. 

A,  Mackie,  for  the  plaintiff  1.  By  the  lease  to  the  plain- 
tiff the  defendant's  tenancy  at  will  was  terminated,  and  he 
became  tenant  at  sufferance,  and  as  such  not  entitled  to  notice 
to  quit  Benedict  v.  Morse,  10  Met.  223;  Hildreih  v.  Conan^ 
10  Met.  298. 

vol.  viii.  35 
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2.  The  defendant  has  no  right  of  appeal  to  this  court,  the 
question  of  title  to  real  estate  having  been  settled  by  the 
agreed  statement  of  facts.    Rev.  Sts.  c.  82,  §  6, 

Shaw,  C.  J.  The  right  of  the  defendant,  under  an  agree- 
ment not  in  writing,  could  be  no  greater  than  that  of  a  tenant 
at  will.  Rev.  Sts.  c.  59,  §  29.  When  Kempton  gave  a  lease 
for  years  to  the  plaintiff,  the  estate  at  will  of  the  lessee  was 
determined  by  operation  of  law,  without  notice.  The  plain- 
tiff now  become  lessee  for  years,  had  a  right  to  the  possession 
of  the  premises,  and  of  course  a  right  to  this  process,  under 
Rev.  Sts.  c.  104,  §  2.  Kelly  v.  Waite,  12  Met  300;  Howard 
v.  Merriam,  5  Cush.  563. 

But  it  is  found  as  a  fact,  in  the  present  case,  that  the  de- 
fendant had  no  notice  of  the  lease  of  Kempton  to  the  plain- 
tiff, until  he  was  served  with  process  under  this  complaint;  we 
think,  therefore,  that  the  complaint  was  prematurely  brought 
It  is  a  rule,  founded  on  the  plainest  principles  of  equity  and 
fair  dealing,  that  where  a  right  of  action  depends  on  a  fact 
peculiarly  within  the  knowledge  of  the  plaintiff,  and  which 
the  other  party  may  not  be  presumed  to  know,  and  does  not 
in  fact  know,  the  plaintiff  must  give  the  defendant  notice  of 
such  fact  No  form  of  notice  being  prescribed  by  positive 
law,  the  form  of  notice  is  immaterial,  but  the  fact  is  essen- 
tial. 

It  was  objected  by  the  plaintiff,  that  the  defendant  could 
not  bring  the  case  here  by  appeal,  because  the  title  to  real 
estate  was  not  drawn  in  question.  It  is  not  on  that  ground 
that  the  appeal  is  claimed.  The  appeal  is  taken  from  the 
judgment  of  the  court  of  common  pleas,  on  an  agreed  state- 
ment of  facts,  which  is  a  judgment  in  matter  of  law,  appa- 
rent on  the  record.  Hovey  v.  Crane,  10  Pick.  440 ;  Parker  v. 
Framimgham,  8  Met  260.  Judgment  for  the  defendant. 
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Durfbb  Gelott  vs.  Jabez  Goodspeed. 

A  deed,  attested  by  two  subscribing  witnesses,  who  are  both  oat  of  the  coma  on 
wealth,  may  be  read  in  evidence  to  the  jury,  upon  proof  of  the  handwriting  of 
the  grantor  and  of  one  of  the  witnesses. 

This  was  an  action  of  trespass  quare  clausum  /regit,  tried 
in  the  court  of  common  pleas,  before  Merrick,  J.,  to  whose 
ruling  the  plaintiff  excepted. 

T.  O.  Coffin,  for  the  plaintiff. 

H.  G.  O.  Colby,  for  the  defendant 

Dewey,  J.  The  deed,  upon  which  the  plaintiff  relied  in 
aid  of  his  title,  purported  to  be  attested  by  two  witnesses. 
Although  a  deed  is  valid  in  Massachusetts  without  any  at- 
testing witness,  yet  when  thus  attested,  the  rules  of  law 
require  that  the  deed  be  proved  by  the  subscribing  witnesses, 
or  some  one  of  them,  unless  the  party  shows  a  legal  excuse 
for  not  producing  such  evidence.  If  the  witnesses  are  out  of 
the  commonwealth,  and  thus  beyond  the  control  of  the  court, 
the  party  may  properly  resort  to  other  evidence  to  prove  the 
execution  of  the  deed. 

The  party  here  introduced  evidence  tending  to  show  that 
both  the  witnesses,  at  the  time  of  attesting  the  execution  of 
the  deed,  resided  in  the  state  of  Vermont,  and,  as  the  report 
states,  proved  the  fact  to  the  satisfaction  of  the  presiding 
judge,  and  that  Charles  Scott,  one  of  them,  still  continued  to 
reside  there ;  and,  as  to  the  other  witness,  Charles  Goss,  it  is 
stated  there  was  no  further  evidence ;  whereupon  the  plaintiff 
having  been  allowed  to  prove  the  handwriting  of  said  Charles 
Goss,  further  offered  to  prove  the  handwriting  of  Harvey 
Stone,  the  grantor  in  the  deed,  but  the  court  rejected  this  evi- 
dence, and  ruled  that  the  deed  could  not  be  read  to  the  jury. 
It  is  difficult  to  ascertain  with  certainty  the  precise  ground 
which  influenced  the  court  in  excluding  the  proposed  proof 
of  the  handwriting  of  the  party,  and  refusing  to  permit  the 
deed  to  be  read  to  the  jury.  Had  the  presiding  judge  decided 
that  th<»  plaintiff  had  not  shown  both  the  witnesses  to  be  out 
of  the  commonwealth,  and  therefore  excluded  all  secondary 
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evidence,  that  would  of  course  have  excluded  the  further  evi- 
dence offered,  and  left  the  case  without  proof  of  the  execu- 
tion sufficient  to  authorize  it  to  be  read  to  the  jury.  But  it 
seems  impossible  to  consider  the  matter  in  that  light,  because 
the  court  admitted  secondary  evidence  as  to  the  handwriting 
of  Charles  Stone,  which  could  only  have  been  admissible 
upon  the  hypothesis  that  the  absence  of  both  the  attesting 
witnesses  was  accounted  for,  inasmuch  as  if  either  was  within 
the  process  of  the  court,  he  must  be  called  before  any  second- 
ary could  be  introduced. 

Again ;  in  looking  at  the  evidence,  we  must  suppose  the 
court  found  that  both  the  attesting  witnesses  were  resident 
without  the  state.  Both  were  so  at  the  time  of  the  execution 
of  the  deed,  and  no  evidence  given  that  there  had  been  any 
change  of  domicil  by  either. 

We  assume,  therefore,  that  the  case  was  one  properly  re- 
quiring the  admission  of  secondary  evidence.  Such  being 
the  case,  the  only  further  inquiry  is,  what  amount  of  second- 
ary evidence  is  required  ?  Is  it  proof  of  the  handwriting  of 
all  the  subscribing  witnesses,  if  there  be  more  than  one  ?  If 
the  witnesses  were  within  the  commonwealth,  proof  of  the 
execution  by  one  of  them  would  entitle  the  party  to  read  his 
deed  to  the  jury,  and  the  like  rule  applies  as  to  the  handwrit- 
ing where  both  are  shown  to  be  out  of  the  jurisdiction  of  the 
court  In  ordinary  cases,  where  the  mere  formal  execution  is 
the  subject  of  inquiry,  it  is  quite  sufficient  to  produce  one  of 
several  subscribing  witnesses ;  and  if  the  secondary  evidence 
is  admissible,  it  is  sufficient  to  prove  the  handwriting  of  one 
of  the  attesting  witnesses,  it  being  always  necessary,  if  there 
be  more  than  one  attesting  witness,  that  the  absence  of  them 
all  should  be  satisfactorily  accounted  for,  in  order  to  let  in  the 
secondary  evidence.  1  GreenL  Ev.  §§  574,  575 ;  Ounliffe  v. 
Sefton,  2  East,  183;  Adam  v.  Kerr,  1  Bos.  &  Pul.  360; 
Jackson  v.  Barton,  11  Johns.  64 ;  Dudley  v.  Sumner,  5  Mass. 
438. 

We  perceive  no  reason,  assuming  that  a  proper  case  foi 
any  secondary  evidence  was  shown,  why  the  proof  of  the  hand- 
writing of  one  witness  to  the  deed  was  not  quite  sufficient  to 
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authorize  reading  the  deed  to  the  jury.  The  authorities  cited 
by  the  counsel  for  the  defendant*  do  not  contravene  this,  but 
only  decide  that  all  the  subscribing  witnesses  must  be  shown 
to  be  out  of  the  reach  of  process,  before  proof  of  the  hand- 
writing of  any  one  can  be  given. 

But  the  plaintiff  here  not  only  offered  proof  of  the  hand- 
writing of  one  of  the  subscribing  witnesses,  but  also,  as  second- 
ary evidence,  offered  proof  of  the  handwriting  of  the  grantor. 
Under  our  practice,  this  species  of  secondary  evidence  is 
competent  when  the  attesting  witnesses  are  not  within  the 
jurisdiction  of  the  court  Valentine  v.  Piper,  22  Pick.  85. 
It  was  said  by  this  court  in  that  case,  that  this  species  of  proof 
is  more  direct  and  satisfactory  than  that  of  the  handwriting 
of  the  witnesses,  and  that  a  cause  being  shown  for  the  ad- 
mission of  secondary  evidence,  it  is  competent,  in  the  first 
instance,  to  offer  proof  of  the  handwriting  of  the  party  exe- 
cuting the  deed. 

The  ruling  of  the  court  of  common  pleas  upon  this  point 
was  therefore  erroneous,  and  for  this  cause  a  new  trial  must 
be  had* 


Earl  C.  White  &  others  vs.  Eli  Wood  &  others. 

A  deed,  attested  by  two  subscribing  witnesses,  who  are  both  present  in  court, 
may  be  proved  by  the  testimony  of  one  of  them,  without  calling  the  other. 

Where  one  of  the  parties  to  a  cause  on  trial,  during  a  temporary  adjournment  of 
the  court,  told  one  of  the  jury  that  he  had  been  home  to  get  two  deeds,  which 
were  afterwards  used  on  the  trial,  this  conversation  was  held  to  be  no  ground  for 
a  new  trial  on  the  motion  of  the  other  party. 

This  was  a  petition  for  partition  of  land,  which  the  peti- 
tioners claimed  to  hold  under  a  deed  from  Obed  Richardson. 
At  the  trial  before  Merrick,  J.,  in  the  court  of  common 

*  These  authorities  were,  Riutdl  v.  Coffin,  8  Pick.  150;  1  Greenl.  Et.  \\  56ft 
572 ;  I  Stark.  Et.  (3d  Amcr.  ed.)  338,  339,  342,  note,  and  cases  cited. 

35# 
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pleas,  the  petitioners  produced  the  deed.  One  of  the  respond* 
ents,  Leonard,  required  them  to  produce  both  the  subscribing 
witnesses  to  the  deed,  they  being  both  in  court,  one  of  whom 
was  the  attorney  for  the  petitioners.  The  judge  ruled  that  it 
was  not  necessary  for  the  petitioners  to  call  and  examine  both 
the  witnesses,  whereupon  one  was  called  by  the  plaintiffs  and 
examined,  but  they  declined  to  call  the  other,  who  offered 
himself  to  the  respondents  as  a  witness,  if  they  desired  to 
examine  him. 

During  the  trial,  it  was  suggested  that  one  of  the  petition* 
era  had  had  a  conversation  with  one  of  the  jurors,  who  was 
then  inquired  of  by  the  judge,  as  to  the  fact  The  juror 
stated,  that  after  the  case  had  been  commenced  and  some 
progress  had  been  made,  and  after  the  court  had  adjourned 
to  the  next  morning,  he  met  Earl  C.  White,  one  of  the  peti- 
tioners, who  told  him  that  he  had  been  obliged  to  go  home, 
or  had  gone  home,  during  the  night,  to  get  two  deeds,  which 
were  subsequently  produced  and  used  on  the  trial*  The  judge 
remarked,  that  it  did  not  appear  to  him  that  this  conversation 
was  such  as  to  require  any  action  of  the  court,  or  to  warrant 
the  removal  of  the  juror  from  the  jury.  No  objection  was 
made  by  either  party  to  proceeding,  and  no  motion  was  made 
on  the  subject  by  either  party,  and  the  trial  proceeded  without 
objection.  A  verdict  being  rendered  for  the  petitioners,  the 
respondent  Leonard  excepted. 

EL  G.  O.  Colby,  for  Leonard. 

N.  Morion,  for  the  petitioner. 

Dewey,  J.  This  case  has  been  considered  by  the  court  in 
connexion  with  the  case  of  Oelott  v.  Goodspeed,  (ante,  411,) 
and  the  views  expressed  in  the  opinion  given  in  that  case 
fully  sustain  the  ruling  in  the  present,  as  given  at  the  trial. 
Ordinarily,  it  is  quite  sufficient  to  call  one  of  several  sub- 
scribing witnesses  to  a  deed,  to  prove  its  execution  sufficiently 
to  authorize  the  reading  of  it  to  the  jury. 

As  to  the  other  ground  for  a  new  trial,  the  communication 
made  by  one  of  the  parties  to  a  juror  pending  the  trial,  we 
see  nothing  to  justify  our  interference  for  that  cause.  The 
communication  was  one  that  might  have  been  made  without 
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any  purpose  to  influence  the  juror,  and  there  was  nothing 
done  calculated  to  bias  his  mind*  Waiving  all  question  as 
o  the  matter  being  one  open  to  exception  at  all,  we  see  no 
reason  for  setting  aside  the  verdict  for  the  communication 
made  to  the  juror.  Exceptions  overruled. 


Aaron  Lincoln  vs.  The  Taunton  Copper  Manufacturing 

Company. 

A  submission  to  arbitration,  of  a  claim  for  damages  done  to  land  of  one  of  the  par- 
tics  by  the  manufactory  of  the  other,  required  the  arbitrators  to  appoint  the  time 
and  place  of  hearing  by  giving  written  notice  to  the  parties  :  The  arbitrators 
made  their  examinations  of  the  land  at  three  different  times,  the  first  and  last  of 
which  were  made  in  company  with  the  owner  thereof,  without  notice  to  the  other 
party,  and  at  the  last  examination  they  stated  to  their  chairman,  that  they  had 
seen  enough  to  decide  whether  the  land  was  damaged,  and  what  was  the  cause 
thereof:  They  afterwards  appointed  a  time  and  place  for  a  hearing,  and  gave 
notice  thereof  to  the  parties,  but  heard  no  witnesses,  and  as  their  chairman  testi- 
fied, "  did  not  come  to  any  other  judgment/'  than  they  formed  upon  the  pre* 
mises.  It  was  held,  that  their  subsequent  award  in  favor  of  the  owner  of  the 
land  was  void. 

This  was  an  action  of  debt  on  a  bond  to  abide  the  award 
of  arbitrators,  appointed  by  a  written  agreement  between  the 
parties  "  to  ascertain  and  determine,  first  whether  any  damage 
recoverable  at  law  has  been  done  to  [certain]  meadow  lands 
of  said  Lincoln ;  secondly,  whether  said  damage,  if  any,  has 
been  caused  by  the  operation  of  the  mill  or  works  or  business 
of  said  company ;  and,  thirdly,  if  any  damages,  as  aforesaid, 
have  been  thus  caused,  to  determine  and  award  what  amount 
of  pecuniary  damages,  if  any,  conformably  to  the  legal  rights 
of  each  party,  the  said  company  shall  pay  to  the  said  Lincoln 
in  full  discharge  of  all  present  and  future  claim  or  claims  for 
damages  to  said  lands,  from  the  causes  aforenamed ;  the  said 
Lincoln  to  give  and  execute  a  deed  to  said  company  and  their 
assigns,  forever  quitclaiming  and  releasing  for  himself,  his 
heirs  and  assigns,  all  his  and  their  right,  title  and  claim 
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whatsoever  to  any  damage  to  said  lands  that  may  arise  from 
or  be  consequent  upon  the  operation  of  the  mill  or  works,  the 
smelting  and  manufacture  of  copper  or  other  metals,  and  the 
prosecution  of  the  business  of  said  company."  This  agree- 
ment also  contained  the  following  provisions:  "It  shall  be 
the  duty  of  said  arbitrators,  through  their  chairman,  to  appoint 
a  time  and  place  for  the  hearing  of  said  parties,  respecting  the 
questions  in  dispute,  by  giving  to  each  party  fourteen  days' 
written  notice  thereof;  and  if  either  party  shall  neglect  to 
appear  before  the  said  arbitrators,  after  such  notice  has  beer 
duly  given,  at  the  time  and  place  appointed  for  the  hearing, 
the  said  arbitrators  may  proceed  in  his  or  their  absence  to 
hear  testimony,  examine  the  premises,  and  determine  and 
award  upon  the  matters  submitted  to  them : "  "  The  award 
of  the  majority  of  the  arbitrators,  the  other  or  others  dissent- 
ing, shall  be  regarded,  to  all  intents  and  purposes,  as  the  award 
of  the  whole." 

The  case  was  tried  before  Metcalf,  J.,  and  by  him  reported, 
after  a  verdict  for  the  plaintiff,  for  the  consideration  of  the 
full  court  The  plaintiff  offered  in  evidence  an  award  signed 
by  a  majority  of  the  arbitrators,  which  stated  that  the  sub- 
scribers, "  having  carefully  viewed  and  examined  the  premises 
mentioned  [in  the  agreement  of  submission],  and  having 
duly  appointed  a  time  and  place  for  the  hearing  of  said  par- 
ties, and  duly  notified  each  party  of  the  same,  according  to 
said  agreement,  and  having  heard  and  considered  all  the  alle- 
gations, proofs  and  agreements  of  said  parties  and  their 
counsel,  and  having  fully  investigated  and  considered  all  and 
singular  the  questions  and  matters  submitted  to  them  by  said 
agreement,  do  determine  and  award  that  damage  recoverable 
at  law  has  been  done  to  the  said  meadow  lands  of  said  Lin- 
coln ;  and  that  said  damage  has  been  caused  by  the  operation 
of  the  mill  or  works  or  business  of  said  company.  And  they 
further  determine  and  award  that  said  company  pay  to  said 
Lincoln  the  sum  of  five  hundred  dollars  damages  in  full  dis- 
charge of  all  present  and  future  claim  or  claims  for  damages 
to  said  land  from  the  causes  aforenamed,  and  that  said  Lin- 
coln give  and  execute  a  deod  to  said  company  and  their 


Digitized  by  VjOOQlC 


OCTOBER  TERM  1851.  417 

Lincoln  v.  Taunton  Copper  Manufacturing  Company. 

assigns  according  to  the  terms  of  said  agreement"  It  was 
admitted  that  the  plaintiff  tendered  a  sufficient  deed  to  the 
defendants,  before  bringing  this  action.  The  evidence  intro- 
duced at  the  trial,  is  sufficiently  stated  in  the  opinion. 

T.  D.  Eliot,  for  the  defendants. 

N.  Morton,  for  the  plaintiff,  cited  Graves  v.  Fisher,  5  GreenL 
69 

Fletcher,  J.  The  instrument  of  submission  in  this  case 
expressly  requires,  that  before  hearing  testimony  and  examin- 
ing the  premises,  a  time  and  place  for  hearing  the  parties 
shall  be  appointed,  and  the  parties  respectively  duly  notified 
and  have  opportunity  to  attend. 

The  evidence,  as  reported,  shows  that  some  time  before  the 
time  and  place  of  hearing  were  appointed,  the  arbitrators,  with 
the  plaintiff  and  his  son,  as  one  arbitrator  expressly  testified, 
(but  another  arbitrator  testifies  that  the  plaintiff's  son  was 
present,  but  does  not  recollect  that  the  plaintiff  was  there), 
went  upon  the  premises  and  made  a  pretty  close  examination ; 
they  went  up  and  down  the  meadow  for  perhaps  two  or  three 
hours,  and  the  plaintiff  and  his  son  talked  and  made  state- 
ments. The  defendants  were  not  present  by  their  agent,  and 
appear  to  have  had  no  notice  of  the  proceeding  at  the  time. 
At  a  subsequent  time  and  before  the  appointment  of  the  time 
and  place  of  hearing,  the  arbitrators  again  examined  the  pre- 
mises with  the  plaintiff,  and  the  defendants'  agent  was  then 
present,  and  complained  that  the  plaintiff  had  been  with  the 
arbitrators  at  the  previous  meeting. 

After  this  the  arbitrators  went  a  third  time  upon  the  pre- 
mises, and,  as  appears  by  the  testimony,  as  reported,  of  one 
of  the  arbitrators,  the  plaintiff  and  his  son  were  present,  but 
the  defendants  were  not  present  by  their  agent,  and  do  not 
appear  to  have  had  any  notice  of  this  proceeding  at  the  time. 
The  chairman  in  his  testimony  says :  u  When  the  arbitrators 
were  on  the  land  the  third  time,  I  inquired  if  they  had  viewed 
enough  to  decide  the  first  point,  as  to  whether  the  land  is 
damaged,  and  what  was  the  cause,  and  understood  they  had, 
and  I  put  the  question  to  them."  Thus  it  appears  that  the 
arbitrators  came  to  a  conclusion  upon  the  merits  of  the  case. 
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upon  these  ex  parte  hearings  and  examinations,  and  before 
any  time  and  place  for  hearing  the  parties  were  appointed. 
Having  thus  in  effect  decided  the  case  without  hearing  the 
parties,  the  arbitrators  appointed  a  time  and  place  for  a  hear 
ing,  and  notified  the  parties.  But  no  witnesses  were  exa- 
mined on  oath,  and  no  hearing  in  fact  appears  to  have  been 
had,  and  so  far  at  least  as  the  merits  of  the  case  were  con- 
cerned—  that  is,  so  far  as  respects  the  inquiry,  whether  the 
plaintiff's  meadow  was  damaged  by  the  defendants'  works  — 
the  award  was  founded  wholly  on  the  opinions  formed  by 
the  arbitrators  upon  their  ex  parte  hearings  and  examinations. 
The  chairman  says,  "we  did  not  come  to  any  other  judg- 
ment on  these  questions  afterwards."  The  time  when  this 
judgment  was  formed  on  the  ex  parte  proceedings,  was  about 
a  month  before  the  time  appointed  for  the  hearing  of  the 
parties. 

There  is  no  reasoning,  or  principle  or  authority,  which  will 
support  such  an  award.  The  proceedings  of  the  arbitrators 
were  contrary  to  the  plainest  principles,  and  wholly  inconsist- 
ent with  a  due  administration,  of  justice. 

This  opinion  proceeds  on  a  ground  wholly  irrespective  of 
any  ruling  or  charge  of  the  judge  at  the  trial. 

New  trial  granted 


James  M.  Crawford  vs.  Gideon  L.  Spencer. 

Evidence  is  not  admissible  to  show,  that  the  name  of  the  grantee  in  a  deed  was 
inserted  therein,  in  consequence  of  a  mistake  of  the  scrivener,  in  the  place  of  that 
of  another  person,  who  was  intended  as  the  grantee,  and  who  entered  upon  and 
afterwards  occupied  the  land. 

This  was  a  writ  of  entry  to  recover  a  lot  of  land  in  Paw- 
tucket. 

At  the  trial  before  Metcalf,  J.,  it  was  proved,  that  George 
Wilkinson  executed  a  deed  of  the  premises  in  question,  on 
the  10th  of  September  1841,  to  James  Maxwell  Crawford,  th« 
demandant 
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The  tenant  to  support  hie  title  offered  George  Wilkinson, 
the  grantor  in  said  deed,  as  a  witness,  to  prove  that  the  land 
was  bought  of  him  by  George  Crawford,  father  of  the  de- 
mandant who  was  then  under  age ;  that  George  Crawfoid 
paid  for  it ;  that  the  deed,  by  which  the  demandant  claims, 
was  thereupon  made,  and  was  intended  to  be  to  George 
Crawford  and  to  convey  the  land  to  him  and  for  his  use ;  that 
said  George  was  then  in  possession  of  the  land,  having  en 
tered  on  it,  supposing  that  a  former  purchase  covered  it ;  that 
the  demandant  was  not  intended,  by  either  party,  to  be  bene- 
fited by  the  purchase,  which  was  not  meant  by  them  to  be  for 
him,  or  for  his  use ;  and  that  the  name  "  James  Maxwell "  in 
the  deed,  was  by  an  accident  and  mistake  of  the  scrivener 
who  wrote  the  deed  put  for  "  George,"  which  was  intended 
by  the  parties  to  be  the  name  in  the  deed  and  which  they 
instructed  him  to  put  in  it.  The  tenant  also  proposed  to  show, 
that  George  Crawford  went  into  occupation  under  the  deed, 
and  used  and  occupied  the  land  as  his  own  till  his  death ;  built 
on  it  and  mortgaged  it  to  the  tenant  and  others  as  his  pro- 
perty. But  he  did  not  propose  to  show,  that  George  Craw- 
ford was  ever  called  or  known  by  the  name  of  James  M. 
Crawford. 

The  judge  rejected  the  evidence,  and  a  verdict  was  taken 
for  the  demandant,  which  is  to  stand  and  a  judgment  to  be 
rendered  on  it,  if  the  evidence  was  rightly  rejected,  but  to  be 
set  aside  and  a  new  trial  granted,  if  the  evidence  was  admis- 
sible. 

C.  B.  Farnsworth,  for  the  tenant.  Parol  evidence  is  admis- 
sible to  show,  that  for  want  of  delivery  to  or  for  the  party 
claiming  under  it,  the  deed  never  had  any  legal  existence  or 
binding  force.  4  Cruise  Dig.  (Greenl.  ed.)  29 ;  1  Greenl.  Ev. 
§  284.  If  A.  makes  his  deed  and  delivers  it  to  B.,  intending 
it  to  operate  as  a  muniment  of  title  to  B.,  but  by  accident  or 
otherwise  inserts  the  name  of  C.  therein  as  grantee,  it  cannot 
take  effect  as  a  deed  to  C.    Jackson  v.  Stanley,  10  Johns.  133. 

A.  Cushman,  for  the  demandant. 

Mbtcalf,  J.  Here  is  a  plain  grant  to  the  demandant ;  and 
no  fraud  in  the  execution  of  it  is  suggested.     Nor  does  any 


Digitized  by  VjOOQlC 


420  BRISTOL,  PLYMOUTH,  &c 

Morgan  v.  Ide  &  another. 

extrinsic  fact  raise  a  latent  ambiguity  as  to  the  true  grantee, 
so  as  to  admit  explanatory  parol  evidence.  The  testimony 
which  was  offered  would  have  merely  shown  a  mistake,  which 
the  court  has  no  authority,  in  any  way,  to  correct  The 
demanded  premises  passed  to  the  demandant,  by  force  of  the 
deed ;  and  evidence  to  contradict  the  deed,  or  to  control  its 
effect,  was  rightly  rejected     See  12  Johns.  77,  488. 

Judgment  on  the  verdicU 


Jacob  Morgan  vs.  William  Ide  &  another. 

A  refusal  of  the  presiding  judge  to  rule,  on  a  motion  to  that  effect,  made  by  the 
defendant  before  offering  any  evidence,  that  the  plaintiff,  on  the  evidence  intro- 
duced by  him,  cannot  maintain  his  action,  is  not  a  subject  of  exceptions. 

A  father,  owning  certain  horses  and  carriages,  put  them  into  the  possession  of  bis 
son  to  enable  him  to  earn  his  livelihood,  making  no  stipulation  as  to  the  length 
of  time  during  which  the  son  should  keep  the  property,  and  telling  him  that 
whenever  he  (the  father)  should  be  put  to  any  expense  on  account  of  it,  he 
should  take  it  away  and  sell  it  The  son  established  a  livery  stable  accordingly, 
paying  the  expenses  himself,  and  taking  the  profits  to  his  own  use ;  and  on  one 
occasion  let  a  horse  and  carriage  to  go  to  a  particular  place;  but  the  hirer 
drove  them  to  another  place,  where  they  were  attached  as  the  son's  property,  on 
a  writ  against  him,  and  the  attaching  officer  refused  to  give  them  up,  when 
demanded  by  the  father.  It  was  held,  that  the  father  had  such  a  right  of  posses 
sion  as  entitled  him  to  maintain  trover  for  them  against  the  officer. 

This  was  an  action  of  trover  for  a  horse  and  buggy,  tried 
before  Merrick,  J.,  in  the  court  of  common  pleas. 

From  the  evidence  on  the  part  of  the  plaintiff,  it  appeared 
that  the  horse  and  buggy  were  his  property ;  that  this  horse 
and  buggy  with  certain  other  horses  and  carriages  were  put 
by  him  into  the  possession  of  his  son,  Jacob  Morgan,  Jr.,  for 
the  purpose  of  enabling  him  to  get  a  living;  there  was  no 
oargain  between  them  relative  to  the  property,  or  the  length 
of  time  the  son  was  to  keep  it,  but  the  plaintiff  told  him  that 
whenever  he  (the  plaintiff)  was  put  to  any  expense  on  ac- 
count of  it,  he  should  take  it  away  and  sell  it  Jacob  Mor- 
gan, Jr.,  thereupon  put  the  horses  and  carriages  into  a  stable  in 
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Providence,  and  kept  a  livery  stable  there,  and  from  time  to 
time,  as  he  had  opportunity,  let  the  horses  and  carriages  and 
took  the  hire  thereof  to  his  own  use ;  he  provided  hay  and 
grain  for  the  horses,  and  had  a  sufficient  quantity  on  hand  to 
support  them,  at  the  time  of  the  alleged  taking  and  conversion 
of  the  horse  and  buggy  by  the  defendants. 

It  also  appeared,  that  on  the  21st  day  of  June,  1848,  while 
Jacob  Morgan,  Jr.,  so  had  possession  of  the  horses  and  car- 
riages, he  let  the  horse  and  buggy  to  one  Stever  Perkins  to 
go  about  three  miles,  to  a  place  called  Swan's  point,  in 
Providence,  but  that  Perkins  did  not  go  to  Swan's  point, 
but  instead  thereof,  drove  the  horse  in  said  buggy  to  the 
town  of  Seekonk,  in  this  county,  and  that  on  the  same  day 
of  the  letting  and  very  soon  after  his  arrival  there,  the  horse 
and  buggy  were  attached  by  Ide,  one  of  the  defendants,  on  a 
writ  against  Jacob  Morgan,  Jr.,  in  favor  of  the  other  defend- 
ant, and  by  his  direction,  as  the  property  of  said  Jacob  Mor- 
gan, Jr.,  and  that  as  soon  as  the  said  Jacob  Morgan  Jr.,  knew 
where  the  property  was,  after  the  attachment,  he  informed 
the  plaintiff  thereof,  and  the  plaintiff  went  with  him  to  See- 
konk, and  there,  in  his  presence,  demanded  the  Horse  and 
buggy  of  the  defendants,  but  they  refused  to  deliver  them  to 
him,  and  afterwards  sold  the  same  on  the  writ.  The  plain- 
tiff commenced  this  action  after  this  demand. 

Before  offering  any  evidence,  the  defendants  asked  the  court 
to  rule,  as  matter  of  law,  upon  the  foregoing  facts,  that  the 
authority  or  license  of  the  plaintiff  to  his  son,  not  having  been 
revoked,  and  no  act  having  been  done  by  him  to  cancel  the 
same,  before  the  time  of  the  demand,  the  possession  of  the 
property  was  in  the  son,  and  that  the  plaintiff  had  no  such 
right  of  possession  as  would  entitle  him  to  maintain  this 
action. 

The  court  declined  so  to  rale,  and  thereupon  the  defendants 
excepted  to  this  refusal  of  the  court 

C.  L  Reed,  for  the  defendants.    In  order  to  maintain  trover 

the  plaintiff  must  have  at  the  time  of  the  conversion  the 

actual  possession  or  the  right  to  the  immediate  possession  of 

the  property.     Foster  v.  Gorton,  5  Pick.  185 ;  Hunt  v.  Holton^ 

vol.  vin.  36 
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13  Pick.  216 ;  Fairbank  v.  Phelps,  22  Pick.  535.  The  son  had  a 
virtual  lease  of  the  property,  in  consideration  that  he  would  take 
care  of  and  pay  the  expenses  of  keeping  it,  &c. ;  and  it  makes 
no  difference  whether  the  hiring  were  for  a  time  certain  or  for 
any  stated  price  or  not  Fairbank  v.  Phelps,  22  Pick.  535 ; 
Smith  v,  Plomer,  15  East,  607.  There  being  a  hiring  of  the 
property,  the  son  had  the  actual  possession  and  the  right  of 
possession,  and  the  plaintiff  had  no  right  to  the  immediate 
possession  as  against  the  son  until  he  had  first  demanded  the 
property  or  in  some  way  revoked  the  authority  or  license  of 
the  son,  and  therefore  the  plaintiff  cannot  maintain  this  action. 
Cases  cited  above ;  and  Corfield  v.  Coryell,  4  Wash.  C.  C.  371 ; 
Mvggridge  v.  Eveleth,  9  Met  233 ;  Soper  v.  Sumner,  5  Verm. 
274 ;  Gordon  v.  Harper,  7T.K9;  Ayer  v.  Bartlett,  9  Pick. 
156 ;  Ward  v.  Macauley,  4  T.  R.  489 ;  Lunt  v.  Brown,  1  ShepL 
236;  Fitter  v.  ShotweU,  7  W.  &  S.  14;  Hunter  v.  Westbrook, 
2  Car.  &  P.  578.  The  demand  on  the  defendants  was  not 
such  a  notice  as  would  determine  the  contract  between  the 
plaintiff  and  his  son.     Smith  v.  Plomer,  15  East,  607. 

C.  B.  Farnsworth,  for  the  plaintiff. 

Shaw,  C.  J.  In  an  action  of  trover  for  a  horse  and  buggy, 
after  the  plaintiff's  evidence  was  in,  and  before  offering  any 
evidence  on  their  part,  the  defendants  asked  the  court  to  rule, 
as  matter  of  law,  upon  the  facts  stated  in  the  bill  of  excep- 
tions, that  the  plaintiff  could  not  maintain  the  action,  which 
the  court  declined  to  do.  Thereupon  the  defendants  excepted 
to  the  refusal  of  the  court  so  to  rule. 

What  further  proceedings  took  place,  whether  the  defend- 
ants offered  evidence,  whether  the  court  instructed  the  jury, 
and  what  those  instructions  were,  does  not  appear.  If  any  such 
instructions  were  given,  no  exception  in  matter  of  law  was 
taken  to  them.  It  is  very  clear,  we  think,  that  this  exception 
cannot  be  sustained.  It  is  in  effect  a  motion  for  a  nonsuit  on 
the  plaintiff's  evidence.  Although  a  judge  may  direct,  or,  to 
speak  more  precisely,  advise  a  nonsuit,  when  the  plaintiff's 
evidence  is  in,  if  in  his  opinion  the  jury,  on  any  just  view  of 
the  evidence,  could  not  find  a  verdict  for  the  plaintiff,  yet  it  is 
purely  a  matter  of  discretion ;  he  is  never  bound  to  do  so,  and 
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in  many  cases,  it  is  most  advisable  to  submit  the  evidence  to 
the  jury,  with  suitable  instructions,  in  regard  to  the  law  appli- 
cable to  such  case*  A  refusal  to  direct  a  nonsuit,  therefore,  is 
no  ground  of  exception.     Farnum  v.  Davidson,  3  Cush.  232 

But,  it  may  not  be  improper  to  add,  that  upon  the  evidence 
stated,  we  can  see  no  reason  why  the  plaintiff  should  not 
recover.  His  right  of  property  was  not  contested.  When 
he  lent  the  horses  and  carriages  to  his  son,  it  was  under  an 
express  reservation  of  his  right  to  resume  the  possession ;  the 
son,  by  accepting  the  loan  of  them,  under  this  notice,  assented 
to  the  owner's  right  so  to  reclaim  the  possession.  The  cases 
cited  by  the  defendants'  counsel,  are  those  of  a  lease,  of  a 
parting  with  the  right  of  possession,  by  an  agreement  for  a 
certain  time,  so  that  at  the  time  of  the  demand,  he  had  no 
right  of  possession.  One  of  the  most  recent,  perhaps,  the 
strongest  case  cited  for  the  defendants,  is  that  of  Muggrulge 
v.  Eveleth,  9  Met.  233.  It  was  an  action  of  trespass  for  a  ves- 
sel, by  the  general  owner,  against  the  sheriff;  and  it  appeared 
that  at  the  time  of  the  attachment,  the  vessel  was  chartered 
to  a  third  person  for  a  term  of  time,  not  expired,  by  a  parol 
agreement,  held  to  be  binding  and  valid.  All  that  is  neces- 
sary in  this  case  is,  to  show  that  the  plaintiff  had  a  right  of 
possession  when  he  made  his  demand. 

If  it  were  suggested  that  Perkins,  who  hired  the  horse  and 
carriage  of  Morgan,  Jr.,  had  a  right  of  possession  for  the  time 
being,  it  appears  by  the  facts,  that  he  hired  the  horse  and  car- 
riage to  go  to  a  particular  place  in  Providence,  that  instead 
of  going  to  that  place,  he  went  in  another  direction,  out  of  the 
state  of  Rhode  Island,  into  this  county,  where  the  attachment 
Was  made.  If  there  was  no  collusion  between  the  hirer  and 
the  attaching  officer  and  creditor,  of  which  the  circumstances 
would  seem  to  raise  some  suspicion,  proper  to  be  considered, 
if  material,  by  a  jury,  yet  by  this  deviation,  he  had  forfeited  all 
right  of  possession,  acquired  by  the  hiring. 

Exceptions  overruled. 
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Manuel  Zerrano  &  another  vs.  John  D.  Wilson  &  others. 

A  bill  of  exchange,  drawn  by  the  master  of  a  vessel  on  her  owners,  for  supplies 
furnished  in  a  foreign  port,  if  not  accepted  or  paid,  bnt  protested  for  non-accept- 
ance and  for  non-payment,  and  brought  into  court  and  filed,  is  no  bar  to  an 
action  against  the  owners  for  the  supplies  so  furnished. 

This  was  an  action  of  assumpsit  against  the  owners  of  the 
bark  Harriet,  to  recover  the  amount  of  a  bill  for  supplies  fur- 
nished by  the  plaintiffs  at  Talcahuano,  in  Chili,  to  that  vessel, 
while  prosecuting  a  whaling  voyage,  under  the  command  of 
James  Durfee,  one  of  the  owners  of  the  vessel.  The  defend- 
ants pleaded  the  general  issue. 

At  the  trial,  before  Dewey,  J.,  the  ownership  of  the  vessel 
was  admitted.  The  plaintiffs,  to  prove  their  case,  introduced 
the  deposition  of  G.  H.  Whiting,  their  clerk,  annexed  to  which 
was  a  bill  of  particulars  of  the  supplies  furnished.  At  the  foot 
of  this  bill  was  the  following :  "  Received  bills  of  exchange  in 
triplicate,  at  ten  days'  sight,  upon  John  D.  Wilson,  Esq.,  in 
settlement  of  this  bilL  Talcahuano,  January  14th,  1848.  For 
Zerrano  &  Co.  G.  EL  Whiting.'9  The  defendants  thereupon 
contended,  that  the  evidence  was  insufficient  to  sustain  a  ver- 
dict for  the  plaintiffs,  inasmuch  as  it  appeared  that  the  ac- 
count had  been  paid  by  the  bill  of  exchange ;  and  that  as  this 
appeared  by  the  plaintiff's  own  testimony,  it  was  not  neces- 
sary to  be  specified  in  defence.  They  also  contended,  that  a 
copy  of  the  bill  of  exchange  and  a  notarial  protest,  which  were 
annexed  to  the  deposition,  were  incompetent  evidence.  The 
plaintiffs  thereupon  produced  the  original  bill  of  exchange, 
with  the  protests  for  non-acceptance  and  non-payment,  and 
caused  them  to  be  filed  by  the  clerk  with  the  papers  in  the 
case.  The  bill  of  exchange,  which  bore  date  at  Talcahuano, 
January  14th,  1848,  purported  to  be  drawn  on  John  D.  Wil- 
son, by  "  James  Duri'ee,  master  of  bark  Harriet,'' "  for  neces- 
sary supplies  furnished  at  this  port  for  the  bark  Harriet  under 
my  command,"  and  was  payable  to  the  plaintiffs  or  order. 

The  judge  instructed  the  jury,  that  upon  this  evidence  it 
was  competent  for  them  to  find  a  verdict  for  the  plaintiffs, 
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and  tbey  returned  a  verdict  for  the  amount  of  the  bill  of  par- 
ticulars and  interest  If  these  instructions  were  erroneous, 
the  verdict  is  to  be  set  aside,  and  a  new  trial  granted ;  other- 
wise, judgment  is  to  be  entered  on  the  verdict 

J.  H.  Clifford,  for  the  plaintiffs,  cited  Chit  Bills,  (10th  Amcr. 
ed.)  174, 177,  and  cases  cited  in  notes ;  Butts  v.  Dean,  2  Met 
76 ;  Burden  v.  Halton,  4  Bing.  454 ;  Hadwen  v.  Mendisabal, 
2  Car.  &  P.  20 ;  Alcock  v.  Hopkins,  6  Cush.  484, 

T.  G.  Coffin,  for  the  defendants.  The  account  produced 
by  the  plaintiff  was  receipted,  and  had  been  paid  by  a  bill  of 
exchange,  and  the  plaintiff,  therefore,  cannot  recover  on  the 
account  In  this  commonwealth,  a  negotiable  note  given  by 
one  of  the  parties  liable  is  a  discharge  of  the  simple  debt ; 
T/iacher  v.  Dinsmore,  5  Mass.  299 ;  unless  it  be  shown  that 
the  note  was  taken  as  collateral  security*  French  v.  Price, 
24  Pick.  13.  And  the  same  rule  must  apply  to  a  bill  of  ex- 
change. 

Fletcher,  J.  The  defence  set  up,  that  the  account  upon 
which  the  action  is  founded  had  been  paid  by  the  bill  of  ex- 
change, cannot  be  maintained.  The  bill  of  exchange  had  not 
been  accepted  nor  paid,  but  was  protested  for  non-acceptance 
and  non-payment,  and  was  produced  by  the  plaintiffs  at  the 
trial,  and  put  on  file  with  the  papers,  so  that  it  was  not  out- 
standing, and  would  therefore  furnish  no  defence  to  a  recovery 
on  the  original  account  Alcock  v.  Hopkins,  6  Cush.  484. 
Judgment  on  the  verdict,  for  the  plaintiffs. 


Nathaniel  Morton  vs.  David  W.  Westcott. 

Where  the  indorser  of  a  promissory  note  resides  in  a  town  in  which  there  are  two 
post-offices,  a  notice  of  the  dishonor  of  the  note,  addressed  to  him  at  the  town 
generally,  is  sufficient  primd  facie;  though  liable  to  be  rebutted  by  proof  that  he 
was  accustomed  to  receive  his  letters  at  one  of  the  offices  only,  and  that  the 
holder  of  the  note  might  have  ascertained  that  met  by  reasonable  inquiry. 

This  was  assumpsit  by  the  assignee  in  insolvency  of  Henry 
W.  Coggeshall,  on  a  promissory  note,  dated  June  3,  1847, 
36* 
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Bigned  by  Charles  Richmond,  payable  in  six  months  to  the 
defendant,  and  by  him  indorsed  in  blank. 

At  the  trial  in  the  court  of  common  pleas,  before  Merrickj  £, 
the  plaintiff,  to  prove  his  case,  called  James  P.  Ellis,  a  notary 
public,  who  testified,  that  on  the  evening  of  the  6th  of  De- 
cember, 1847,  he  received  the  note  from  the  cashier  of  the 
Bristol  County  Bank,  in  Taunton,  for  protest  for  non-pay* 
ment ;  that  he  applied  at  the  place  of  business  of  the  maker, 
and  finding  it  closed,  and  no  one  there  to  pay  the  note,  he 
protested  it,  and  put  into  the  post-office  a  notice  addressed  to 
the  defendant  at  Dighton ;  that  he  did  not  know  where  the  de- 
fendant lived ;  that  he  made  no  inquiries,  but  that  the  cashier 
directed  him  to  notify  the  defendant  at  Dighton. 

In  defence,  it  was  proved,  that  there  were  two  post-offices 
in  Dighton,  one  called  Dighton,  and  the  other  North  Digh- 
ton office ;  that  the  defendant  lived  several  miles  from  both 
offices,  but  about  one  mile  nearer  to  that  at  North  Dighton ; 
that  he  carried  on  the  White  Birch  Factory,  which  was  nearer 
to  the  North  Dighton  office ;  and  he  produced  evidence,  that 
many  letters  and  papers  were  addressed  to  him  by  his  corre- 
spondents at  the  North  Dighton  office,  and  that  he  took  and 
received  them  from  that  office.  The  post-master  at  North 
Dighton  testified,  that  the  persons  in  the  neighborhood  of 
White  Birch  Factory  pretty  much  all  got  their  letters  at  North 
Dighton ;  that  the  other  post-office  was  near  Dighton  lower 
four  corners.  But  no  evidence  was  offered  by  either  party 
to  show  whether  letters  and  papers  were  or  were  not  addressed 
to  the  defendant  by  his  correspondents  at  the  Dighton  office ; 
or  whether  the  defendant  did  or  did  not  receive  such  letters 
and  papers  from  that  office. 

The  defendant  also  called  Henry  W.  Coggeshall  of  Taun- 
ton, who  testified  that  he  owned  the  note  when  it  became 
payable  and  until  he  became  insolvent,  and  that  it  was  in 
the  bank  for  collection ;  that  he  knew  at  that  time  that  the  de- 
fendant was  carrying  on  business  at  North  Dighton,  and  that 
if  inquired  of,  he  should  have  directed  the  notice  to  him  at 
North  Dighton. 

The  judge  instructed  the  jury,  that  the  general  rule  in  rela- 
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(ion  to  indorsers  was,  that  seasonably  placing  a  letter  contain- 
ing the  notice  in  the  post-office,  directed  to  the  town  in  which 
the  indorser  resides,  is  a  sufficient  notice ;  but  if  he  resides  in 
a  town  in  which  there  are  two  or  more  post-offices,  then  the 
letter  may  be  directed  to  the  town,  without  specifying  to 
which  office  it  should  go,  unless,  upon  reasonable  inquiry,  it 
could  oe  ascertained  that  he  was  accustomed  to  receive  his  let- 
ters at  one  of  the  offices  only  in  the  town,  in  which  latter  case 
it  should  be  sent  to  the  accustomed  office,  and  not  elsewhere. 
And  in  reference  to  this  particular  case,  the  judge  instructed 
the  jury,  that  it  was  a  question  of  fact,  for  them  to  consider  and 
determine,  upon  the  whole  evidence  submitted  to  them,  whe- 
ther the  defendant  was  accustomed  to  receive  his  letters  from 
the  North  Dighton  office  only ;  and  that  if,  upon  all  the  evi 
dence,  it  was  left  in  doubt  and  uncertainty  whether  the  de- 
fendant was  or  was  not  accustomed  to  receive  his  letters  from 
each  and  both  the  offices  in  Dighton,  the  letter  from  the  no- 
tary having  been  directed  to  Dighton,  without  designation  of 
the  particular  office  to  which  it  was  to  go,  the  notice  must  be 
held  to  be  sufficient  But  if  they  were  satisfied  that  the  de- 
fendant was  accustomed  to  receive  his  letters  only  from  the 
North  Dighton  office,  and  that  that  fact  could  upon  reasonable 
inquiry  have  been  ascertained,  then  the  notice  must  be  held 
to  be  insufficient,  and  their  verdict  must  be  for  the  defendant 

The  verdict  was  for  the  plaintiff,  and  the  defendant  alleged 
exceptions. 

H.  Williams,  for  the  defendant 

E.  JEL  Bennett,  for  the  plaintiff,  cited  Bayley  on  Bills,  (2d 
Amer.  ed.)  277,  note ;  Mann  v.  Baldwin,  6  Mass.  316 ;  S/ied 
v.  Brett,  1  Pick.  401 ;  Story  on  Notes,  §§  316,  343 ;  Bank  of 
Manchester  v.  Slason,  13  Verm.  334,  340 ;  Renter  v.  Downer, 
23  Wend.  620. 

Shaw,  C.  J.  It  seems  to  the  court,  that  the  instruction  of 
the  judge  was  correct,  well  adapted  to  the  circumstances  of 
the  case,  and  cautiously  qualified  and  guarded.  It  seems  well 
settled,  that  when  there  are  two  post-offices  in  a  town,  notice 
by  letter  to  an  indorser,  addressed  to  him  at  the  town  gene* 
rally,  is  sufficient,  unless  the  party  addressed  has  been  gene* 


Digitized  by  VjOOQlC 


428  BRISTOL,  PLYMOUTH,  &c 

Gifford  v.  Whalon. 

rally  accustomed  to  receive  his  letters  at  one  of  the  offices  in 
particular,  and  to  have  his  letters  addressed  to  him  there  by 
his  correspondents.  Such  being  the  rule,  the  plaintiff  proves 
his  case  primd  facie,  by  proving  notice  by  letter  addressed  to 
the  defendant  at  the  town  generally.  If  then  the  defendant 
would  rebut  this  presumption  of  fact,  and  bring  himself  with* 
in  the  exception,  it  lies  on  him  to  prove  that  he  did  usually 
receive  his  letters  at  one  office  only,  and  that  this  might  have 
been  known  by  reasonable  inquiry  at  the  place  where  the  let- 
ter was  mailed.  Without  this  proof,  it  may  be  true  that  the 
defendant  received  his  letters  habitually,  as  well  at  one  post- 
office  as  the  other,  and  then  the  plaintiff's  primd  facie  proof 
remains  unrebutted,  and  he  must  prevail 

Exceptions  overruled. 


Leonard  Gifford  vs.  John  R.  Whalon. 

The  filing  of  a  petition  for  a  review,  and  the  awarding  of  a  supersedeas  of  the  exe 
cation  issued  on  the  judgment  in  the  action  sought  to  be  reviewed,  are  no  bar  to 
maintaining  an  action  on  such  judgment 

This  was  an  action  of  debt  in  the  court  of  common  pleas 
on  a  judgment  recovered  at  the  December  term  of  that  court 
for  the  county  of  Bristol,  1850.  An  execution  was  issued  on 
the  judgment;  but  before  the  service  of  the  execution  the 
defendant  had  entered  in  that  court  his  petition  for  a  review 
of  the  action  in  which  the  judgment  was  rendered,  upon 
which  petition  the  court  issued  an  order  of  notice  to  the  plain- 
tiff, returnable  at  the  March  term,  1851 ;  and  also  ordered, 
that  a  writ  of  supersedeas  of  the  execution  should  issue,  upon 
the  defendants'  filing  a  sufficient  bond  to  be  approved  by  the 
court,  conditioned  to  pay  such  sums  of  money  as  should  ap- 
pear to  be  due  to  the  plaintiff  upon  the  final  judgment  in 
review.  The  defendant  gave  bond  according  to  the  order 
of  the  court,  and  the  writ  of  supersedeas  issued  and  was  duly 
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served  upon  the  plaintiff  before  the  commencement  of  this 
action.  At  the  March  term,  1851,  after  the  commencement 
of  this  action,  the  petition  for  a  review  was  disallowed  by  the 
court 

Upon  these  facts,  the  defendant  contended  and  asked  the 
court  to  rule  that  the  plaintiff  could  not  maintain  his  action ; 
but  the  presiding  judge  (Hoar,  J.)  declined  so  to  rule,  and 
instructed  the  jury  that  the  action  might  be  maintained,  and 
directed  a  verdict  for  the  plaintiff  And  to  this  ruling  the 
defendant  excepted. 

N.  Morton,  for  the  defendant 

H.  Battelle,  for  the  plaintiff 

Fletcher,  J.  There  is  no  principle  of  law  upon  which  the 
position  taken  for  the  defendant  in  this  case,  that  the  petition 
for  a  review,  and  the  supersedeas  thereon,  are  a  bar  to  this 
action,  can  be  for  a  moment  maintained.  It  was  said  in 
argument,  that  there  being  a  supersedeas  of  the  execution 
which  issued  on  the  judgment,  if  the  plaintiff  can  maintain 
this  action,  he  may  pursue  it  to  judgment  and  execution,  and 
thus  accomplish  indirectly  what  he  could  not  do  directly. 
But  it  by  no  means  follows,  because  the  plaintiff  can  main- 
tain the  action,  that  he  can  obtain  a  judgment  and  execution 
to  the  prejudice  of  the  rights  of  the  defendant  The  judgment 
and  execution  can  be  postponed  in  the  discretion  of  the  court, 
if  necessary  to  secure  the  rights  of  the  parties. 

There  may  be  very  good  reasons  why  the  plaintiff  should 
institute  and  maintain  this  action.  It  was  made  a  point  in 
the  argument  for  the  plaintiff,  that  the  bond,  which  was  given 
to  obtain  the  supersedeas,  made  no  provision  for  securing  the 
payment  of  the  judgment  in  the  original  action,  in  case  no 
review  should  be  granted,  but  only  for  the  payment  of  such 
sums  as  should  appear  to  be  due  after  final  judgment  in  the 
review. 

It  is  apprehended  that  such  bonds  are  very  often  defective 
in  this  particular.  The  statute  provides,  that  a  petitioner  for 
a  review  may  obtain  a  supersedeas  of  the  execution,  upon 
giving  security  to  the  adverse  party,  "  to  pay  whatever  shall 
appear  to  be  due  to  him,  after  the  final   Hid<mipnt  in  the 
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review,  or  upon  such  other  terras  as  the  court  shall  think  just 
and  reasonable."  Rev.  Sts.  c.  99,  §  22.  Although  the  statute 
in  terms  requires  security  only  for  what  shall  appear  to  be  due 
after  the  final  judgment  in  the  review,  yet  the  broad  general 
provision,  "  or  upon  such  other  terms  as  the  court  shall  think 
just  and  reasonable,"  would  seem  very  clearly  to  warrant  the 
court,  before  issuing  a  supersedeas,  to  require  security  for  the 
payment  of  the  judgment,  in  case  no  review  should  be  grant- 
ed, as  well  as  for  the  payment  of  what  may  be  found  due 
after  the  final  judgment  in  the  review. 

If  the  bond  in  this  case  did  not  secure  the  payment  of  the 
:udgment,  in  case  no  review  was  granted,  that  would  furnish 
a  sufficient  reason  why  this  suit  should  be  instituted  to  obtain 
that  security.  Exceptions  overruled. 


Oliver  Earle  &  others  vs.  William  Wood  &  others. 

By  an  indenture,  executed  in  1821,  D.,  in  consideration  of  a  sum  of  money  "re* 
ceived  of  A.,  B.  and  C.,  for  and  in  behalf  of  the  monthly  meeting  of  the  people 
called  Quakers,  known  by  the  name  of  the  Swanzey  monthly  meeting,**  conveyed 
"  unto  S.,  A.,  B.  and  C.,  their  heirs  and  assigns,  to  and  for  the  uses,  intents  and 
purposes  of  the  people  called  Quakers  forever,  as  set  forth  for  the  more  effectual 
government  thereof  in  the  covenanting  clauses  by  the  said  grantees  as  hereinafter 
expressed,"  certain  land,  situated  within  the  territorial  bonds  of  the  Swnnzey 
monthly  meeting,  "  to  have  and  to  hold  unto  the  said  A.,  B.  and  G,  as  feoffees, 
in  trust  for  the  said  people,  their  heirs  and  assigns  forever ; "  and  D.  covenanted 
to  warrant  the  premises  "  to  them,  the  said  A.,  B.  and  C,  as  well  as  the  said 
people,  their  heirs  and  assigns,**  against  the  lawful  claims  and  demands  of  all 
persons;  and  A.,  B.  and  C.  did  "acknowledge  the  aforesaid  trust,  and  covenant 
and  declare  "  that  they  would  not  make  any  claim  or  demand  on  the  premises  in 
their  own  right  or  for  their  own  use,  and  that  they  would  "  for  the  more  effectual 
executing  and  full  performance  of  said  trust,**  "  at  any  time  hereafter,  upon  the 
request,  and  at  the  cost  and  charge  of  the  said  meeting,  or  such  other  monthly 
or  quarterly  meeting  as  the  meeting  of  the  said  people  at  Swanzey,  for  the  time 
being,  shall  or  may  belong  to,  being  in  unity  with  the  yearly  meeting  for  New 
England,  or  of  any  person  or  persons  they  may  appoint  in  this  respect,  make,  do 
and  execute  such  further  act  and  deed  or  devise  whatever,  for  the  more  effectual 
conveyance  and  assigning  of  the  said  land  to  and  for  the  uses  and  purposes  of 
the  aaid  people  called  Quakers,  as  by  the  said  yearly,  quarterly  or  roonthlv 
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meeting,  or  their  or  either  of  their  committees,  may  be  devised,  advised  or 
required;"  and  further  covenanted  and  declared  that  if  they  or  either  of  them 
or  either  of  their  heirs  succeeding  them  in  this  trust,  should  die,  or  should  be 
declared  by  the  yearly,  quarterly  or  monthly  meeting,  to  which  he  or  they  should 
belong,  to  be  out  of  unity  or  church  fellowship  with  them,  the  clerks  of  such 
meetings  or  either  of  them  should  have  the  right  *  to  enter  into  the  said  trusts, 
In  behalf  and  for  the  use  of  said  people,  and  hold  the  same ; "  the  said  A.,  B.  and 
C,  "  in  case  of  their  being  declared  out  of  unity,  or  dying,  as  aforesaid,"  quit- 
claiming and  releasing  all  their  interest  in  the  premises  to  the  said  clerks.  It 
was  held,  that  by  this  deed  A.,  B.  and  C,  as  tenants  in  common,  took  an  estate 
in  fee  simple,  which  descended  to  their  heirs,  in  trust,  however,  for  those  consti- 
tuting the  Swanzey  monthly  meeting  of  the  people  called  Quakers ;  that  the 
overseers  of  such  meeting  were  entitled,  after  the  passage  of  St.  1822,  c.  92,  to  a 
conveyance  of  the  legal  estate  from  such  trustees ;  and  that  this  court  had  juris- 
diction in  equity  to  com}  el  such  a  conveyance. 

The  question,  who  are  the  overseers  of  a  monthly  meeting  of  Quakers,  within  the 
meaning  of  SL  1822,  c.  92,  (Bev.  Sts.  c.  20,  $  46,)  is  to  be  determined  according 
to  the  discipline  of  that  people,  expounded  by  the  general  usages  of  those  persons 
of  most  experience  and  judgment,  who  have  acted  under  it  and  acknowledged 
its  authority. 

Two  sets  of  persons  severally  claimed  to  have  been  duly  chosen  overseers  of  a 
monthly  meeting  of  Quakers :  The  meetings  which  chose  them,  (of  one  of  which 
8.  was  clerk,  and  W.  of  the  other,)  each  sent  representatives  and  "accounts  "  tc 
the  quarterly  meeting  to  which  the  monthly  meeting  was  subordinate :  The  quar- 
terly meeting  was  duly  opened  by  B.,  the  clerk  thereof,  and  the  representatives 
of  the  meeting  of  which  S.  was  clerk  were  recognized,  and  their  "accounts'* 
adopted,  as  emanating  from  the  genuine  monthly  meeting,  and  the  representa- 
tives and  accounts  of  the  meeting  of  which  W.  was  clerk  were  rejected,  and  the 
quarterly  meeting  was  adjourned ;  after  which  the  representatives  who  were  not 
recognized  remained,  and,  on  the  ground  of  oppression  and  heresy  in  the  ruling 
members  of  the  quarterly  meeting,  undertook  to  organize  as  a  quarterly  meeting, 
and  elected  W.  clerk  thereof.  It  was  held,  that  the  decision  made  by  the  quar- 
terly meeting  before  the  adjournment,  on  the  question  which  of  the  monthly 
meetings  was  the  true  one,  was  conclusive  until  reversed  by  the  yearly  meeting. 
The  yearly  meeting  was  duly  opened  by  the  clerk :  It  was  provided  by  the 
discipline  of  the  society,  and  had  been  the  usage  of  the  yearly  meeting,  that  after 
the  forenoon  adjournment  of  the  first  session  of  the  meeting  for  business,  the 
representatives  of  all  the  quarterly  meetings  should  assemble  and  agree  on  the 
nomination  of  a  clerk,  to  be  reported  to  the  meeting  in  the  afternoon  :  But  in 
this  case  the  meeting,  before  such  adjournment,  agreed  to  refer  the  question, 
which  was  the  true  body  of  representatives  from  the  quarterly  meeting,  ro  a  com- 
mittee,  consisting  of  the  representatives  of  all  the  other  quarterly  meetings,  and 
that  the  appointment  of  a  clerk  should  be  postponed  :  The  representatives  of 
the  quarterly  meeting  which  had  elected  W.  clerk  refused  so  to  submit  the 
question,  and  on  the  same  afternoon  nominated  a  clerk  and  declared  him  elected 
"  by  those  who  had  been  oppressed;"  but  he  was  not  deckred  elected  by  the  pre- 
siding clerk  of  the  yearly  meeting.  It  was  held  that  the  yearly  meeting  had  the 
right  to  suspend  the  rule  requiring  the  clerk  to  be  chosen  the  first  day  j  and  that 
the  yearly  meeting,  presided  over  by  the  tlerk  who  opened  it,  was  the  true 


Digitized  by  VjOOQlC 


432  BRISTOL,  PLYMOUTH,  &c. 

Earle  &  others  v.  Wood  &  others. 

yearly  meeting.  And  the  committee  having  afterwards  reported  in  favor  of  the 
quarterly  meeting  of  which  B.  was  clerk ;  and  their  report,  after  notice  to  the 
representatives  of  the  quarterly  meeting  of  which  W.  was  clerk,  and  their  refusal 
to  attend,  having  been  accepted  and  adopted  in  due  form ;  and  the  yearly  meet- 
ing having  decided  that  the  overseers  chosen  by  the  monthly  meeting  of  which  8. 
was  clerk,  were  the  rightful  overseers  of  the  monthly  meeting;  it  was  held,  that 
the  decision  of  the  yearly  meeting  was  conclusive  evidence  on  these  points,  even 
in  n  suit  in  equity  brought  prior  to  the  yearly  meeting,  by  one  of  the  sets  of 
overseers  of  the  monthly  meeting  against  the  other,  to  obtain  a  conveyance  cf 
property  belonging  to  the  monthly  meeting. 

This  case  was  argued  at  Boston,  in  January,  1852,  and  is 
rtated  in  the  opinion  of  the  court,  so  far  as  is  material  to  the 
understanding  of  the  points  of  law  decided. 

22.  Choate  and  O.  P.  Lord,  for  the  plaintiffs. 

O.  Wood,  of  New  York,  and  T.  D.  Eliot,  for  the  defend- 
ants. 

Shaw,  C.  J.  The  case  which  this  court  are  now  called 
upon  to  decide,  affecting  the  rights  and  interests,  and  depend- 
ing on  the  rules  and  usages,  of  the  large  and  respectable  deno- 
mination of  Christians,  known  as  Quakers,  is  regarded  by 
the  parties  and  their  respective  friends  and  adherents,  as  one 
of  great  importance  to  the  well-being  of  the  society.  This 
importance  does  not  so  much  depend  on  the  amount  of  pro- 
perty involved  in  this  particular  case,  as  upon  the  principles 
on  which  it  must  be  decided,  and  the  extent  to  which  these 
may  affect  the  rights  of  others  interested  in  the  same  ques- 
tions. 

This  is  a  suit  in  equity  brought  by  the  plaintiffs,  describing 
themselves,  and  claiming  title  to  the  property  described,  as 
overseers  of  the  Swanzey  monthly  meeting  of  the  people  called 
Quakers.  They  set  out  a  deed,  more  particularly  stated  here- 
after, made  by  Elizabeth  S.  Danforth  in  August,  1821,  to 
Jonathan  Chace,  Benjamin  Slade,  and  Reuben  Chace,  all  de- 
scribed in  the  bill  as  since  deceased,  and  the  bill  is  brought 
against  many  persons  named,  as  the  heirs  at  law  of  the  said 
grantees,  and  also  against  William  Wood,  Palmer  Chace, 
Miller  Chace,  Seneca  Lincoln,  Philip  Tripp  and  William 
Slade,  who  allege  themselves  to  be  the  overseers  of  Swanzey 
monthly  meeting,  the  plaintiff*  averring  and  charging,  that 
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the  said  Wood  and  others  are  not  the  true  overseers  of  Swan- 
zey  monthly  meeting;  that  their  claim  is  a  groundless  pre- 
tence,  and  that  the  plaintiffs  are  the  true  overseers. 

The  subject  of  the  controversy  is  a  tract  of  land,  situated  in 
the  town  of  Fall  River,  (formerly  Troy),  with  a  meeting-house 
standing  thereon. 

The  object  of  the  bill  is  to  ask  this  court,  as  a  court  of 
equity,  to  declare  a  trust  respecting  said  lot  and  meeting- 
house, that  the  same  is  held  by  those  of  the  defendants,  de- 
scribed as  heirs  of  Chace  and  others,  the  original  grantees,  in 
trust  for  the  use,  benefit  and  accommodation  of  the  Swanzey 
monthly  meeting,  and  to  order  them  to  make  and  execute  con- 
veyances accordingly  in  execution  of  such  trust;  to  declare 
and  decree  that  said  William  Wood  and  others,  the  other 
defendants  in  the  bill,  are  not  the  true,  legitimate  and  author- 
ized overseers  of  said  Swanzey  monthly  meeting,  but  that  the 
said  Earle  and  others,  the  plaintiffs,  are  the  true,  legitimate 
and  authorized  overseers  of  the  Swanzey  monthly  meeting, 
entitled  to  all  the  privileges  of  that  character ;  that  as  such 
they  are  now  clothed,  by  the  laws  of  this  commonwealth, 
with  corporate  powers,  to  enable  them  to  take  and  hold  real 
estate,  to  them  and  their  successors,  as  a  corporation;  and 
their  object  is  to  obtain  a  decree,  declaring  a  trust  in  their 
favor,  vesting  the  legal  estate  in  said  lot  and  meeting-house 
in  them  and  their  successors,  and  requiring  the  defendants  to 
convey  the  same  to  them  accordingly. 

The  defendants,  William  Wood  and  others,  by  their  an- 
swer, deny  that  the  plaintiffs  are  the  true  and  legitimate  over- 
seers of  said  Swanzey  monthly  meeting,  but  on  the  contrary 
they  allege  that  they  themselves  are  such  true  and  legitimate 
overseers,  and  that  either  by  force  of  a  deed  of  Thomas  Wil- 
bur annexed  to  their  answer,  they  are  already  seized  of  the 
said  estate  in  fee,  in  their  corporate  capacity,  to  hold  to  them 
and  their  successors,  for  the  use  of  said  monthly  meeting ;  or, 
if  the  fee  and  legal  estate  in  the  premises  still  remain  in  the 
heirs  of  the  original  grantees,  the  other  defendants  in  this  bill, 
then  they  admit,  that  said  estate  is  held  by  such  heirs,  in 
trust  for  Swanzey  monthly  meeting;  but  they  aver,  that 
vol.  viii.  37 
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they  are  the  true  and  authorized  overseers  of  said  Swanzey 
monthly  meeting,  and  they  insist  that  said  trusts  ought  to 
be  declared  in  their  favor,  and  the  legal  estate  to  be  conveyed 
and  released  to  them  accordingly,  in  execution  of  the  said 
trust. 

This  bill  was  filed  in  April,  1845,  and  an  answer  was  pat 
in.  Subsequently,  in  October  of  the  same  year,  a  supplemental 
bill  was  filed  by  the  plaintiffs,  which,  after  reciting  fully  the 
substance  of  their  former  bill,  proceeds  to  state,  that  after  the 
filing  of  the  former  bill,  to  wit  in  June,  1845,  the  yearly  meet- 
ing of  Friends  for  New  England  was  convened  at  Newport, 
in  the  state  of  Rhode  Island,  pursuant  to  the  usages  and  dis- 
cipline of  that  body ;  that  being  so  assembled  and  duly  organ- 
ized, they  proceeded  to  consider  the  conduct  and  doings  of 
the  Swanzey  monthly  meeting,  and  also  of  the  Rhode  Island 
quarterly  meeting,  of  which  Swanzey  monthly  meeting  was 
a  component  part,  and  the  proceedings  of  said  quarterly  meet- 
ing ;  and  that  the  said  regular  yearly  meeting,  upon  a  review 
of  all  the  proceedings  in  relation  to  the  regularity  of  the  re- 
spective bodies,  each  claiming  to  be  the  true  monthly  meet- 
ing, declared  the  body,  of  which  David  Shove  was  clerk,  and 
by  whom  the  plaintiffs  were  chosen  overseers,  to  be  the 
true  Swanzey  monthly  meeting ;  and  that  the  body,  of  which 
Thomas  Wilbur  was  clerk,  and  by  whom  the  defendants  were 
chosen  overseers,  was  not  the  true  and  legitimate  Swanzey 
monthly  meeting.  It  further  alleges  that  the  said  yearly  meet- 
ing confirmed  and  established  the  doings  of  said  Swanzey 
monthly  meeting,  of  which  David  Shove  was  clerk,  and  of 
the  Rhode  Island  quarterly  meeting,  of  which  Buffum  was 
clerk,  and  directed  the  conveyance  of  the  estate  in  controversy 
to  be  made  to  the  plaintiffs  as  such  true  and  legitimate  over- 
seers. 

The  defendants  put  in  an  answer  to  the  supplemental  bill, 
protesting  that  the  court  has  no  jurisdiction,  and  that  the 
plaintiffs  have  an  adequate  remedy  at  law ;  they  nevertheless 
answer,  setting  forth  in  eztenso  and  reiterating  their  former 
answer ;  they  annex  the  original  deed  from  Elizabeth  S.  Dan- 
forth  to  Chace  and  others,  also  a  deed  given  subsequently,  on 
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the  26th  of  August,  1844,  and  purporting  to  be  a  deed  of 
Thomas  Wilbur,  as  clerk  of  Swanzey  monthly  meeting,  to 
themselves  as  overseers,  in  trust  to  hold  the  same  for  said 
monthly  meeting;  they  deny  that  the  heirs  of  Chace  and  others, 
the  original  grantees,  have  any  estate  or  interest,  legal  or  equi- 
table, in  the  premises,  and  that  the  court  has  any  jurisdiction 
to  compel  those  heirs  to  convey ;  and  aver  that  Thomas  Wil- 
bur was  and  is  clerk  of  said  meeting,  that  he  entered  into  the 
trusts  in  said  deed  mentioned,  and  conveyed  the  same  to 
these  defendants ;  and  they  now  claim  to  hold  the  same,  not 
only  by  virtue  of  the  deed  of  said  clerk,  but  as  a  body  corpo- 
rate, authorized  by  the  statutes  of  the  commonwealth  to 
hold  in  succession  all  grants  and  donations  of  real  or  personal 
estate  to  said  meeting.  They  admit  that  certain  proceedings 
were  had,  after  the  filing  of  the  former  bill,  before  a  body  of 
Friends  calling  themselves  and  their  meeting  the  yearly  meet- 
ing for  New  England ;  but  they  deny  that  the  proceedings  are 
correctly  set  forth  in  the  bill,  and  deny  that  their  title  can  be 
affected  by  such  subsequent  proceedings,  and  pray  that  the 
supplemental  bill  may  be  dismissed* 

They  then  proceed,  after  reaffirming  their  former  answer,  to 
set  forth  that  the  society  of  Friends  are  duly  organized  under 
a  regular  form  of  government  and  rules,  setting  out  their  organ- 
ization into  preparative,  monthly,  quarterly,  and  yearly  meet- 
ings, accountable  and  subordinate ;  that  the  monthly  meetings 
annually  choose  overseers,  who  hold  their  offices  until  others 
are  chosen  or  appointed ;  that  the  yearly  meeting  appointed  a 
meeting  for  sufferings,  to  take  cognizance  of  any  grievances 
in  the  intervals  between  yearly  meetings,  and  to  counsel  and 
assist,  as  best  wisdom  may  direct ;  they  state  how  quarterly 
and  yearly  meetings  are  composed,  and  set  forth  their  peculiar 
mode  of  deciding  deliberative  questions,  not  by  a  majority,  but 
by  the  solid  sense  of  the  meeting,  to  be  collected,  declared  and 
minuted  by  the  clerk,  who  is  the  presiding  member;  they  set 
forth  at  large  the  usual  mode  of  proceeding,  and  proceed  to 
allege  that  the  defendants  are  the  true  overseers,  and  that  the 
plaintiffs  have  no  claim  or  color  to  be  overseers,  except  by 
the  choice  of  a  schism,  and  of  separatists ;  and  they  set  forth 
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the  proceedings  of  the  monthly  meeting  of  which  Thomas 
Wilbur  was  clerk,  and  the  quarterly  meeting  of  which  Wilbur 
was  clerk  and  Perry  assistant,  as  true  meetings,  in  unity  with 
the  yearly  meeting ;  they  deny  that  the  said  Swanzey  monthly 
meeting  is  shown  not  to  be  in  unity  with,  but  disowned  by 
the  yearly  meeting  for  New  England.  But  they  further 
answer,  that  they  do  not  admit  the  proceedings  set  forth  in  the 
supplemental  bill  to  be  the  proceedings  of  the  true,  legitimate 
and  legal  yearly  meeting,  but  that  they  were  proceedings  of 
separatists  from  said  meeting ;  and  aver  that  the  proceedings 
of  the  true  meetings,  monthly,  quarterly  and  yearly,  are  those 
set  forth  in  true  copies  of  minutes  annexed.  They  admit  a 
want  of  love  and  unity  in  the  society,  and  attribute  it  to  a 
difference  of  religious  tenets  and  doctrinal  sentiments,  and 
aver  that  the  plaintiffs  and  those  whom  they  represent  have 
adopted  unsound  doctrines,  advocated  by  Gurney,  and  are 
called  Gurneyites,  whilst  they  and  their  friends,  adhering  to 
the  original  principles  and  sound  doctrines  of  the  society,  are 
called  Orthodox  Friends.  They  set  forth  what  the  true  doc- 
trines are,  how  they  are  in  effect  changed  by  the  writings  and 
doings  of  Gurney,  and  that  the  Gurneyites  have  taken  unfair 
and  unwarrantable  means  to  get  their  own  Mends  and  parti- 
sans into  all  places  of  influence,  and  to  obtain  an  ascendency 
in  the  control  of  the  society ;  that  at  the  yearly  meeting  they 
have  departed  from  the  usage  and  discipline  of  the  society,  in 
postponing  the  nomination  of  a  clerk ;  that  the  orthodox  repre- 
sentatives, as  in  duty  bound,  proceeded  to  agree  upon  clerks, 
and  reported  the  same,  which  being  fully  united  with  by  the 
sound  Friends,  they  were  accordingly  appointed,  and  the  usual 
business  was  gone  through  with ;  and  they  set  forth  the  pro- 
ceedings, and  thereupon  conclude  that  the  Gurneyite  party 
were  the  separatists.  Finally,  they  insist  that  the  Gurneyites, 
under  whom  the  plaintiffs  claim,  are  separatists  from  the 
society  of  Friends,  do  not  agree  in  the  belief  of  the  funda- 
mental doctrines  of  the  society,  and  are  opposed  to  its  order 
and  discipline,  and  especially  that  the  monthly  meeting,  of 
which  David  Shove  pretends  to  be  the  clerk,  are  separatists, 
and  have  seceded  from  the  true  Swanzey  monthly  meeting! 
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of  which  Thomas  Wilbur  was  clerk,  and  have  no  legal  exist- 
ence, and  have  no  right  to  hold  the  said  lot,  or  to  choose  or 
appoint  overseers  for  that  purpose;  but  contrary  wise,  claim 
that  they  are  the  true  overseers,  and  entitled  to  hold  the  said 
estate. 

Both  parties  rely  upon  the  deed  of  Mrs.  Danforth  as  the 
ground  work  of  their  respective  claims  of  title,  whether  legal 
or  equitable. 

This  deed  is  an  extraordinary  document,  upon  which  it  is 
extremely  difficult  to  put  any  satisfactory  construction,  accord- 
ing to  the  rules  of  law  applicable  to  conveyances.  The  direct 
and  palpable  object  was,  to  sell  a  lot  of  land  to  the  society  of 
Friends  to  build  a  meeting  house  upon,  and  give  them  the 
entire  and  perpetual  use  and  disposition  of  the  land.  But 
how  this  was  to  be  accomplished  according  to  the  rules  of 
law,  how  and  in  whom  the  legal  title  was  to  be  placed,  and 
how  it  was  intended  that  the  title  should  be  continued  and 
perpetuated,  it  is  extremely  difficult  to  ascertain  or  even  con* 
jecture,  from  the  terms  and  provisions  of  this  deed. 

It  may  be  proper  and  useful  to  state  in  the  outset,  that  at 
the  time  when  this  deed  was  executed,  there  was  no  enact- 
ment in  the  laws  of  Massachusetts,  providing  a  method  by 
which  the  Quakers,  as  a  religious  community,  could  take  and 
hold  real  estate  in  succession.  It  was  stated  and  assumed  in 
the  argument,  that  such  a  power  is  provided  by  our  law ;  but 
it  was  not  stated,  I  believe,  that  this  power  is  of  comparatively 
modern  origin,  and  did  not  exist  in  1821.  Such  a  power  had 
been  granted  to  certain  officers  of  other  religious  bodies  not 
incorporated,  such  as  the  deacons  of  congregational  churches, 
for  the  use  of  their  churches ;  the  wardens  and  vestry  of  epis- 
copal churches,  for  the  use  of  their  several  churches,  by  the 
provincial  act  of  28  Oeo.  2,  passed  in  1754.  This  was  re- 
enacted  by  St.  1785,  c.  51,  and  embodied,  and  its  powers 
extended,  by  Rev.  Sta.  c.  20,  §  39.  But  as  we  understand  it, 
this  power  was  first  extended  to  the  society  of  Friends,  con- 
stituting the  overseers  of  each  monthly  meeting  a  corpora- 
tion, or  vesting  those  who  may  be  overseers  for  the  time  being, 
with  corporate  powers,  to  take  and  hold  estate  in  succession, 
37* 
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by  St.  1822,  c.  92,  passed  on  the  11th  of  February,  182a4 
The  Quakers  never  fonned  into  parishes,  or  regularly  incor- 
porated religions  societies,  for  the  support  and  maintenance 
of  public  worship,  and  therefore,  being  mere  aggregate  bodies 
of  individuals,  until  the  above  act  was  passed  vesting  their 
overseers  of  monthly  meetings  with  qualified  corporate  powers, 
there  was  no  mode  in  which  real  estate  could  be  appropriated 
and  set  apart  for  their  use,  except  by  trust  deeds,  in  which  the 
estate  might  be  vested,  as  at  common  law,  in  certain  persons 
and  their  heirs,  in  trust  to  permit  the  society  to  have  the  en- 
tire possession  and  enjoyment  of  such  estate.  Up  to  a  com- 
paratively recent  period,  there  was  no  court  of  equity  in  this 
commonwealth,  competent  to  take  cognizance  of  such  a  trust 
and  enforce  it;  but  probably  the  conscientious  sense  of  duty, 
on  the  part  of  trustees,  would  have  afforded  sufficient  security 
to  the  beneficiaries,  for  the  enjoyment  of  their  rights. 

In  recurring  to  Mrs.  Danforth's  deed,  it  seems  to  us,  that  it 
was  very  inartificially  drawn. f     It  recites  that  the  considera* 


•  This  statute  is  88  follows :  "  An  act,  In  addition  to  '  an  act  for  the  better  securing 
and  rendering  more  effectual  grants  and  donations  to  pions  and  charitable  uses/ 
The  overseers  of  each  monthly  meeting  of  the  people  called  Quakers  shall  he 
deemed  so  far  a  body  corporate,  as  to  take  and  hold  in  succession  all  grants  and 
donations  of  personal  estate  made  by  any  person  dwelling  within  the  territorial 
hounds  of  said  monthly  meeting,  and  of  all  real  estate  situate  within  said  bounds, 
made  or  hereafter  to  be  made  to  the  yearly,  monthly  or  preparative  meetings  of  the 
Quakers,  to  said  overseers,  or  to  the  use  of  any  of  said  meetings,  or  the  poor 
thereof;  and  to  alien  or  manage  the  same  according  to  the  terms  and  conditions 
on  which  the  same  may  have  been  mode ;  and  in  the  name  of  the  said  overseers,  for 
the  time  being,  to  prosecute  or  sue  for  any  right  that  may  have  vested  in  said 
overseers,  the  poor  of  said  meetings,  or  in  any  of  said  meetings,  in  consequence  of 
such  grant  or  donation :  Provided,  that  the  income  of  the  grants  and  donations  to 
any  one  of  such  meetings,  for  the  uses  aforesaid,  shall  not  exceed  the  sum  of  five 
thousand  dollars  per  annatn." 

t  The  following  is  a  copy  of  this  deed :  "  Know  all  men  by  these  presents,  That 
I,  Elizabeth  8.  Danforth,  of  Dorchester,  in  the  county  of  Norfolk,  and  state  of 
Massachusetts,  widow,  in  consideration  of  two  hundred  and  twenty-five  dollars 
received  to  full  satisfaction  of  Jonathan  Chace,  Benjamin  Slade,  and  Reuben 
Chace,  of  Swansey,  all  in  the  county  of  Bristol  and  state  aforesaid,  for  and  in 
behalf  of  the  monthly  meeting  of  the  people  called  Quakers,  known  by  the  name  of 
Swansey  Monthly  Meeting,  have  given,  granted,  bargained  and  sold,  and  do,  by 
these  presents,  give,  grant,  bargain,  sell,  alien,  and  fully,  freely  and  absolutely  con 
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tion,  a  pecuniary  one  of  $225,  was  paid  by  Chaoe,  Blade  and 
Chace,  for  and  in  behalf  of  the  monthly  meeting ;  it  grants  the 


vey  and  confirm,  unto  them,  the  said  George  Shove,  Jonathan  Chace,  Benjamin 
Blade  and  Reuben  Chace,  their  heirs  and  assigns,  to  and  for  the  uses,  intents  and 
purposes  of  the  people  called  Quakers,  forever,  as  set  forth  for  the  more  effectual 
government  thereof,  in  the  covenanting  clauses,  by  the  said  grantees,  as  hereafter 
expressed,  a  certain  lot  or  piece  of  land,  situate  in  Troy,  in  the  aforesaid  county  of 
Bristol,  and  bounded  as  follows :  Beginning  at  the  southwest  corner  of  said  lot,  by 
the  highway  that  leads  from  Tiverton  to  Taunton,  and  land  of  Eben  Slade ;  thence 
running  easterly,  by  said  Eben  Slade's  land,  fifteen  rods;  thence  northerly  by  a 
line  parallel  with  the  aforesaid  highway,  six  rods,  to  a  stake ;  thence  westerly,  on  a 
line  parallel  with  the  said  Ebon  Slade's  north  line,  fifteen  rods  to  the  highway; 
thence,  by  said  highway,  six  rods,  to  the  first-mentioned  bounds ;  containing  ninety 
square  rods.  To  have  and  to  hold  the  said  granted  and  bargained  premises, 
together  with  all  their  appurtenances,  unto  them,  the  said  Jonathan  Chace,  Benja- 
min Slade  and  Reuben  Chace,  as  feoffees,  in  trust  for  the  said  people,  their  heirs 
and  assigns  forever.  And  I,  the  said  Elisabeth  S.  Danforth,  for  myself,  heirs, 
executors  and  administrators,  do  covenant  and  engage  the  above-demised  premises 
to  them,  the  said  Jonathan  Chace,  Benjamin  Slade  and  Reuben  Chace,  as  well  as 
the  said  people,  their  heirs  and  assigns,  against  the  lawful  claims  and  demands  of 
any  person  or  persons  whatsoever  forever  hereafter  to  warrant,  secure  and  defend 
by  these  presents.  And  we,  the  said  Jonathan  Chace,  Benjamin  Slade  and  Reuben 
Chace,  do  acknowledge  the  aforesid  trust,  and  hereby  covenant  and  declare,  that 
the  true  intent  and  meaning  of  these  presents  are,  that  we,  nor  our  heirs,  nor  either 
of  us,  nor  them,  shall  make  any  claim  or  demand  of,  on  or  to,  the  granted  trust 
and  premises  in  our  own  right,  or  for  our  own  use;  and  for  the  more  effectual  exe- 
cuting and  full  performance  of  said  trust,  that  we  and  our  heirs  and  each  of  us  and 
them  shall,  at  any  time  hereafter,  upon  the  request  and  at  the  cost  and  charge  of 
the  said  meeting,  or  such  other  monthly  or  quarterly  meeting  as  the  meeting  of 
said  people  at  Swanzey,  for  the  time  being,  shall  or  may  belong  to,  being  in  unity 
with  the  yearly  meeting  for  New  England,  or  of  any  person  or  persons  they  may 
appoint  in  this  respect,  make,  do  and  execute  such  further  act  and  deed  or  devise 
whatever,  for  the  more  effectual  conveyance  and  assigning  of  the  said  lot  of  ground 
with  its  appurtenances,  to  and  for  the  uses  and  purposes  of  the  said  people  called 
Quakers,  as  by  the  said  yearly,  quarterly  or  monthly  meeting,  or  their  or  either  of 
their  committees,  may  be  devised,  advised  and  required.  And  we,  the  said  Jona- 
than Chace,  Benjamin  Slade  and  Reuben  Chace,  do  hereby  further  covenant  and 
declare,  that  it  is  the  true  intent  and  meaning  of  the  conveyance  to  us  as  aforesaid, 
that  we  nor  either  of  us,  nor  either  of  our  heirs  succeeding  us  in  this  trust,  who 
shall  be  declared  by  the  yearly,  quarterly  or  monthly  meeting,  to  which  he  or  they 
shall  or  may  belong,  to  be  out  of  unity  or  church  fellowship  with  them,  shall  be 
capable  of  executing  this  trust  or  stand  seised  thereof,  or  of  holding  any  right  or 
interest  whatever  in  the  granted  premises,  whilst  he  or  they  shall  so  remain  out  of 
unity  with  the  said  people ;  but  in  all  such  cases,  and  also  when  any  of  us  or  our 
heirs  succeeding  us  in  this  trust  shall  depart  this  life,  it  shall  and  may  be  the  right 
if  the  clerks  of  said  monthly,  quarterly  or  yearly  meeting  for  the  time  being,  or 
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premises  to  four  persons,  namely,  George  Shove  and  the  same 
three  before  mentioned,  and  their  heirs  and  assigns ;  and  in 
the  habendum,  and  the  residue  of  the  deed,  neither  is  Shove's 
name  mentioned,  nor  does  he  execute  with  the  other  three,  to 
give  effect  to  the  declarations  of  trust  contained  in  it.  After 
the  granting  part  to  them  and  their  assigns,  the  deed  adds, 
"to  and  for  the  uses,  intents  and  purposes  of  the  people  called 
Quakers,  forever,  as  set  forth  for  the  more  effectual  govern- 
ment thereof,  in  the  covenanting  clause  by  the  said  grantees, 
as  hereafter  expressed,"  habendum  to  said  Chace,  Slade  and 
Chace,  "  as  feoffees,  in  trust  for  the  said  people,  their  heirs 
and  assigns  forever."  It  will  not  be  necessary  to  recite  the 
residue  of  this  deed,  so  familiar  to  all  parties  concerned,  in 
order  to  render  intelligible  the  comments  we  propose  to  make 
on  it. 

Tt  does  not  appear  by  the  deed,  that  the  grantees,  by  them- 
eelves,  or  with  Shove,  were  the  overseers  of  any  monthly 
meeting,  or  even  that  they  were  Quakers,  unless  this  is  to  be 
inferred  from  the  subsequent  mention  of  their  being  in  unity. 


either  of  them,  to  enter  into  the  said  trusts,  in  behalf  and  for  the  use  of  said  people, 
and  hold  the  same  in  as  full  and  ample  a  manner  as  we  shall  or  may  after  the  exe- 
cution of  these  presents.  We,  the  said  Jonathan  Chace,  Benjamin  Slade,  and 
Reuben  Chace,  for  ourselves,  our  heirs  and  assigns,  hereby  quitclaiming,  releasing 
and  conveying  to  the  said  clerks  for  the  time  being,  or  either  of  them,  in  case  of 
our  being  declared  out  of  unity,  or  dying  as  aforesaid,  all  right,  title,  interest,  pro- 
perty and  demand  whatsoever,  in  and  to  the  aforesaid  trust  and  granted  premises, 
to  the  end  that  they  either  convey  the  same  to  such  others  as  the  meeting  may 
appoint,  or  to  hold  the  same  as  feoffees  in  trust  for  the  people  called  Quakers,  in 
anity  with  the  yearly  meeting  for  New  England,  as  the  said  monthly,  quarterly  or 
yearly  meeting  may,  at  any  time  hereafter,  direct  and  require.  In  witness  whereof, 
the  said  Elizabeth  S.  Danforth,  Jonathan  Chace,  Benjamin  Slade  and  Reuben 
Chace,  the  covenanting  parties  to  these  presents,  hereunto  set  their  hands  and 
affixed  their  seals,  this  day  of  the  seventh  month,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-one. 
Signed,  sealed  and  delivered  ELIZABETH  S.  DANFORTH,  II.  s.] 

in  presence  of  JONATHAN  CHACE,  [l.  s.] 

J.  J.  Sherburne,  BENJAMIN  SLADE,  [l.s] 

Fbaxcib  Baylies,  REUBEN  CHACE,  [L.i-1 

David  Brayton,  )  Witnesses  to  the  signatures  of  Jonathan  Chace, 
John  Mason.        )     Benjamin  Slade  and  Reuben  Chace." 
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Bat  if  they  were  overseers  of  any  monthly  meeting,  the  deed 
did  not  profess  to  convey  the  estate  to  them  in  their  corporate 
capacity ;  if  it  had,  and  there  had  been  any  law  in  force, 
authorizing  them  to  take  in  their  corporate  capacity,  the 
estate  would  have  immediately  vested  in  them,  as  such  cor- 
poration, and  there  would  be  no  occasion  to  resort  to  the 
principle  of  a  shifting  use*  The  deed  seems  to  have  been  to 
them  and  their  heirs,  in  fee,  and  as  they  were  capable  as  indi- 
viduals of  taking  and  holding  in  that  capacity,  to  them  and 
their  heirs,  it  is  manifest  that  the  entire  estate  in  fee  passed 
from  Mrs.  Danforth  the  grantor.  Then  how  did  the  legal 
estate  vest?  Independently  of  the  statute  of  uses,  it  would 
undoubtedly  vest  in  Chace,  Slade  and  Chace,  and  their  heirs, 
in  fee  simple.  But  it  seems  extremely  difficult  to  regard  this 
as  a  conveyance  to  uses,  within  the  statute  which  transmutes 
the  use  into  possession  and  gives  a  seizin*  It  was  in  terms, 
u  to  and  for  the  uses,  intents  and  purposes  of  the  people  called 
Quakers."  Treating  the  whole  instrument  as  the  act  of  the 
grantor  and  grantees,  it  is  difficult  to  consider  it  as  a  convey* 
ance,  intended  to  have  any  other  effect  than  to  vest  the  fee  in 
the  grantees,  in  trust  for  the  Friends,  as  a  body.  We  are  now 
considering  the  question  as  to  the  vesting  of  the  legal  estate, 
and  it  is  necessary  to  keep  in  mind  the  plain  distinction  be- 
tween the  legal  estate  and  the  beneficial  interest  There  was 
no  person  in  being,  named  as  cestui  que  use,  capable  of  taking 
seizin  of  real  estate ;  of  course  the  estate  could  not  vest  in  any 
such  person.  The  overseers  had  not  then  corporate  powers, 
enabling  them  to  take  seizin ;  the  unincorporated  aggregate 
body  could  not  be  cestui  que  use,  because  it  had  no  capacity 
to  take.  Nobody  is  named  as  entitled  to  the  use  and  benefit, 
capable  of  taking  under  the  statute.  Treating  the  latter  part 
of  the  deed,  (that  which  purports  to  be  the  act  of  the  grantees 
only,)  if  it  is  proposed  to  bring  it  under  the  operation  of  the  sta- 
tute as  a  covenant  to  stand  seized,  the  difficulties  seem  insu- 
perable; there  is  no  good  consideration  in  kindred  or  affinity  for 
such  covenant,  no  covenantee,  and  no  definite  designation  of 
any  legal  use.  If  the  clause  be  relied  on,  which  provides,  that 
if  the  grantees  or  their  heirs  shall  be  declared  out  of  unity, 
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and  they  shall  not  be  capable  of  executing  this  trust,  or  stand 
seized  thereof,  but  the  clerks  respectively  may  enter  and 
hold,  &c,  this  is  simply  void  as  contrary  to  the  rules  of  law. 
It  is  not  a  defeasance  upon  a  condition  subsequent,  on  the 
happening  of  some  contingency,  which  defeats  the  whole 
estate,  and  authorizes  the  grantor  to  enter  and  revest  in  him- 
self his  former  estate ;  but  it  is  an  attempt,  by  a  limitation 
over,  after  an  estate  in  fee  granted  by  deed,  upon  the  happen- 
ing of  a  contingency,  to  divest  the  estate  and  grant  it  over, 
which  cannot  be  done.  But  it  seems  hardly  necessary  to  pur- 
sue these  technical  inquiries  further,  upon  the  effect  of  this 
deed  upon  the  legal  estate,  because  it  is  conceded,  or  it  must 
be  conceded,  that  if  any  clerk  could  enter  and  hold,  it  must 
be  the  true  clerk,  and  if  Thomas  Wilbur  was  the  true  clerk, 
and  took  any  estate  in  the  premises  or  any  power  to  convey, 
and  did  convey  any  estate  to  the  defendants,  it  was  after  the 
statute,  and  must  have  been  a  conveyance  to  them  and  their 
successors,  overseers  &c,  in  their  corporate  capacity,  and  they 
could  only  hold  as  long  as  they  continued  to  be  the  true  and 
legitimate  overseers ;  and  if  they  ceased  to  be  so,  and  another 
body  of  officers  came  to  be  the  true  overseers,  the  latter  were 
successors,  with  a  right  to  take  and  hold  the  estate  by  force  of 
the  statute*  In  one  respect,  perhaps,  this  question  might  be 
material ;  if  the  question  were  between  the  two  sets  of  over- 
seers, upon  the  mere  legal  title,  this  court  would  have  no 
jurisdiction  as  a  court  of  equity.  It  seems,  therefore,  proper 
to  add,  that  it  does  not  appear  that  the  original  grantees  or 
their  heirs  have  ever  been  declared  out  of  unity,  and  there- 
fore it  does  not  appear  that  that  contingency  ever  happened. 

There  is  also  another  contingency  stated,  on  which  it  may 
be  the  right  of  the  clerk  by  the  terms  of  the  deed  to  enter, 
and  that  is,  "  when  any  of  us  or  our  heirs  succeeding  us  in 
this  trust  shall  depart  this  life.'9  All  the  remarks  made  upon 
the  contingency  of  being  declared  out  of  unity,  defeating  the 
estate,  and  limiting  it  over,  would  apply  still  more  strongly  to 
this.  If  this  should  be  construed  literally,  that  is,  that  in  case 
any  one  of  the  grantees  should  depart  this  life,  the  whole 
estate  should  go  over,  then  no  heir  could  ever  take,  and  this  is 
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directly  repugnant  to  the  whole  grant,  habendum,  and  cove- 
nants, which  limit  the  estate  to  them  and  their  heirs.  The 
only  sound  construction  is,  "  when  the  first  grantees  and  all 
their  heirs  die."  This  would  be  to  limit  an  estate  in  fee  over, 
after  decease  of  all  heirs;  and  it  is  void  by  the  rules  of  la* v. 
But  if  it  would  have  been  valid,  the  contingency  has  not  yet 
happened.  On  the  whole,  the  court  are  of  opinion,  that  by 
this  deed  the  estate  vested  in  the  grantees  in  fee  personally 
and  at  their  decease  went  to  their  heirs ;  that  Wilbur,  the 
clerk,  had  no  authority  to  enter;  that  he  took  no  seizin  by  that 
entry;  that  he  conveyed  none  by  his  deed  to  William  Wood 
and  others ;  and  that  the  legal  estate  remains  vested  in  the 
heirs  of  the  original  grantees. 

But  in  another  aspect  it  appears  to  us,  that  the  deed  in 
question  has  all  the  qualities  and  characteristic  features  of  a 
regular  deed  of  trust,  by  which  it  was  intended  to  vest  the  fee 
in  the  grantees,  as  feoffees  in  trust,  the  legal  estate  to  be  held 
by  them  and  their  heirs  (or  the  heirs  of  the  survivor)  for  the 
benefit  and  accommodation  of  an  aggregate  body  of  indivi- 
duals, not  a  corporation,  but  recognized  by  law  as  a  religious 
body,  associated  for  the  purposes  of  maintaining  public  wor- 
ship, and  other  purposes  incident  thereto ;  and  upon  the  fur- 
ther trust,  to  transfer  and  convey  the  fee,  upon  due  notice  and 
request,  to  the  appointees  of  the  Swanzey  Monthly  Meeting 
of  Friends.     Let  us  examine  the  deed  briefly  in  this  view. 

Whether  an  instrument  shall  operate  as  a  transfer  vesting 
an  estate,  or  as  creating  a  trust  cognizable  by  a  court  of 
equity,  does  not  depend  much  Upon  the  employment  of  the 
terms  "  use"  and  u trust ;"  but  rather  upon  the  object,  pur- 
pose and  construction  of  the  whole  instrument.  Were  it 
otherwise,  however,  the  words  "use"  and  "trust"  are  both  so 
freely  used  in  this  deed,  and  so  indiscriminately,  that  they 
would  afford  little  aid  in  determining  the  construction  and 
effect  of  the  conveyance. 

After  stating  the  consideration  as  paid  by  Chace,  Slade  and 
Chace,  for  and  in  behalf  of  the  monthly  meeting  of  the  peo- 
ple called  Quakers,  known  by  the  name  of  Swanzej  Monthly 
Meeting,  the  grantor  proceeds  to  give,  grant,  bargain  and  sell. 
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to  Ihem,  their  heirs  and  assigns,  to  and  for  the  uses,  intents, 
and  purposes  of  the  people  called  Quakers,  for  ever,  as  set 
forth  in  other  parts  of  the  instrument,  the  lot  of  land  in  ques- 
tion. The  habendum  to  them  and  their  heirs  designates  them 
as  feoffees  in  trust  The  covenant  of  warranty  is  to  and  with 
them  and  their  heirs  and  assigns,  as  well  as  to  the  said  people 
(i.  e.  called  Quakers.)  As  a  covenant  of  warranty,  this  last 
clause  is  purely  void ;  "said  people"  are  not  parties,  were  not 
incorporated,  had  no  capacity  to  take ;  the  grant  was  not  to 
them,  and  the  covenant  could  only  be  coextensive  with  the 
grant.  The  residue  of  the  instrument  is  rather  the  act,  declara- 
tion and  stipulation  of  the  grantees,  explanatory  of  the  charac- 
ter and  relation  in  which  they  take  the  grant  and  consent  to 
hold  it,  and  connected  with  the  grant  only  by  a  reference  to  it  in 
the  granting  part.  As  a  clear  and  distinct  declaration  of  trust, 
under  the  hands  and  seals  of  the  grantees,  simultaneous  with 
the  grant,  it  is  above  all  exception,  and  would  be  so  if  it  were 
a  separate  instrument.  They  acknowledge  and  declare,  that 
they  take  and  hold  the  premises  in  trust,  and  that  they  are  to 
take  no  right  to  the  premises  to  their  own  use ;  and  for  the  more 
effectual  and  full  performance  of  said  trust,  they  stipulate  that 
they  and  their  heirs,  at  the  cost  and  request  of  said  monthly 
meeting,  or  such  other  meeting  as  the  said  people  of  Swanzey 
for  the  time  being  shall  belong  to,  being  in  unity  with  the 
yearly  meeting  for  New  England,  will  do  such  further  act  as 
may  be  advised,  &c.  As  a  covenant  for  further  assurance  this  is 
bad,  because  there  is  no  covenantee ;  but  as  a  declaration  that 
they  hold  it  in  trust  for  the  appointees  of  a  Friends'  meeting, 
and  in  trust  to  make  a  good  and  valid  legal  conveyance  to 
such  appointees  on  due  notice,  it  appears  to  be  legal  and 
valid.  The  residue  of  the  instrument,  declaring  that  if  the  gran- 
tees  or  their  heirs  should  be  declared  out  of  unity,  or  should 
die,  the  clerks  might  enter  and  convey  or  hold  as  feoffees ;  and 
also  the  clause  of  release  and  quitclaim  to  such  clerks  upon  such 
contingency,  we  think  are  void  as  affecting  the  legal  estate,  foi 
reasons  already  given.  The  clause  of  release  and  quitclaim 
cannot  have  any  legal  effect,  for  the  reasons  already  stated,  and 
further,  because  it  is  an  attempt  to  create  an  estate  in  fee,  to 
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commence  in  futuro,  upon  a  contingency,  and  in  persons  not 
ascertained*  As  bearing  upon  the  point,  that  the  grantees 
were  not  to  hold  the  estate  for  their  own,  but  for  the  use 
and  benefit  of  the  society  of  •Friends,  which  may  be  accom- 
plished by  treating  it  as  a  conveyance  in  trust,  but  cannot  by 
treating  it  as  a  use,  this  part  of 'the  instrument  is  in  harmony 
with  all  the  other  parts,  and  with  its  general  tenor. 

It  appears  to  us  that  this  construction  is  conformable  to  the 
intention  of  the  parties,  so  far  as  the  intention  manifested  by 
the  deed  can  be  carried  into  effect  by  the  rules  of  law;  and  if  the 
instrument  discloses  an  intention  to  create  an  estate  contrary 
to  the  rules  of  law,  such  an  intention  can  have  no  influence  in 
determining  its  construction. 

And  we  think  such  a  trust,  for  the  use  of  a  well  known 
religious  community,  is  valid,  and  may  be  carried  into  effect, 
although  the  cestui*  que  trust  and  beneficiaries  are  a  voluntary 
association  of  individuals,  designated  only  by  a  general  name 
and  description.  All  gifts  and  grants  in  trust,  for  the  support 
of  public  worship  and  religious  instruction,  or  for  the  advance- 
ment of  piety,  morality,  and  useful  education,  are  valid  as 
charitable  trusts,  and  will  be  carried  into  effect  by  this  court 
as  a  court  of  equity.  Nor  is  it  material  whether  the  large 
equitable  jurisdiction  of  chancery,  over  charitable  trusts,  is 
founded  on  St.  43  Eliz.  c.  4,  or  has  a  deeper  and  more  ancient 
root  in  the  common  law.  The  St.  of  43  Eliz.  c.  4,  was  passed 
before  our  ancestors  came  to  this  country,  and  was  regarded 
here  as  part  of  the  common  law  upon  which  their  institutions 
were  founded.  Commonwealth  v.  Leach,  1  Mass.  59.  It  has 
frequently  been  recognized  as  the  law  of  the  land  in  this  com* 
monwealth ;  for  which  I  will  cite  a  very  few  of  the  existing 
cases.  Bartlet  v.  King)  12  Mass.  537 ;  Trustees  of  Phillips 
Academy  v.  King*,  12  Mass.  546 ;  Ooing  v.  Emery >  16  Pick. 
107;  Tucker  v.  Seaman's  Aid  Society,  7  Met  188.  The  pro- 
visions  of  the  St.  43  Eliz.  are  amply  sufficient  to  give  effect  to 
and  render  valid  this  conveyance,  as  a  gift  in  trust  for  chari- 
table uses. 

When  the  case  of  Bartlet  v.  Xing  was  decided,  it  waa 
considered  that  it  was  no  objection  to  the  operation  of  St.  43 
vol.  vni.  38 
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Eliz.  that  there  was  then  no  court  vested  with  a  jurisdiction 
in  equity  to  carry  such  a  trust  into  effect  An  equitable  juris- 
diction over  trusts  for  certain  charitable  uses  had  been  early 
conferred  on  the  county  courts  under  the  colonial  government 
Anc.  Chart  52;  Hadley  v.  Hopkins  Academy,  14  Pick.  240. 
But  this  jurisdiction  was  not  renewed  under  the  provincial 
government  Acts  were  passed  soon  after  the  adoption  of 
the  provincial  charter,  in  1692  and  1693,  for  establishing  a 
high  court  of  chancery  for  the  province.  Anc.  Chart  222, 
274.  It  is  believed  that  these  acts  were  not  carried  into 
effect,  having  been  disapproved  and  negatived  by  the  king. 
But  in  1818,  an  act  was  passed  ( St.  1817,  c.  86)  vesting  this 
court  with  full  equity  jurisdiction,  in  all  cases  of  trust,  under 
which  trusts  for  charity  have  been  considered  as  fully  em- 
braced. This  act  was  in  force  when  the  conveyance  in  ques- 
tion was  made,  and  this  circumstance  may  have  had  its  influ- 
ence in  leading  the  parties  to  adopt  the  course  they  did,  with 
a  view  to  the  accomplishment  of  these  purposes,  through  the 
instrumentality  of  a  common  trust  deed,  to  be  carried  into 
effect  by  a  court  of  equity,  although  they  may  have  had 
some  intention  to  accomplish  it  by  means  which  the  law 
holds  impracticable. 

The  court  are  therefore  of  opinion,  that  the  instrument  in 
question  did  constitute  a  good  and  valid  conveyance  to  the 
original  grantees,  as  trustees  for  a  charitable  use,  proper  to  be 
sustained  and  carried  into  execution;  that  the  legal  estate 
vested  in  the  heirs  at  law,  subject  to  such  trust;  and  that  this 
court,  as  a  court  of  equity,  has  cognizance  of  the  subject- 
matter  of  this  suit,  and  to  hear  and  decide  between  the 
parties. 

Before  passing  from  this  subject  of  the  legal  estate,  I  in- 
tended  to  say  a  few  words  upon  the  question,  whether  thw 
instrument,  as  a  conveyance  to  these  persons  and  their  heirs, 
to  hold  in  trust,  constituted  them  joint  tenants  or  tenants  in 
common.  If  the  former,  then  the  rule  of  survivorship  would 
take  effect,  and  the  estate  vest  in  the  heirs  of  the  survivor. 
If  the  latter,  the  heirs  of  all  the  grantees  would  take  by  in- 
heritance.    In  framing  conveyances  in  trust  to  two  or  more 
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grantees,  the  most  usual  course  is  to  use  words  creating  a 
joint  tenancy ;  because,  as  the  main  object  of  creating  and 
continuing  the  legal  estate  is  to  support  and  feed  the  trust,  the 
more  concentrated  it  is,  the  more  effectually  it  accomplishes 
that  purpose;  here  no  such  precaution  was  taken,  and  the 
question  must  depend  on  the  rules  of  law.  By  the  rules  of 
the  common  law,  this  conveyance  to  three  persons  and  their 
heirs  by  deed  would  constitute  a  joint  tenancy,  but  this  rule 
has  long  since  been  altered  and  modified  by  statute,  and  the 
question  is,  what  the  extent  of  such  modification  is. 

By  the  Rev.  Sts.  c.  59,  §  10,  "  all  conveyances  and  devises 
of  lands,  made  to  two  or  more  persons,  except  as  provided  in 
the  following  section,  shall  be  construed  to  create  estates  in 
common,  and  not  in  joint  tenancy ;  unless  it  shall  be  expressed 
therein  that  the  grantees  or  devisees  shall  take  the  lands  jointly, 
as  joint  tenants,  or  in  joint  tenancy,  or  to  them  and  the  survi- 
vor of  them."  Section  11  provides,  that  "  the  preceding  sec- 
tion shall  not  apply  to  mortgages,  nor  to  devises  or  convey- 
ances made  in  trust,''  &c  Had  this  law  been  in  force,  when 
the  deed  in  question  was  made,  it  would  have  been  decisive ; 
but  it  was  not  It  did  not  go  into  operation  till  May,  1836. 
We  are  then  to  go  back  to  the  law  which  was  in  force  in 
1821,  which  was  SL  1785,  c.  62,  §  4,  by  which,  after  a  pre- 
amble stating  some  reasons  for  it,  this  authoritative  construc- 
tion should  be  given  to  grants  or  devises  to  two  or  more  per- 
sons, constituting  them  estates  in  common  and  not  in  joint 
tenancy.  The  act  has  no  special  exception  of  conveyances 
in  trust,  but  the  exceptions  are  thus  stated:  Unless  it  is 
stated  that  the  grantees  or  devises  shall  hold  jointly,  &c.,  or 
unless  other  words  be  therein  used,  clearly  and  manifestly 
showing  it  to  be  the  intention  of  the  parties  that  such  lands 
should  be  held  as  joint  estates,  and  not  as  estates  in  com- 
mon. When  the  manifest  purpose  of  the  conveyance,  as  ap- 
parent in  the  whole  tenor  of  the  deed,  would  be  best  pro- 
moted by  construing  it  a  joint  tenancy,  and  defeated  or 
impaired  by  a  contrary  construction,  it  has  been  held  under 
this  exception,  that  the  words  manifested  an  intent  to  create 
a  joint  tenancy;  as  in  case  of  a  grant  to  husband  and  wife; 
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Shaw  v.  Hearsey,  5  Mass.  521 ;  or  a  mortgage  to  partners 
to  secure  a  joint  debt ;  Appleton  v.  Boyd,  7  Mass.  131 ;  Good- 
win v.  Richardson,  11  Mass*  469.  In  these  cases,  such  a 
construction  was  almost  necessary  to  give  effect  to  the  con- 
veyance, and  therefore  the  intention  was  presumed.  In  case 
of  a  trust,  such  construction,  though  convenient,  and  after- 
wards introduced  by  statute,  could  hardly  be  regarded  as 
necessary,  and  therefore  we  cannot  say  that  the  words  used 
did  plainly  and  manifestly  show  an  intention  to  create  a 
joint  tenancy.  We  are  therefore  of  opinion  that  the  grantees 
took  an  estate  in  common,  which  descended  to  all  their 
heirs. 

This  is  probably  a  question  of  very  little  practical  import- 
ance ;  all  the  defendants,  summoned  as  heirs  of  the  grantees, 
have  suffered  the  bill  to  be  taken  as  confessed,  and  have 
probably  no  objection  to  any  decree  which  may  be  made 
on  the  subject.  Whether  the  fee  is  in  the  heirs  of  one  or 
all  the  grantees  is  immaterial,  except  for  the  sake  of  regu- 
larity. 

Supposing  the  deed  of  Elizabeth  S.  Danforth  to  be  a  good 
valid  deed  and  conveyance  in  trust,  the  next  question  is, 
who  are  the  beneficiaries  or  cestui*  que  trust,  competent  to 
claim  the  performance  of  the  trusts.  There  being  a  valid 
grant  of  the  legal  estate  to  Chace,  Siade  and  Chace,  and  their 
heirs,  creating  a  good  legal  estate  in  fee  to  support  a  trust, 
who  can  claim  it  under  the  provisions  of  this  deed  ?  It  being 
for  the  uses  of  a  religious  body,  to  support  public  worship 
and  religious  instruction,  and  thus  a  recognized  charity,  it  is 
no  objection  to  it  that  the  persons  to  be  benefited  are  uncer- 
tain, not  definitely  designated,  that  they  are  an  unincorpo- 
rated, voluntary  association  of  individuals.  Bartlet  v.  King, 
12  Mass.  537 ;  Going  v.  Emery,  16  Pick.  107 ;  Burr  v.  Smith, 
7  Verm.  241 ;  Vidal  v.  Girard,  2  How.  128.  Many  other 
authorities  might  be  cited,  but  the  last  is  directly  in  point, 
embraces  a  full  discussion  of  the  subject  and  a  review  of 
the  authorities,  and  is  itself  a  decision  of  the  highest  au- 
thority. 

At  the  time  when  Mrs.  Danforth' s  deed  was  executed,  there 
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was  no  law  in  force  giving  to  the  overseers  of  monthly  meet- 
ings, or  to  any  other  persons  holding  any  office  or  appoint' 
ment  in  the  Quaker  community,  a  corporate  character  or  ca- 
pacity  to  take  and  hold  property  in  succession ;  the  persons, 
therefore,  designated  in  said  deed  as  beneficiaries  were  unin- 
corporated individuals.  According  to  the  rule  above  stated, 
however,  this  circumstance  is  no  valid  objection  to  the  con* 
veyance,  or  to  the  constitution  of  such  trust,  if,  in  point  of 
fact,  the  persons  thus  designated  can  be  ascertained. 

When,  therefore,  property  is  conveyed  or  devised  to  one 
person  by  name,  as  the  treasurer  of  a  voluntary  society,  in 
trust  for  such  society,  the  legal  estate  vests  in  the  treasurer,  in 
his  natural  capacity,  to  hold  in  trust,  and  the  beneficiaries  or 
cestuis  que  trust  will  be  ascertained  by  any  competent  evi- 
dence, proving  association  and  organization  under  a  particular 
form,  the  choice  of  officers,  the  keeping  of  minutes,  the  issu- 
ing of  reports,  the  annunciation  of  its  objects,  and  the  like. 
Tucker  v.  Seaman's  Aid  Society,  7  Met  188. 

The  conveyance  thus  made  by  the  Danforth  deed,  being  to 
persons  capable  of  taking  and  holding  real  estate,  in  trust  for 
persons  not  capable,  the  question  is,  upon  the  terms  of  the 
deed,  who  these  latter  persons  were.  We  think  it  is  plain 
that  they  were  the  persons  constituting  the  Swanzey  Monthly 
Meeting  of  the  people  called  Quakers.  It  was  suggested  in 
the  course  of  the  argument,  that  the  trust  was  general,  and 
not  for  any  particular  class  of  Quakers,  and  perhaps  some 
single  clauses  would  give  color  to  such  an  argument  But, 
taking  the  whole  deed  together,  and  construing  it  in  reference 
to  Quaker  usages,  we  think  it  was  for  a  class  or  community 
of  Quakers,  living  within  a  certain  local  and  defined  territory, 
and  designated  as  Swanzey  Monthly  Meeting.  The  consider- 
ation was  paid,  for  and  in  behalf  of  the  people  so  designated; 
and,  though  the  habendum  was  in  trust  for  the  people  called 
Quakers  for  ever,  and  in  the  covenanting  clauses  it  is  de- 
clared to  be  in  trust  "for  said  people,"  the  stipulation  is, 
that  at  the  cost  and  charge  of  said  meeting,  to  execute  such 
further  deed,  &c  By  the  evidence  relative  to  the  constitu- 
tion and  usages  of  the  Society  of  Friends,  a  monthly  meet* 
38# 
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i.  is  a  local  division  and  designation,  and  embraces  all  those 
wiiJ  reside  within  such  local  limits.  We  are  of  opinion, 
therefore,  that  the  trusts  in  this  deed,  although  in  two  or  three 
places  they  may  seem  to  be  for  Friends  generally,  yet,  construed 
as  a  whole,  were  for  those  Friends  residing  within  the  local 
.units  of  Swanzey  Monthly  Meeting,  as  then  constituted.  It  is 
hardly  necessary  to  refer  to  the  exception  in  the  deed,  namely, 
that  the  trust  is  to  convey  to  such  persons,  as  the  Swanzey 
Monthly  Meeting,  or  such  other  monthly  meeting,  as  said 
people  at  Swanzey  for  the  time  being  shall  or  may  belong  to, 
being  in  unity  with  the  yearly  meeting  for  New  England, 
shall  appoint,  &c  This  refers  to  a  fact  not  contested,  which 
is,  that  by  the  constitution  and  usages  of  the  Society  of 
Friends,  it  is  competent  for  the  quarterly  or  yearly  meeting, 
within  their  respective  limits,  to  fix  and  alter  the  limits  of 
monthly  meetings,  and  to  set  up  and  lay  down  monthly  meet- 
ings, and  in  the  latter  case  to  annex  the  people  of  the  meeting 
laid  down  to  another  monthly  meeting ;  and  the  clause  recited 
looked  to  that  contingency,  and  adapted  the  trust  accordingly, 
giving  the  beneficial  interest  to  the  same  people,  though  an- 
nexed to  another  monthly  meeting.  But  as  it  is  not  sug- 
gested that  the  Swanzey  Monthly  Meeting  has  ever  been  laid 
down,  or  the  limits  of  its  territory  changed,  the  contingency 
affecting  the  trust  has  not  happened,  and  the  trust  remains  as 
if  no  such  change  had  been  provided  for. 

We  are  then  to  consider  the  effect  of  the  statute,  passed 
soon  after  this  conveyance.  St.  1822,  c.  92,  already  cited. 
It  was  undoubtedly  intended  to  put  the  Society  of  Friends  on 
the  same  footing  with  congregational  churches  and  other  ec- 
clesiastical bodies  not  incorporated,  but  voluntarily  associated 
together,  for  the  purpose  of  spiritual  edification  and  mutual 
discipline,  and  for  the  celebration  of  religious  rites  and  ordi- 
nances. The  policy  of  these  laws  was,  not  to  incorporate  the 
whole  body  of  voluntary  associates,  as  in  cases  of  territorial 
or  poll  parishes ;  but  to  invest  some  known  and  designated 
officers  and  functionaries,  chosen  and  set  apart  according  to 
the  constitution  and  usages  of  such  respective  bodies,  with 
corporate  powers  to  take  and  hold  property  in  succession,  in 
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bust  for  the  unincorporated  association,  often  fluctuating  and 
varying  in  numbers  and  members.  Such  had  been  previously 
done  in  respect  to  the  larger  and  more  numerous  ecclesiastical 
bodies,  constituting  the  deacons  of  congregational  churches, 
and  the  wardens  and  vestry  of  episcopal  churches,  corpora- 
tions for  this  purpose.  The  legislature  were  undoubtedly  well 
informed  of  the  constitution  of  the  Society  of  Friends  —  that 
all  belonged  for  the  time  being  to  some  monthly  meeting,  and 
such  monthly  meeting  had  officers,  called  overseers,  charged 
with  the  care  and  arrangement  of  their  secular  affairs ;  it  was 
therefore  enacted,  that  the  overseers  of  each  monthly  meeting 
of  the  denomination  of  the  people  called  Quakers  should  be 
deemed  so  far  a  body  corporate,  as  to  take  and  hold  in  suc- 
cession all  grants,  &c.  made  or  to  be  made  to  such  meetings, 
to  said  overseers,  or  to  the  use  of  any  such  meetings,  or  the 
poor  thereof,  to  alien  or  manage,  &c,  and  in  the  name  of  said 
overseers  for  the  time  being;  to  prosecute,  &c.  These  provi- 
sions are  substantially  reenacted  in  Rev.  Sts.  c.  20,  §  46. 

By  the  statute  of  1822,  the  rights  and  powers  of  the  over- 
seers of  Swanzey  Monthly  Meeting,  with  all  others,  were  de- 
fined and  enlarged.  Before,  they  had  a  right  in  equity,  as 
cestuis  que  trust  to  require  an  execution  of  the  trust,  by  per- 
mitting them,  and  the  monthly  meeting  of  which  they  were 
overseers,  to  use,  occupy  and  enjoy,  in  undisturbed  possession, 
the  lot  in  question,  with  the  buildings  erected  upon  it.  After 
the  statute,  they  had  a  right  to  a  conveyance  of  the  legal 
estate,  and  when  conveyed  to  hold  it  to  them  and  their  suc- 
cessors in  office  in  perpetuity,  for  the  use  and  benefit  of  their 
monthly  meeting. 

The  effect  of  thus  clothing  officers,  chosen  annually  or 
otherwise,  for  the  time  being,  with  corporate  powers,  is,  by 
force  of  law,  and  for  useful  and  beneficial  ends,  to  give  to 
persons  holding  certain  offices,  though  in  fact  frequently 
changing,  the  character  of  perpetuity  and  unbroken  continu- 
ance, which  is  the  peculiar  characteristic  of  a  corporation,  and 
is  well  illustrated  by  the  ancient  principles  applied  to  a  cor* 
ooration  sole.     Weston  v.  Hunt,  2  Mass.  500. 

The  same  rule  applies  when,  by  statute,  like  corporate 
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powers  are  invested  in  several  officers,  periodically  elected, 
who  are  to  take  in  succession,  as  the  wardens  and  vestry  of 
an  episcopal  church ;  Montague  v.  Smith,  13  Masb.  405 ; 
the  deacons  of  a  congregational  church;  Stebbins  v.  Jen- 
nings, 10  Pick.  172,  and  Page  v.  Crosby,  24  Pick.  211;  or 
town  officers ;  Overseers  of  Poor  of  Boston  v.  Sears,  22  Pick. 
122. 

The  theory  of  law  is,  not  that  churches,  towns,  or  other  ag- 
gregate bodies,  corporate  or  unincorporate,  choose  persons  to 
be  a  corporation ;  but,  being  chosen  to  offices  recognized  by 
law  or  usage,  such  as  deacons,  wardens  and  vestry,  overseers, 
and  the  like,  the  law  takes  effect,  and  proprio  vigore  annexes 
the  corporate  capacity  to  the  office,  and  no  act  of  transfer  is 
necessary  to  transmit  the  property,  when  once  vested,  from  the 
incumbent  to  his  successor.  It  follows,  as  a  necessary  conse- 
quence, that  however  frequently  the  incumbents  are  changed, 
the  property  changes  as  frequently,  so  that,  in  contemplation 
of  law,  it  always  remains  in  the  incumbent  for  the  time 
being. 

Assuming,  then,  as  from  the  foregoing  view  of  the  law  we 
think  it  must  be  assumed,  that  the  overseers  of  the  Swan- 
zey  Monthly  Meeting  of  the  people  called  Quakers  are  en- 
titled by  right  to  demand  and  require  a  conveyance  to  them 
of  the  estate  in  question,  we  are  brought  to  the  question, 
whether  Oliver  Earle  and  his  associates,  the  plaintiffs,  consti- 
tute that  board  of  overseers ;  or  whether  William  Wood  and 
his  associates,  part  of  the  defendants,  hold  that  relation,  and 
entitle  themselves  to  the  conveyance.  For  the  convenience 
of  designating  them,  I  shall  call  them  simply  plaintiffs  and 
defendants. 

From  the  view  of  the  law,  which  has  thus  been  taken,  it  is 
entirely  manifest  that  there  can  be  but  one  regular,  legitimate 
and  legal  monthly  meeting,  and  but  one  authorized  set  of  over- 
seers. It  is  a  question  of  property ;  the  nature  of  property 
consists  mainly  in  the  right  of  control  and  the  power  of  dis- 
posing of  any  estate,  real  or  personal.  There  cannot  be  two 
adverse  owners  of  the  same  thing  at  the  same  time ;  the  dis- 
posing power  and  dominion  of  one  proprietor  is  conclusive 
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against  the  same  in  any  other.  However  plausible,  therefore, 
may  be  the  grounds  of  claim  of  title  on  each  side,  how- 
ever minute  the  line  of  distinction  between  them,  and  how 
great  the  difficulty  of  discovering  it,  we  know  there  is  such  a 
a  line,  and  it  must  govern  in  deciding  the  question ;  and  pro- 
nouncing in  favor  of  one,  is  necessarily  pronouncing  against 
the  other. 

Again;  the  law  which  gives  corporate  powers  to  certain 
officers  or  functionaries,  whether  of  corporations,  voluntary 
associations,  or  religious  bodies  or  communities,  assumes  that 
the  existence  and  identity  of  such  bodies  or  associations,  and 
the  due  and  proper  election  or  appointment  of  the  officers  and 
persons  so  designated  may  be  proved  by  competent  evidence, 
adapted  to  the  nature  of  the  subject  Where  there  is  no  legal 
incorporation,  the  constitution,  organization  and  proceedings 
of  such  bodies  may  be  proved  like  other  facts,  by  articles  of 
association  formally  adopted  or  generally  assented  to,  and  by 
the  usages  of  the  body.  In  the  case  of  congregational 
churches,  the  identity  of  the  church  is  ascertained  and  identi- 
fied by  that  of  the  incorporated  parish  in  which  it  is  gathered ; 
and  the  authority  of  deacons  to  take  in  a  corporate  capacity, 
by  proof  of  their  election,  according  to  usage.  And  so  in 
the  episcopal,  and  all  other  incorporated  religious  societies. 
Where  the  right  is  claimed  by  officers  of  a  religious  society 
not  incorporated,  the  right  may  be  proved  by  the  fact  of  asso- 
ciation, and  the  election  of  such  officers,  according  to  the 
rules  and  usages  of  such  associations,  to  be  proved,  like  other 
facts,  by  documents  and  by  testimony.  This  is  eminently 
true  of  the  society  of  Friends,  who,  it  is  believed,  neither  in 
their  smaller  or  local  divisions,  or  in  their  larger  character  as 
a  denomination  of  Christians,  have  ever  been  constituted  cor- 
porations by  law.  Nothing  can  be  clearer,  however,  than  that 
there  is  such  a  community  of  Christians  as  Quakers ;  they 
are  numerous  and  respectable ;  they  have  had  so  prominent  a 
place  in  New  England,  and  they  are  marked  with  so  many 
peculiarities,  that  their  existence  is  easily  proved.  But  in 
regard  to  their  action  and  mode  of  proceeding,  so  far  as  the 
right  of  property  is  concerned,  there  is  an  intrinsic  difficulty! 
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which  must  have  been  seen  and  felt  throughout  this  lament- 
able controversy  and  this  elaborate  litigation.  This  arises 
from  the  peculiar  mode  of  acting  and  deciding  in  aggregate 
bodies,  not  by  a  numerical  or  any  other  fixed  majority  of 
votes,  given  by  those  authorized  and  qualified  to  give  a  voice 
upon  any  question  ;  but  upon  the  solid  sense  of  the  aggregate 
body,  having  regard  to  age,  character,  judgment,  piety,  and 
numbers  combined,  to  be  gathered  and  ascertained  by  the 
clerk,  who  is  uniformly  the  presiding  officer.  However  well 
calculated  this  may  be  to  promote  tKe  great  spiritual  object* 
of  the  society,  to  secure  harmony,  unity  of  feeling,  and  reli- 
gious peace,  it  is  little  calculated  to  afford  a  practical  rule  of 
action,  and  stand  as  certain  proof,  where  there  is  any  actual 
conflict  of  opinion,  and  where,  from  any  cause,  controversy 
actually  arises.  In  a  numerous  body  of  all  ages  and  capaci- 
ties, there  must  be  much  uncertainty,  where  the  utmost 
honesty  and  impartiality  prevails.  But  clerks  must  be  human 
beings,  and  although  in  theory  aided  and  assisted  by  an  over- 
shadowing power  and  wisdom  greater  than  their  own,  yet  it 
may  be  darkened  and  obscured  by  human  predilections.  If  there 
be  any  strong  party  feeling  upon  a  theological  controverted  ques- 
tion or  any  other,  the  clerk  will  be  something  more  than  human 
if  he  do  not  participate  in  it  As  a  presiding  officer  he  has  a 
voice ;  his  own  judgment  is  to  be  put  in  the  scale  with  others  in 
ascertaining  the  solid  sense  of  the  meeting ;  and  though  he  is 
honest  and  sincere,  and  earnestly  desires  to  be  guided  by  best 
wisdom,  there  is  danger  that  he  may  be  unconsciously  influ- 
enced by  it  to  allow  too  much  weight  to  the  predilections  of 
his  friends,  and  somewhat  too  little  to  that  of  his  opponents. 
But  the  testimony,  it  is  believed,  is  uniform  on  both  sides, 
that  this  is  the  only  mode  in  which  the  doings  of  aggregate 
bodies  of  Quakers,  in  monthly,  quarterly  and  yearly  meetings, 
as  well  as  those  of  committees  and  select  bodies  from  them, 
are  conducted,  and  the  results  of  them  ascertained. 

But  the  legislature  have  declared,  that  overseers  of  monthly 
meetings  of  Quakers,  for  the  time  being,  shall  be  corporations, 
and  take  and  hold  property  in  succession ;  it  assumes,  there- 
fore, that  such  overseers  may  be  appointed  or  chosen,  and 
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may  be  superseded  by  others,  and  of  course  that  these  facts, 
like  all  other  facts  upon  which  rights  of  property  depend,  are 
capable  of  judicial  proof  by  competent  and  appropriate  evi- 
dence ;  of  course  it  is  the  proper  province  of  courts  of  justice, 
in  order  to  the  adjustment  of  such  rights,  to  investigate  and 
ascertain  these  facts,  by  the  best  evidence  which  the  nature 
of  the  case  affords,  whether  entirely  satisfactory  or  otherwise. 

Before  coming  directly  to  the  evidence,  it  seems  neces- 
sary to  inquire  what  is  the  true  test  or  standard  to  decide 
which  is  the  true  monthly  meeting  and  who  are  the  true  over- 
seers. 

Several  things  are  conceded,  or  so  proved,  as  not  to  admit 
of  doubt.  Regarding  the  society  of  Friends  as  a  religious 
body  and  an  ecclesiastical  organization,  there  is  a  very  regu- 
lar order  and  system  of  action,  management  and  government, 
and  a  regular  subordination  of  the  inferior  to  the  superior. 
They  are  divided  into  preparative,  monthly,  quarterly  and 
yearly  meetings.  The  preparative  meetings,  it  is  believed,  are 
designed  mainly  to  facilitate  the  attendance  on  meetings  for 
worship,  within  the  limits  of  a  large  monthly  meeting.  But 
the  main  business,  disciplinary  and  administrative,  is  done  in 
monthly  meetings.  Each  monthly  meeting  is  subordinate  to 
a  quarterly  meeting,  composed  of  several  monthly  meetings, 
and  the  monthly  and  quarterly  meetings  are  subordinate  to 
the  yearly  meeting  for  New  England,  which  includes  the 
whole  territory  of  New  England,  excepting  Vermont  and  that 
part  of  Massachusetts  west  of  Connecticut  river.  Each  yearly 
meeting  is  independent  of  all  others,  and  different  yearly  meet- 
ings have  no  other  connexion  than  that  which  results  from 
christian  fellowship  and  courtesy. 

It  is  also  admitted  that  the  rules  of  discipline,  as  altered 
and  amended  from  time  to  time,  are  referred  to  the  committee 
of  sufferings  by  the  yearly  meeting  for  New  England,  reported 
to  and  approved  and  adopted  by  them,  and  are  of  high  and 
unquestionable  authority,  throughout  the  limits  of  this  yearly 
meeting.  The  committee  of  sufferings  is  actually  a  committee 
of  the  yearly  meeting,  having  a  general  supervising  and  advi- 
sory jurisdiction  in  the  intervals  of  yearly  meetings,  and  occa- 
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sionally  charged  with  special  additional  duties.  The  different 
yearly  meetings  in  America  and  England  keep  up  a  friendly 
and  fraternal  communication  with  each  other,  by  means  of 
epistles,  visits  and  liberating  certificates,  or  general  letters  of 
recommendation,  from  one  to  another ;  but  there  is  no  subor- 
dination acknowledged  of  any  one  to  another,  or  to  all  the 
others. 

From  this  view  of  the  constitution,  organization  and  ac- 
knowledged usages  of  the  Quaker  body,  it  appears  that  the 
yearly  meeting  has  a  final  and  controlling  jurisdiction  in  all 
matters  of  faith  and  religious  duty,  of  administration  and  dis- 
cipline, as  well  as  of  manners  and  conduct,  of  all  Quakers 
within  its  limits.  It  is  final  and  conclusive,  because  there  is 
no  superior  body  which  can  call  its  decisions  in  question.  It 
is  conclusive,  in  the  sense  in  which  the  judgments  of  the 
highest  court  are  conclusive,  not  because  they  are  necessarily 
wiser  or  better  than  those  of  other  courts,  but  because  it  is 
the  tribunal  of  last  resort,  and  the  constitution  and  laws  have 
created  no  tribunal  to  reexamine  its  decisions. 

We  have  already  stated,  that  the  plaintiffs  and  the  defend- 
ants each  claim  to  be  the  overseers  of  Swanzey  monthly 
meeting,  and  demand  a  conveyance  of  the  property.  If  the 
difficulty  rested  here,  it  would  probably  be  very  easily,  and 
would  long  since  have  been  settled  by  the  quarterly  meeting, 
or  in  case  of  dissatisfaction  there,  by  the  yearly  meeting,  to 
which  both,  in  the  ordinary  course  of  proceeding  in  the  society 
of  Friends,  would  acknowledge  subjection.  But  this  pro- 
tracted controversy,  and  the  voluminous  mass  of  evidence 
taken  in  it,  discloses  the  unhappy  fact,  that  there  are  two  con- 
flicting bodies,  each  claiming  to  be  the  regular  Rhode  Island 
quarterly  meeting,  to  which  Swanzey  monthly  meeting  be- 
longs, with  its  regular  officers,  and  also  two  distinct  and  con- 
flicting bodies,  each  claiming  to  be  the  true  a»id  legitimate 
yearly  meeting  for  New  England,  duly  organized  and  con- 
ducted according  to  the  discipline  and  usages  of  the  society. 
Each  therefore  claims  to  be  approved,  sanctioned  and  con- 
firmed by  the  superior  meetings,  to  which  its  own  is  admitted 
to  owe  subordination. 
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We  are  thus  necessarily  driven  to  the  inquiry,  which  of 
these  conflicting  organizations  are  the  true  and  legitimate 
successors,  or  to  speak  more  accurately,  which  of  the  two 
yearly  meetings  for  New  England,  the  two  Rhode  Island 
quarterly  meetings,  and  the  two  Swanzey  monthly  meetings, 
are  the  actual,  identical  and  real  yearly,  quarterly  and  monthly 
meetings  of  the  society  of  Friends  of  those  respective  designa- 
tions, and  have  continued  so  in  one  unbroken  line,  from  a 
period  anterior  to  this  controversy,  to  the  time  of  the  com- 
mencement of  this  suit  The  one  must  be  so ;  when  this  is 
shown,  it  will  also  be  shown  that  the  other  is  not  so.  By 
what  test  shall  this  question  of  identity  and  continuity  be 
determined  ? 

At  one  stage  of  this  controversy,  it  seemed  to  be  supposed 
that  it  would  depend  mainly  upon  soundness  of  faith,  an 
adherence  to  or  dissent  from  speculative  theological  opinions 
and  belief,  and  much  evidence  was  taken  upon  that  subject, 
and  it  was  alluded  to,  in  the  learned  arguments  addressed 
to  us. 

It  would  seem  to  be  inconsistent  with  the  nature  and  prin- 
ciples of  the  Quaker  system,  as  far  as  it  is  disclosed  in  the 
case  before  us,  to  be  bound  down,  as  a  body,  as  a  christian 
denomination,  to  a  precise  and  unbending  rule  in  matters  of 
speculative  opinion.  They  profess  to  believe  in  the  continued 
influence  and  presence  of  the  Holy  Spirit  to  the  mind  of 
each  individual,  humbly  waiting  for  its  manifestation  to  aid 
in  the  discovery  of  divine  truth.  It  would  seem,  therefore, 
that  they  must  suppose  it  possible,  that  new  truths  may  be 
discovered  and  so  manifested  as  to  require  the  assent  of  the 
true  disciple,  and  thus  add  something  to  his  existing  faith. 
It  is  also  true,  as  we  understand,  that  they  profess  to  believe 
that  the  scriptures  are  given  by  inspiration,  and  are  the  uner- 
ring guide  to  christian  truth;  and  that  if  any  man  supposes 
that  he  has  an  inward  light,  contrary  or  repugnant  to  the 
truth  of  the  scriptures,  it  cannot  be  a  true  light.  But  perhaps 
there  is  no  inconsistency  in  believing  that  the  scriptures  of  the 
old  and  new  testaments  are  a  true  and  unerring  guide  to  di- 
vine truth,  yet  that  all  the  truths  of  scripture  have  not  bees 
vol.  vni.  39 


Digitized  by  VjOOQlC 


458  BRISTOL,  PLYMOUTH,  &o. 

Earle  &  others  v.  Wood  &  other* 

made  manifest  to  the  imperfect  mind  of  man,  and  in  the  Ian* 
guage  of  Father  Robinson,  of  Leyden,  that "  more  truth  is  yet 
to  break  forth  from  the  holy  scriptures."  Should  such  be  the 
fact ;  should  the  testimony  of  the  scriptures  and  the  influences 
of  the  Holy  Spirit  concur  in  bringing  to  the  conviction  of 
humble,  sincere  and  inquiring  minds,  the  knowledge  of  further 
christian  truths,  manifested  with  a  brilliancy  and  clearness 
not  to  be  mistaken ;  it  seems  perfectly  consistent  with  the 
avowed  principles  of  the  society  of  Friends,  to  adopt  and 
sanction  them,  although  they  were  not  known  to  Pennington, 
Barclay,  Fox  and  the  respected  founders  of  their  society,  and 
under  a  full  belief  that  if  the  same  light  had  been  thrown  on 
the  same  truths  in  their  day,  these  sincere  and  seeking  men 
would  have  humbly  and  devoutly  embraced  them. 

We  would  not  be  supposed  by  this,  to  intimate  that  the 
Quakers  have  no  creed,  no  theological  tenets,  to  which  they 
are  strongly  attached,  and  no  superintending  watchfulness 
over  the  soundness  of  the  faith  of  their  members  and  subordi- 
nate meetings,  or  that  they  allow  any  great  latitude  of  discus* 
sion  to  their  members  on  theological  subjects.  On  the  con- 
trary, the  discipline  expressly  prohibits  the  publication  of  all 
writings  relating  to  their  religious  principles  or  testimonies, 
unless  first  laid  before  the  meeting  for  sufferings,  for  their  ad- 
vice and  concurrence,  and  their  approval  of  them  obtained. 

What  we  mean  to  say  is  this ;  that  if  after  solid  and  weighty 
consideration,  humbly  and  conscientiously  awaiting  the  guide 
of  best  wisdom,  the  yearly  meeting  should  fully  unite,  in  the 
proper  as  well  as  the  Quaker  sense  of  that  term,  in  adopt- 
ing some  modification  of  their  creed,  or  of  their  speculative 
opinions,  adhering  to  their  great  principles  of  love  and  fra- 
ternal duty,  it  would,  upon  their  professed  principles,  seem 
too  much  to  say,  that  they  would  thereby  cease  to  be  Quakers, 
and  cease  to  be  the  society  of  Friends.  Especially  we  think, 
this  could  not  be  asserted  by  meetings  and  individuals  sub- 
ordinate to  them,  who  owe,  ecclesiastically,  allegiance  to  them, 
and  to  whom,  so  long  as  they  remain  subordinate,  the  decisions 
are  final  and  infallible,  as  well  in  matters  of  faith  as  of  con- 
duct    All  disaffected  members,  having  full  liberty  of  con- 
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science,  might  undoubtedly  dissent  from  such  opinions,  and 
adopt  different  tenets;  perhaps  they  might,  by  so  doing, 
become  better  theologians,  better  christians,  and  better  men ; 
but  they  would  cease  to  be  Friends  in  unity  with  such  yearly 
meeting,  and  with  the  meetings  and  individuals  subordinate 
to  it.  Such  dissenting  individuals  might  form  themselves 
into  yearly,  quarterly  and  monthly  meetings,  but  this  would 
be  a  new  organization,  and  not  the  identical  body  to  which 
they  had  been  formerly  attached. 

We  should  be  unwilling  to  say,  that  there  may  not  be  a 
departure  from  the  fundamental  principles  on  which  the  society 
is  founded,  on  the  part  of  the  yearly  meeting,  the  responsible 
head  and  representative  of  the  whole  body,  in  fact  the  society 
itself,  so  deep  and  radical,  as  to  destroy  its  identity  with  the 
society  of  Friends,  who  had  been  invested  by  law  with  the 
enjoyment  of  property  and  civil  rights.  But  if  such  a  case  be 
possible,  it  would  seem  to  be  a  suicidal  destruction  of  the 
body  itself,  leaving  its  property  derelict  If  heresy  should 
infect  individuals  only,  however  numerous,  they  might  be  dis- 
owned and  cut  off,  and  the  body  remain  sound,  but  if  the 
ultimate  and  infallible  judge  of  what  is  essential  to  Quaker- 
ism judges  wrong,  who,  in  pursuance  of  any  of  the  forms  or 
principles  or  discipline  of  Quakerism,  shall  declare  the  heresy 
or  pronounce  the  disownment  ?  But  it  is  not  necessary  to 
pursue  such  a  remotely  possible  supposition ;  we  have  barely 
alluded  to  it,  by  way  of  protest  against  the  conclusion,  that 
no  departure  from  christian  truth  and  the  principles  of 
Quakerism,  can  be  bo  great  as  to  work  a  dissolution  of  the 
society. 

But  we  are  saved  the  necessity  of  going  further  into  this 
supposed  test  from  creeds  and  opinions.  The  unhappy  con- 
troversy indeed  rose  out  of  a  jealousy  or  apprehension,  on  the 
part  of  some  of  the  Quaker  body,  that  another  part  were 
covertly  circulating  and  endeavoring  to  promote  false  doc- 
trines in  the  society;  but  we  have  no  evidence,  that  any 
organized  meeting,  monthly,  quarterly  or  yearly,  took  any 
step  as  a  body  to  promote  or  establish  any  opinion  or  tenet 
of  belief,  not  entirely  correct     The  charge  on  the  part  of 
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John  Wilbur  and  his  friends  was,  that  the  Mends  of  the  pre* 
sent  plaintiffs,  in  the  monthly  meeting  of  the  party  with  whom 
they  were  cooperating  in  the  quarterly  and  yearly  meetings; 
were  endeavoring  to  advance  and  promote  the  works  and 
tenets  of  Joseph  John  Gurney ;  which  however  they  denied. 
The  charge  was  made  against  the  quarterly  meeting  of  which 
Buffum  was  clerk,  and  the  yearly  meeting  of  which  Abraham 
Shearman,  Jr.,  was  clerk.  It  is  now  conceded,  that  at  the  last- 
mentioned  yearly  meeting,  in  1845,  a  narrative  and  declara- 
tion was  put  forth,  in  which  they  avow  and  state  their  belief, 
in  a  manner  admitted  to  be  in  conformity  with  the  ancient 
testimonies  of  Friends,  and  satisfactory  to  those  who  affix  the 
imputation  of  heresy  to  that  same  yearly  meeting.  This  is 
said  to  be  an  eleventh  hour  repentance;  made  to  avoid  the 
mischievous  and  dangerous  consequences  of  what  they  had 
already  done.  But  we  see  nothing  penitential  in  it,  no  ac- 
knowledged change  of  belief  or  conduct,  but  a  declaration  of 
what  then  were  and  ever  had  been  the  doctrines  and  tenets 
held  by  them. 

Nor  do  we  see  any  evidence,  that  any  other  or  different 
opinions  had  been  advanced.  The  argument  strongly  urged 
is  that  the  opinions  of  Gurney  were  unsound,  and  that  the 
friends  of  Gurney  had  endeavored  covertly  and  by  insidious 
means  to  gain  a  predominance  in  the  Quaker  body,  and  that 
they  had  in  fact  gained  an  ascendancy  in  the  quarterly  and 
yearly  meetings.  This  is  an  imputation  of  wrong  motives  and 
purposes  in  individuals.  No  proof  appears  to  establish  the 
truth  of  such  imputation  upon  individuals,  or  if  such  mo- 
tives did  exist,  that  they  have  ever  induced  any  meeting  to 
adopt  any  measure  for  the  promulgation  of  false  doctrines  or 
unsound  opinions. 

We  are  then  brought  to  test  this  question,  by  that  which 
upon  full  consideration  we  consider  the  correct  and  proper 
standard,  to  wit,  whether  Oliver  Earle  and  his  associates  the 
plaintiffs,  or  William  Wood  and  his  associates  the  defend- 
ants, were  the  true  rightfully  appointed  overseers  of  Swanzey 
monthly  meeting,  according  to  the  discipline,  acknowleged  tc 
be  the  constitution  and  to  embody  the  fundamental  laws  of 
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the  society  of  Friends,  expounded  by  the  general  usages  of 
those  persons  of  most  experience  and  judgment,  who  have 
acted  under  it,  and  acknowledged  its  authority. 

The  precise  question  in  issue  here  is,  whether  the  plaintiffs 
at  the  time  this  suit  was  brought,  in  April,  1845,  were  entitled 
in  equity  to  a  conveyance  of  the  estate  granted  by  Elizabeth 
S.  Danforth.  If  they  were  overseers,  duly  appointed  accord- 
ing to  the  system  of  ecclesiastical  polity,  acknowledged  by 
the  society  of  Friends,  they  were  the  officers  contemplated 
and  designated  by  the  statute,  as  overseers  of  the  monthly 
meeting.  Words  and  terms  in  an  act  of  legislation,  relating 
to  a  class  of  persons,  including  all  religious  sects  and  denomi- 
nations, must  be  expounded  and  applied,  according  to  the 
sense  and  meaning  in  which  they  are  known  to  be  used  in 
such  class  or  denomination.  The  terms,  "  ministers,"  "  dea- 
cons," "  wardens,"  "  vestry,"  and  the  like,  when  used  in  statutes 
as  designating  "  officers,"  must  be  held  to  apply  to  persons 
thus  designated  in  the  church  or  community  to  which  the 
statute  relates,  and  to  persons  appointed  or  set  apart  to  hold 
those  offices,  according  to  its  constitution  and  usages. 

The  legislature,  in  providing  means  for  holding  property  in 
succession  for  the  use  of  Quakers,  and  designating  overseers 
of  monthly  meetings  for  that  purpose,  must  have  intended 
overseers  appointed  or  set  apart  in  an  orderly  manner,  accord- 
ing to  the  fundamental  rules  and  usages  of  Quakers.  Tl  e 
plaintiffs  then  must  show,  in  order  to  entitle  them  as  a  cor- 
poration to  a  conveyance  of  this  property,  that  they  were 
overseers  so  constituted  and  so  by  force  of  the  statute  were 
de  facto  a  corporation,  competent  to  take  and  hold  the  pro- 
perty. We  must  therefore  inquire  and  judge,  by  this  standard, 
of  the  correctness  and  regularity  of  the  proceedings  by  which 
each  party  claim  to  be  a  corporation  by  force  of  the  statute ; 
yet  it  is  proper  to  remark,  that  this  is  an  issue  collateral  and 
incidental  to  the  direct  issue  before  us,  which  is  that  of  equi- 
table title.  It  follows  therefore,  that  although  we  must  in- 
quire and  decide  judicially,  by  their  rules,  upon  the  regularity 
of  these  proceedings,  it  is  not  with  a  view  of  affirming  them, 
or  setting  them  aside,  but  simply  because  it  is  incidental  to 
39# 
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the  question  of  title,  which  we  mast  decide.  We  have  no 
power  to  decide  judicially,  and  directly  affirm  or  annul  the 
acts  of  individuals,  or  of  monthly,  quarterly  or  yearly  meek 
ings,  which  are  brought  before  us  in  the  case,  but  simply  to 
ascertain  facts,  on  which  the  real  issue  before  us  depends. 

One  further  remark  it  seems  proper  to  make  before  going 
to  the  evidence.  This  suit  was  brought  in  April,  1845.  Sub- 
sequently, in  June,  1845,  the  yearly  meeting  at  Newport  took 
place,  at  which  proceedings  wore  had  having  a  bearing  on 
this  case.  By  a  supplemental  bill,  filed  by  the  plaintiffs  after* 
wards,  in  October,  1845,  the  proceedings  of  this  meeting  were 
set  forth.  The  supplemental  bill  was  answered  under  pro- 
test, and  much  evidence  was  taken  on  it.  It  was  objected, 
however,  that  these  proceedings  having  occured  after  the  suit 
brought,  the  court  could  not  take  notice  of  them. 

If  this  objection  does  not  come  too  late,  upon  which  we  ex- 
press no  opinion,  we  think  it  is  not  well  founded.  I  shall  not 
pause  at  present  to  give  the  authorities  on  which  this  opinion 
is  based,  but  simply  to  say,  that  although  the  doings  of  the 
yearly  meeting,  in  June,  1845,  have  a  bearing,  and  an  import- 
ant bearing,  upon  the  question,  still  that  question  is,  whether 
the  plaintiffs  had  a  title  in  April,  1845.  They  now  claim  no 
title  which  originated  in  the  proceedings  of  the  yearly  meet- 
ing, or  is  founded  on  them.  The  bearing  they  have  is  to 
show,  by  relation  back,  whether  the  plaintiffs  or  the  defend- 
ants held  that  relation  of  overseers  of  Swanzey  monthly 
meeting,  to  which  the  law  annexed  the  powers  of  the  corpo- 
ration competent  to  require  a  conveyance  of  the  Danforth 
estate. 

1.  The  first  direct  question  of  fact  upon  the  evidence  re- 
lates to  the  doings  of  Swanzey  monthly  meetings  in  July  and 
August,  1844. 

There  had  been  a  growing  dissatisfaction  for  some  time  in 
that  monthly  meeting,  of  which  Thomas  Wilbur  had  long 
been  clerk ;  a  committee  had  been  appointed  long  previously, 
according  to  usage,  to  report  the  name  of  a  suitable  person  for 
clerk,  but  had  been  unable  to  agree ;  the  disorderly  condition 
of  that  monthly  meeting  had  attracted  the  attention  of  the 
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quarterly  and  yearly  meetings,  or  that  of  the  committee  of  suf- 
ferings, and  Friends  from  them  attended  to  advise  and  assist. 
At  the  meeting  in  July,  the  business  was  opened  by  Thomas 
Wilbur ;  in  the  course  of  it  David  Shove  was  nominated,  not 
by  any  committee,  as  his  opponents  say,  irregularly ;  others 
testify,  that  his  appointment  was  united  with  by  the  meeting ; 
but  this  is  denied,  and  it  appears  that  it  was  not  declared  by 
the  clerk,  nor  did  he  relinquish  his  seat.  At  the  August  meet- 
ing there  was  a  fuller  attendance  of  Friends  from  the  quar- 
terly and  yearly  meetings,  and  one  of  the  controverted  ques- 
tions is,  how  far,  according  to  discipline,  they  could  act  in 
advising,  influencing  or  directing  the  proceedings.  Before 
the  meeting  was  opened  by  the  clerk,  Meader  requested  a 
pause,  and  made  a  statement  of  the  doings  of  the  previous 
meeting,  and  proposed  that  the  meeting  should  unite  in  the 
appointment  of  David  Shove,  which  one  side  testify  was  fully 
done,  which  the  other  party  deny.  Thomas  Wilbur  did  not 
relinquish  his  seat,  but  persisted  in  acting  as  clerk,  and  con* 
siderable  disorder  ensued. 

Taking  the  peculiar  manner  in  which  the  sense  of  meet- 
ings is  ascertained,  it  is  very  questionable  whether  the  pro- 
posed nomination  at  the  July  meeting,  by  three  out  of  a 
committee  of  seven,  nominating  David  Shove  as  clerk,  was 
regular ;  and  as  the  sense  of  the  meeting  in  its  favor  was  not 
declared  and  minuted  by  the  then  acknowledged  clerk,  it  can 
hardly  be  maintained  by  other  evidence  that  he  was  chosen. 
But  the  meeting  in  August  was  attended  by  a  committee  of 
the  quarterly  meeting  and  other  Friends ;  at  this  meeting 
David  Shove,  at  the  opening,  whether  regularly  or  irregularly, 
was  declared,  and  proceeded  to  act  as  clerk,  till  the  adjourn- 
ment was  announced ;  but  Wilbur  still  claimed  to  act,  and 
when  the  meeting  was  declared  adjourned,  he  and  his  friends 
refused  to  recognize  the  adjournment,  but  continued,  and 
after  Shove  and  his  friends  had  retired,  proceeded  to  organize, 
choose  a  clerk  and  assistant,  and  overseers  and  representatives 
to  the  quarterly  meeting,  and  adjourned.  The  meeting,  of 
which  Shove  claimed  to  be  clerk,  also  chose  clerk,  overseers, 
and  representatives.    Earle  and  his  associates  were  chosen 
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overseers  by  the  latter ;  Wood  and  his  associates  were  chosen 
overseers  by  the  former.     The  actual  division  took  place  here. 

Without  recapitulating  the  evidence,  which  is  very  volumi- 
nous, we  should  be  inclined  to  the  opinion,  that  at  the  August 
meeting  Shove  must  be  taken  to  be  the  authorized  clerk; 
that  those  who  remained  after  the  adjournment  was  an- 
nounced, and  elected  Wilbur  clerk,  and  Wood  and  others 
overseers,  acted  irregularly,  and  became  seceders;  and  if 
Shove  had  been  improperly  elected,  they  should  have  sought 
their  remedy  by  an  appeal  to  the  quarterly  meeting,  and  ulti- 
mately, if  need  be,  to  the  yearly  meeting  But  if  the  case 
depended  solely  or  mainly  on  this  point,  we  should  go  into  a 
wore  minute  and  thorough  examination  of  the  evidence,  as 
to  the  exclusive  authority  of  the  clerk  for  the  time  being  to 
propose  every  question ;  and  especially  as  to  the  right  and 
power  of  committees  of  the  quarterly  and  yearly  meetings 
and  other  Friends,  to  attend,  advise,  and  act  at  monthly 
meetings. 

2.  The  next  inquiry  is,  concerning  the  regularity  and  pro- 
ceedings of  the  Rhode  Island  quarterly  meeting,  of  which 
Buffum  was  clerk,  held  in  November,  1844. 

The  Rhode  Island  quarterly  meeting  was  the  ecclesiastical 
superior,  to  which  the  Swanzey  monthly  meeting  was  subor- 
inate  and  owed  submission  and  obedience.  In  this  respect, 
the  society  of  Friends  are  similar  to  religious  communities 
acting  under  a  hierarchy,  or  regular  church  government,  as 
the  catholic,  episcopal,  presbyterian,  and  Dutch  Reformed 
churches.  We  are  so  accustomed  to  the  independence  and 
absolute  freedom  of  each  church,  as  recognized  by  Con- 
gregationalism, that  we  may  not  duly  appreciate  the  obliga- 
tion of  obedience  to  ecclesiastical  authority.  Men  are  not 
bound  to  be  Quakers;  but  if  they  would  be  Quakers,  and 
brethren  in  unity  with  each  other  and  with  their  common 
superiors,  they  must  conform  to  their  rules  and  judgments. 

As  the  facts  in  regard  to  the  Rhode  Island  quarterly  meeting, 
in  November,  1844,  are  scarcely  controverted,  we  may  as  well 
take  the  statement  from  the  testimony  of  Thomas  Wilbur. 
It  is  conceded  that,  at  the  opening  of  this  quarterly  meeting, 
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David  Buffiim  was  clerk,  as  he  had  been  several  years ;  the 
meeting,  therefore,  was  opened,  and  proceeded  regularly  to 
business.  Of  course  it  must  so  continue  till  the  organization 
was  changed,  by  the  appointment  of  another  clerk.  Accounts 
were  presented  and  representatives  approved,  as  well  from  the 
body  claiming  to  be  the  monthly  meeting,  of  which  David 
Shove  was  clerk,  as  from  that  of  which  Thomas  Wilbur  was 
clerk.  The  term  "  accounts  "  is  used  technically,  and  is  un- 
derstood to  be  a  written  return  of  the  monthly  meeting, 
authenticated  by  its  clerk,  to  the  quarterly,  stating  answers  to 
certain  standing  queries,  respecting  its  condition,  notice  of 
any  business  to  which  the  attention  of  the  superior  is  asked 
by  the  inferior,  and  also  the  names  of  the  representatives 
chosen  to  attend  and  form  the  quarterly  meeting.  The  ac- 
counts sent  by  the  meeting,  of  which  Shove  was  clerk,  were 
received,  and  the  representatives  from  that  meeting  recog- 
nized; those  from  the  meeting  of  which  Wilbur  was  clerk 
were  not  The  account  of  the  former  was  read  and  adopted, 
as  emanating  from  the  genuine  monthly  meeting,  and  at  the 
same  time  the  quarterly  meeting  appointed  a  few  persons  to 
have  the  care  of  that  monthly  meeting  for  a  time.  The  wit- 
ness then  goes  on  to  state,  that  as  David  Buffiim  did  not  ap- 
pear disposed  to  transact  the  regular  and  legitimate  business 
of  the  quarterly  meeting,  it  was  proposed  to  appoint  another 
clerk  in  his  place,  but  it  was  not  done  until  David  Buffura 
and  his  party  had  accomplished  their  business  and  left  the 
house,  when  the  representatives  retired  to  another  part  of  the 
house,  to  report  suitable  persons,  &c.,  who  returned  and  pro- 
posed Thomas  Wilbur  for  clerk  of  Rhode  Island  quarterly 
meeting,  and  Charles  Perry  for  assistant  clerk,  who  were 
united  with  by  those  present,  and  they  proceeded  to  do  the 
business  of  the  meeting.  It  appears  by  a  minute  of  the  pro- 
ceedings of  this  meeting,  that  the  representatives  of  no  other 
monthly  meeting  voted  in  it,  except  those  appointed  by  the 
Swanzey  monthly  meeting,  of  which  Thomas  Wilbur  was 
clerk.  These  minutes  contain  a  special  report,  drawn  up  by  a 
committee  to  be  entered  on  their  minutes,  in  which  they  seek 
to  palliate  and  justify  their  proceedings,  on  the  ground  of  un- 
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due  influence  and  oppression  on  the  part  of  those  who  have 
assumed  to  be  ruling  members  in  the  quarterly  meeting,  and 
who  have  also  supported  a  certain  writer  or  writers  of  doc- 
trines at  variance  with  the  long  established  principles  of  the 
society ;  they  defend  themselves  and  testify  against  the  course 
and  proceedings  of  those  ruling  members  of  Rhode  Island 
Quarterly  Meeting,  for  the  reason  that  they  have  separated 
themselves  and  departed  from  the  order  of  the  society. 

It  appears  to  us  clear,  from  the  evidence,  that  this  attempt 
to  set  up  another  Rhode  Island  quarterly  meeting,  under 
Wilbur,  as  the  true  meeting,  was  wholly  null  and  void.  The 
quarterly  meeting  opened  and  proceeded  under  Buffum,  until 
it  was  closed  by  adjournment ;  during  this  time,  a  proposal 
was  made  by  some  one,  it  is  not  stated  by  whom,  certainly  not 
by  the  clerk  Buffum,  or  by  any  committee ;  but  it  is  conceded 
that  it  was  not  adopted.  This  meeting,  thus  constituted  in 
regular  form  under  Buffum,  did  act  upon  the  subject  of  de- 
ciding which  was  the  true  Swanzey  monthly  meeting.  Both 
accounts  were  before  it;  the  representatives  of  both  were 
present;  those  of  the  Wilbur  meeting  urged  the  admission 
of  their  claims ;  but  the  account  signed  by  David  Shove  was 
read  and  adopted,  as  emanating  from  the  genuine  monthly 
meeting.  Both  could  not  be  received ;  one  was  entitled  to  be 
received;  a  decision  between  them  must  be  made,  and  the 
adoption  of  the  one  was  necessarily  the  rejection  of  the  other. 

We  think  it  manifest,  from  the  evidence,  that  this  attempt 
on  the  part  of  the  representatives  of  Swanzey  monthly  meet- 
ing, after  the  regular  quarterly  meeting  had  closed,  to  set  up 
another  quarterly  meeting,  was  wholly  unwarranted,  contrary 
to  discipline  and  to  usage ;  that  they  themselves  considered  it 
irregular,  and  a  proceeding  which  required  an  apology;  but 
the  apology,  for  the  reasons  given,  fails,  and  cannot  justify 
them  in  separating  and  setting  up  another  meeting  with  the 
character  of  a  regular  quarterly  meeting.  The  reasons  might 
satisfy  their  own  consciences  in  separating ;  but  in  doing  so 
they  put  themselves  out  of  unity,  and  ceased  to  be  Quakers, 
or  Friends  in  unity. 

For  these  reasons  the  court  are  of  opinion,  that  the  qn*»» 
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tion,  which  of  the  monthly  meetings  was  the  trae  one,  was 
within  the  jurisdiction  of  the  regular  quarterly  meeting,  of 
which  Buffum  was  clerk ;  that  it  was  directly  before  them ; 
that  they  decided  it ;  and  that  that  decision  must  stand,  until 
reversed  or  modified  by  the  yearly  meeting. 

3.  We  are  then  brought  to  the  consideration  of  the  doings 
of  the  yearly  meeting  for  New  England,  held  at  Newport,  in 
June,  1845.  For  reasons  already  given,  we  think  these  pro- 
ceedings are  rightly  before  us,  because  they  relate  back  and 
affect  the  question,  who  were  the  true  overseers  of  Swanzey 
monthly  meeting  when  the  suit  was  brought.  The  yearly 
meeting  is  recognized  as  the  tribunal  of  last  resort ;  its  deci- 
sions of  all  matters  within  its  jurisdiction  are  conclusive,  and 
all  true  Friends  are  bound  by  them. 

But  here  again  we  are  met  with  the  difficulty  that  there 
are  two  bodies,  each  claiming  to  be  the  true  yearly  meeting ; 
whilst  it  is  clear  that  one  only  can  justly  have  that  character, 
and  exercise  this  unquestionable  controlling  power.  Nor  is  it 
safe  to  decide  this  question  upon  minutes  and  records  alone, 
because  each  has  its  clerk  and  minutes,  which  may  appear 
fair  and  regular;  but  the  jurisdiction  must  be  decided  by  the 
evidence.  It  is  not  necessary  to  consider  this  evidence  mi- 
nutely. It  is  clear,  that  when  the  meeting  met  at  Newport, 
Abraham  Shearman,  Jr.  was  the  acknowledged  clerk;  on  Mon- 
day, the  first  day  for  business,  he  opened  the  meeting,  and 
the  business  proceeded  in  due  order.  But  there  were  two  ac- 
counts, and  two  sets  of  representatives  from  Rhode  Island 
Quarterly  Meeting,  and  the  question  was,  which  should  be 
received,  and  this  required  immediate  consideration.  It  was 
provided  by  the  discipline,  and  had  been  the  usage  of  the 
yearly  meeting,  after  the  forenoon  adjournment  of  tbe  first 
Bession  of  the  meeting  for  business,  for  the  representatives  cf 
all  the  quarterly  meetings  to  assemble  and  agree  on  the  nomi- 
nation of  a  suitable  person  for  clerk,  to  be  reported  to  the 
yearly  meeting  in  the  afternoon.  On  account  of  this  diffi- 
culty, of  there  being  two  sets  of  representatives  from  one  quar- 
terly meeting,  the  yearly  meeting,  before  the  adjournment, 
agreed  to  refer  the  question,  which  was  the  true  body  of  repre* 
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eentatives,  to  the  representatives  of  all  the  other  quarterly 
meetings,  and  that  the  appointment  of  a  clerk  should  be  post* 
poned,  instead  of  being  made  at  the  afternoon  session  of  the 
same  day.  The  representatives  from  the  Wilbur  meeting  de- 
clined to  appear  and  submit  their  case  to  the  other  represent- 
atives, as  a  committee,  and  in  the  afternoon,  when  the  yearly 
meeting  again  assembled,  Prince  Gardner  proposed  that 
Thomas  B.  Gould  should  be  clerk,  and  said  that  some  of  the 
representatives  had  met,  according  to  discipline,  and  nomi- 
nated him.  A  very  large  number  of  all  the  other  represent- 
atives denied  that  any  such  nomination  had  been  made ;  yet, 
as  some  united  in  the  appointment  of  Gould,  he  was  declared 
elected,  but  not  by  the  clerk* 

It  appears  to  us  very  clear,  upon  the  evidence,  that  though 
this  action  was  made  the  occasion  of  holding  a  separate  meet- 
ing under  Gould,  yet  that,  as  a  legitimate  yearly  meeting,  it 
was  altogether  irregular  and  void.  Gould's  own  minute  seems 
quite  conclusive.  Giving  an  account  of  this  meeting  after 
a  long  recital  of  grievances,  oppression,  heresy  and  miscon- 
duct, on  the  part  of  leading  men,  he  states  that  it  was  regu- 
larly formed  under  Shearman  as  clerk ;  that  the  question,  as 
to  which  set  were  the  true  representatives,  was  referred  to  the 
other  representatives;  and  states  the  reasons  why  those  com- 
ing from  the  Wilbur  meeting  declined  so  to  submit  the 
question,  and  proceeds  to  state,  that  in  the  afternoon,  Prince 
Gardner,  on  behalf  of  the  representatives  from  Rhode  Island 
quarterly  meeting,  and  some  of  those  from  Sandwich  quar- 
terly meeting,  reported  that  they  had  been  together,  and  were 
united  in  proposing  the  name  of  Thomas  B.  Gould  for  clerk 
of  this  meeting  for  the  ensuing  year,  and  of  Charles  Perry 
for  assistant  clerk;  and  the  nominations  being  fully  united 
with,  by  those  who  have  been  for  some  years  laboring"  under 
much  oppression,  for  the  support  of  the  order  and  discipline 
and  of  the  testimonies  and  doctrines  of  our  religious  society 
upon  their  original  foundation,  they  were  accordingly  ap- 
pointed. 

This  was  the  basis  of  the  secession,  and  of  an  attempt  to 
organize  a  separate  yearly  meeting.     The  only  apology  fot 
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offering  such  a  nomination  by  Gardner  at  that  time,  after  the 
meeting  had  agreed  to  postpone  the  appointment  of  clerk  till 
after  the  decision  of  the  other  question,  was,  that  the  disci- 
pline so  required  it.  But  the  discipline  was  the  act  of  the 
yearly  meeting,  prescribing  a  convenient  general  rule,  adapted 
to  ordinary  occasions;  but  the  power,  which  could  make, 
could  modify  or  suspend  this  rule,  and  had  done  so.  The 
clerk,  declared  to  be  chosen,  in  his  minutes  does  not  venture 
to  assert  that  his  nomination  was  united  with  by  the  meeting, 
but  only  by  those  who  had  been  oppressed. 

The  only  reason  assigned,  by  way  of  justification  or  apo- 
logy, is,  that  they  and  their  friends  had  been  oppressed. 
Whether  this  justification  could  have  availed,  had  such  op- 
pression been  proved  to  be  done  or  sanctioned  by  the  yearly 
meeting,  would  present  a  very  different  question.  But  at  this 
time  the  yearly  meeting  had  done  no  act,  refused  no  applica- 
tion for  redress,  declared  no  heretical  opinion,  nor  taken  any 
step  to  be  complained  of. 

The  argument  is,  that  they  were  bound  to  choose  a  clerk 
on  the  first  day.  Suppose  it  to  be  so,  and  that  they  failed  of 
duty  in  that  respect,  does  that  dissolve  the  society,  or  warrant 
a  small  minority,  against  the  declared  sense  of  a  great  propor- 
tion of  all  the  members  present,  to  do  an  act  which  can  only 
be  done  in  pursuance  of  the  solid  sense  of  the  whole  body, 
taken,  declared,  and  minuted  by  its  only  acknowledged  regu- 
lar officer  ? 

On  the  evidence,  the  court  are  of  opinion,  that  the  yearly 
meeting,  attempted  to  be  formed  under  Gould,  was  not,  and 
scarcely  professed  to  be,  formed  according  to  discipline ;  but 
that  they  separated  to  avoid  the  rightful  authority  and  con- 
trolling action  of  the  yearly  meeting,  to  which  they  were 
subordinate ;  and  although  they  professed  to  do  this  for  what 
they  deemed  to  be  good  cause,  yet  they  thereby  became  sepa- 
ratists, and  ceased  to  be  in  unity  with  the  society  of  Friends : 
but  that  the  yearly  meeting,  of  which  Shearman  was  clerk, 
was  rightly  formed  and  conducted  as  the  yearly  meeting  for 
New  England,  and  that  they  had  done  no  act  to  forfeit  their 
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tights  and  claims  to  the  supremacy  belonging  to  them  by  the 
discipline  and  fundamental  laws  of  the  society* 

4.  Supposing,  then,  that  the  yearly  meeting  of  which 
Shearman  was  clerk  was  duly  constituted  as  the  yearly  meet- 
ing for  New  England,  the  court  are  of  opinion  that  they  had 
jurisdiction  of  this  question,  and  that  they  acted  and  decided 
definitely  on  the  subject.  The  question  was  directly  before 
them,  which  were  the  true  representatives ;  and  this  depend- 
ed on  the  question,  which  were  the  true  monthly  and  quarterly 
meetings;  they  considered  it  necessary  to  settle  this,  before 
proceeding  to  the  principal  business  of  the  meeting,  in  order 
to  give  the  legitimate  representatives  of  Rhode  Island  quar- 
terly meeting  their  just  voice  and  weight  in  its  proceedings. 
The  reception  of  one  set,  as  true  and  legitimate,  was  the  re- 
jection of  the  other. 

Was  this  question  fairly  decided  ?  According  to  discipline, 
all  Friends  at  a  yearly  meeting  act  in  its  deliberations  and 
doings ;  but  there  are  seven  or  eight  representatives,  deputed 
from  each  quarterly  meeting  to  the  yearly  meeting.  This 
question  was  referred  to  all  the  representatives,  except  the 
two  contesting  sets.  They  were  a  select  body,  apparently 
impartial ;  they  gave  notice  to  both  parties  of  the  time  for 
hearing  them;  afterwards  made  their  report  to  the  yearly 
meeting,  and  gave  notice  to  those  to  whom  the  report  was 
adverse,  that  it  was  to  be  taken  up  and  acted  on ;  they  de- 
clined to  attend;  and,  after  solid  consideration,  it  was  adopted 
and  entered  on  the  minutes  of  the  yearly  meeting.  At  the 
same  meeting,  a  narrative  was  put  forth,  as  the  official  and 
authoritative  judgment  of  the  meeting,  adopted  by  them,  and 
ordered  to  be  authenticated  as  their  act,  in  which  the  plaintiffs 
are  recognized  and  declared  to  be  the  rightful  overseers  of 
Swanzey  monthly  meeting,  appointed  in  August,  1844. 

We  have  already  alluded  to  the  objection,  that  the  jurisdic- 
tion of  the  yearly  meeting  of  June,  1845,  was  superseded  or 
suspended  by  the  pendency  of  this  suit,  by  which  the  juris- 
diction was  transferred  to  this  court  We  see  no  weight  in 
this  objection.  The  jurisdictions  are  over  different  questions, 
and  exercised  dxverto  intuitu.     The  one  determines  a  rule  of 
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order  and  regularity  of  discipline:  the  other,  a  question  of 
property  and  equitable  right  The  one  acts  directly  upon  the 
doings  of  a  subordinate  body,  and  approves  or  reverses  them ; 
the  other  inquires  into  their  regularity,  to  ascertain  and  de- 
clare the  rights  dependent  on  them. 

It  was  intimated  in  the  argument,  that  the  rights  of  the 
monthly  meeting  could  not,  by  the  discipline,  be  drawn  in 
question  before  the  yearly  or  quarterly  meeting,  without  a 
complaint  of  misconduct,  notice,  and  an  opportunity  to  an- 
swer. But  there  was  no  question  here,  as  to  the  rights  of  the 
Swanzey  monthly  meeting ;  but  as  to  the  claims  of  certain 
individuals  to  be  the  rightful  overseers,  representatives  and 
officers  of  the  Swanzey  monthly  meeting. 

On  the  whole  case,  the  court  are  of  opinion,  that  the  plain- 
tiffs are  entitled  to  a  decree  for  the  establishment  of  their  title 
to  the  land  and  meeting-house,  as  prayed  for  in  their  bill 


Jonathan  Wood  &  wife  &  others  v.  John  Le  Baron. 

A  petitioner  for  partition,  claiming  title  under  a  judgment,  may  show  by  parol  evi 

dence,  that  his  name  was  incorrectly  stated  in  the  judgment,  through  mistake; 

and  it  is  not  necessary,  for  this  purpose,  that  the  mistake  should  be  previously 

corrected  on  the  record. 
Where  there  is  a  difference  between  the  description  of  the  land  of  which  partition 

is  demanded  in  a  petition  for  partition,  and  the  description  of  land  in  a  judgment 

under  which  the  petitioner  claims  title,  he  may  show  by  parol  evidence,  that  the 

land  described  in  both  is  the  same. 
It  is  not  necessary,  in  order  to  maintain  a  petition  for  partition,  that  the  petitioner 

should  be  seized  in  fact  of  the  premises,  or  of  any  part  thereof. 

Petition  for  partition.  The  respondent  pleaded  sole  seizin 
in  himself,  denying  the  title  of  the  petitioners.  George  H. 
Winchester  and  wife,  seized  in  the  right  of  the  wife,  and 
claiming  as  their  share  one  ninth  and  also  one  seventy-second 
of  the  premises  of  which  partition  is  sought,  were  two  of  the 
petitioners.  The  trial  was  in  the  court  of  common  pleas, 
before  Hoary  J. 
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To  maintain  the  title  on  the  part  of  the  petitioners,  two 
judgments  of  this  court  upon  writs  of  entry  for  undivided 
portions  of  the  premises  described  in  this  petition,  as  the  peti- 
tioners contended,  against  the  respondent,  and  in  favor  of  the 
demandants  therein  described,  were  read  in  evidence.  One  of 
Ihese  judgments  was  in  favor  of  all  the  petitioners,  in  which 
the  share  of  George  H.  and  wife  recovered  was  one  seventy- 
second.  The  other  judgment  was  in  favor  of  George  W. 
"Winchester  and  wife  only,  for  one  ninth  of  the  premises. 
The  petitioners  contended  that  George  H.  Winchester,  the 
petitioner,  was  the  real  party,  who,  in  the  last  mentioned 
judgment  for  one  ninth  of  the  premises,  was  called  George 
W.  Winchester ;  that  said  George  H.  carried  on  the  suit,  and 
alone  was  present  in  court  as  the  plaintiff,  directing  counsel 
on  the  trial  of  that  cause,  and  that  the  calling  him  George  W. 
on  that  record  was  a  mistake,  and  offered  evidence  to  that 
effect,  to  which  the  respondent  objected;  but  the  court  over- 
ruled the  objection,  admitted  the  evidence,  and  instructed  the 
jury,  that  if  they  were  satisfied  that  George  H.  Winchester, 
one  of  the  petitioners,  was  the  real  party  who  prosecuted  said 
suit  with  his  wife,  by  the  name  of  George  W.  Winchester, 
and  by  whom  said  judgment  was  in  fact  recovered,  and  that 
W.  was  put  for  H.  by  mistake,  then  said  judgment  was  con- 
clusive evidence  to  prove  the  right  and  title  of  George  H. 
and  wife  to  one  ninth  of  the  premises  therein  described. 

Upon  reading  the  records  of  the  judgments  upon  said  writs 
of  entry,  the  description  of  the  land  recovered  in  the  one  was 
in  different  words  from  the  description  of  the  land  in  the  other 
judgment,  and  the  description  of  the  land  in  the  petition  for 
partition  was  in  different  words  from  the  description  of  the 
land  in  each  of  the  judgments,  insomuch  that,  on  the  face  of 
said  three  descriptions,  to  a  person  wholly  unacquainted  with 
the  premises,  it  would  not  appear  that  they  were  of  the  same 
land.  The  respondent  objected  to  the  admission  of  said  judg- 
ments in  evidence,  on  the  ground  of  variance  between  the 
descriptions  of  the  land  in  the  judgments  and  the  description 
of  the  land  in  the  petition.  The  petitioners  offered  the  testi- 
mony of  witnesses  to  prove  that  the  land  described  in  the 
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petition  for  partition  was  the  same  land  described  in  the  judg- 
ments. To  the  admission  of  this  evidence  the  respondent 
objected ;  but  the  court  overruled  the  objection,  admitted  the 
evidence,  and  instructed  the  jury  that  if,  upon  explanation  of 
the  location  of  the  land,  under  those  three  descriptions  in 
different  phraseology,  by  witnesses  well  acquainted  with  the 
same,  they  were  satisfied  that  the  premises  described  in  the 
petition  for  partition  were  covered  by  the  descriptions  in  the 
judgments,  and  were  the  same  lands,  then  the  petitioners  had 
established  their  title. 

The  respondent  objected  that  the  petitioners  had  no  seizin 
in  fact  of  any  portion  of  the  premises  of  which  partition  was 
sought,  and  so  could  not  maintain  this  petition ;  the  respond- 
ent  having  shown  that  he  had  been  in  possession,  claiming 
title,  for  more  than  twenty  years.  The  petitioners  having  put 
in  evidence  the  two  executions  which  issued  against  the  re- 
spondent on  the  judgments  upon  said  writs  of  entry,  and  the 
returns  of  the  deputy  sheriff  putting  the  petitioners  (demand- 
ants therein)  into  possession,  the  judge  overruled  the  objection 
and  instructed  the  jury  that  the  seizin  and  possession  acquired 
under  said  executions  were  sufficient  to  enable  Winchester 
and  wife,  and  the  other  petitioners,  to  maintain  this  petition  for 
the  portion  of  the  estate  recovered  in  the  judgments  on  which 
they  were  issued.  The  petitioners,  under  these  instructions, 
obtained  a  verdict,  and  the  respondent  excepted. 

T.  G.  Coffin,  for  the  respondent. 

E.  Ames  and  E.  Robinson,  for  the  petitioners. 

Metcalf,  J.  At  the  last  law  term  held  for  these  counties, 
George  H.  Winchester  presented  a  petition  to  us,  stating  that 
he  (by  the  name  of  George  W.  Winchester)  and  his  wife 
recovered  judgment,  at  a  former  term,  against  John  Le  Baron, 
and  praying  that  the  record  of  that  judgment  might  be 
amended,  by  changing  the  name  of  George  W.  to  George  H. 
Upon  an  ex  parte  hearing,  that  petition  was  dismissed,  on  the 
ground,  among  other  things,  that  there  was  no  necessity  for 
the  amendment,  inasmuch  as  the  petitioner  might  have  the 
full  benefit  of  the  judgment,  though  recovered  in  a  wrong 
uame,  by  showing  that  he  was  the  real  party.     If  we  were 
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right  then,  the  first  exception  now  before  us  is  not  well  taken. 
We  have  reexamined  the  matter,  after  hearing  the  respond- 
ent's  counsel,  and  our  opinion  is  not  changed. 

Misnomer  of  parties  to  actions  is  matter  of  abatement  only. 
Hence,  if  a  party,  who  is  sued  by  a  wrong  name,  is  duly 
served  with  process,  and  suffers  judgment  to  be  recovered 
against  him  by  that  name,  the  judgment  is  valid,  and  he  may 
be  lawfully  arrested  on  an  execution  issued  against  him  by 
that  name.  Crawford  v.  Satchwell,  2  Stra.  1218.  Or  the 
judgment  creditor  may  maintain  an  action  on  that  judgment, 
declaring  against  the  judgment  debtor  by  his  true  name,  and 
averring  that  the  judgment  was  recovered  against  him  by 
another  name.  Root  v.  Fellowes,  6  Cush.  29;  American 
Bank  v.  Doolittle,  14  Pick.  127;  Fitzgerald  v.  Salentine,  10 
Met.  436.  So  if  a  party  sues  in  a  wrong  name,  and  recovers 
judgment  in  such  name,  the  judgment  is  valid,  if  there  be  no 
fraud,  and  he  may  maintain  an  action  on  it  in  his  true  name, 
averring  that  he  recovered  it  in  another  name.  Boyden  v. 
Hastings,  17  Pick.  200.  See  also  Moody  v.  Aslatt,  5  Tyrw. 
492,  and  1  Crompt  Mees.  &  Rose.  771.  And,  in  both  cases, 
he  may  give  the  judgment  in  evidence,  in  a  collateral  action, 
and  may  prove  the  identity  of  the  person  by  parol  testimony. 
Slevelie  v.  Read,  2  Wash.  C.  C.  274.  See  also  Stevens  v. 
Elizee,  3  Campb.  256.  Indeed,  the  identity  cannot  often,  if 
ever,  be  proved  in  any  other  way. 

The  question,  whether  the  land,  of  which  partition  is  now 
sought,  is  the  same  that  was  recovered  by  the  judgments 
given  in  evidence  by  the  petitioners,  was  rightly  left  to  the 
jury,  and  with  proper  instructions.  Naglee  v.  Ingersoll,  7 
Barr,  185.  And  since  the  decision  in  Marshall  v.  Crehore, 
13  Met  462,  the  petitioners'  seizin  in  fact  need  not  be  proved. 

The  exceptions  are  overruled,  and  the  case  is  to  go  back 
to  the  court  of  common  pleas  for  further  proceedings. 
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First  Parish  in  North  Bridobwatbr  vs.  County  op 
Plymouth. 

It  is  no  ground  for  not  accepting  a  verdict  of  a  sheriff's  jury,  assessing  damages 
occasioned  to  a  parish  by  taking  for  a  highway  part  of  their  land,  bounding  on 
private  property,  that  at  the  trial  before  the  sheriff  evidence  was  admitted  of  the 
cost  of  erecting  a  fence  between  the  land  taken  and  the  residue  of  the  parish 
lands,  although  the  parish  lands  had  before  remained  unfenced :  Nor  that  the 
sheriff  refused  to  rule  that  damages  should  be  assessed  for  one  half  of  the  fence 
only,  and  directed  the  jury  that  they  were  to  consider  the  question  of  damages 
for  the  whole  fence  on  the  line  of  the  highway  next  the  parish  lands. 

This  was  a  proceeding  to  assess  the  damages  occasioned 
to  the  complainants,  an  incorporated  parish,  by  taking  for  a 
highway  a  portion  of  their  land,  bounding  on  land  of  a 
private  person,  and  on  part  of  which  horse-sheds  had  been 
erected  by  some  of  the  parishioners,  by  license  of  the  parish. 

At  the  trial  before  the  sheriff's  jury,  a  witness  was  asked  by 
the  complainants,  what  would  be  the  cost  of  erecting  a  fence 
between  the  land  taken  and  the  residue  of  the  complainants' 
land.  To  this  question  the  respondents  objected,  on  the 
ground  that  the  parish  lot,  over  which  the  road  was  located, 
had  hitherto  remained  unfenced.  But  the  objection  was  over- 
ruled by  the  sheriff! 

The  respondents  requested  the  sheriff  to  direct  the  jury  that 
if  the  complainants  could  be  allowed  anything  for  cost  of 
fence,  it  could  only  be  for  one  half  of  such  cost.  But  the 
sheriff  ruled  otherwise,  and  directed  the  jury  that  they  were 
to  consider  the  question  of  damages  for  the  whole  fence  on 
the  line  of  the  new  road  next  the  parish  lands. 

The  respondents  excepted  to  these  rulings  and  directions, 
but  the  court  of  common  pleas  overruled  their  exceptions,  and 
accepted  the  verdict  of  the  jury  in  favor  of  the  complainants. 
The  respondents  appealed. 

&  Ames  and  P.  Simmons,  for  the  respondents. 

H  K  Smith,  for  the  complainants. 

Shaw,  C.  J.  This  case  can  hardly  be  considered  as  pre* 
tenting  any  question  of  law.     The  assessment  of  damages 
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depends  much  on  the  circumstances  of  each  case  J  and  this  is 
probably  the  reason  and  policy  of  the  law,  in  providing  that 
the  inquisition  of  damages  shall  be  taken  by  the  jury  on  the 
ground,  before  an  executive  officer  to  conduct  them,  and  not 
in  the  usual  course  of  judicial  proceeding.  The  evidence,  on 
which  they  are  to  act,  is  mainly  to  be  derived  from  their  own 
observation  on  view,  and  but  few  general  rules  of  law  can  be 
applied.  Whether,  after  the  highway  was  laid  out,  it  would 
be  necessary  or  expedient  for  the  society  to  inclose  and  secure 
their  ground  by  a  fence  against  the  highway,  was  a  fit  ques- 
tion for  the  jury;  and  the  fact  that  it  was  formerly  open  and 
unenclosed,  when  it  bounded  on  a  private  proprietor,  would 
be  no  conclusive  reason  why  it  might  not  become  necessary 
to  enclose  it  by  a  fence,  when  laid  open  to  the  highway. 
And  if  a  fence  should  be  necessary,  although  formerly  they 
bounded  on  a  private  proprietor,  who  if  his  own  land  was 
enclosed  and  occupied,  (which  does  not  appear,)  might  have 
been  held  liable  for  half  the  cost  of  a  partition  fence,  yet  this 
would  not  be  the  case,  when  their  land  by  the  laying  open 
of  the  highway  should  bound  on  that  highway.  The  public 
would  be  under  no  obligation  to  pay  any  part  of  the  cost  of 
maintaining  a  fence  between  the  road  and  the  parish.  We 
are  not  prepared  to  say  that  in  all  cases  proprietors  whose 
lands  are  taken  may  claim  damages  for  the  cost  of  fencing 
against  the  road.  It  depends  on  the  circumstances  of  each 
case,  and  on  the  broader  question,  whether  in  such  case  the 
cost  of  a  fence  will  be  one  of  the  necessary,  natural  or  pro* 
bable  consequences,  incident  to  the  taking  of  land  for  a  high- 
way. 

Judgment  of  the  court  of  common  pleas,  accepting  the  ver 
diet  of  the  sheriff  Js  jury,  affirmed. 
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Company. 


Underwriters,  insuring  a  ressel  against  perils  of  the  sea,  are  bound  to  pay  the 
assured  the  amount  paid  by  him  to  the  owners  of  another  vessel  for  damages 
Buffered  in  a  collision  with  the  ressel  insured,  occasioned  by  the  negligence  of 
the  master  and  crew  of  the  latter. 


This  was  an  action  of  assumpsit  on  a  policy  of  insurance, 
dated  the  24th  of  December,  1846,  whereby  the  defendants 
insured  the  plaintiffs  ten  thousand  dollars  upon  their  ship,  the 
Isaac  Allerton,  for  one  year,  from  the  16th  day  of  the  same 
December,  at  noon,  against  the  perils  of  the  sea,  and  the 
other  customary  perils.  The  policy  contained  a  stipulation, 
that  "  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful  for 
the  insured,  their  factors,  servants,  and  assigns,  to  sue,  labor 
and  travel  for,  in  and  about  the  defence,  safeguard  and  reco- 
very of  the  said  ship,  or  any  part  thereof,  without  prejudice  to 
this  insurance,  to  the  charges  whereof  the  said  insurance  com- 
pany will  contribute,  in  proportion  as  the  sum  insured  is  to 
the  whole  sum  at  risk." 

The  case  was  submitted  to  the  court  upon  the  following 
statement  of  facts :  "  The  Isaac  Allerton,  being  seaworthy 
and  properly  manned  and  equipped,  sailed  from  New  Orleans 
to  Liverpool,  with  a  cargo  of  cotton  and  cobalt,  under  the 
protection  of  the  policy,  on  the  18th  of  September,  1847 ; 
and  during  the  voyage,  on  the  10th  of  November,  1847,  about 
five  o'clock  in  the  morning,  came  in  collision  with  a  British 
steamer,  called  the  Queen  Victoria,  in  which  both  vessels 
suffered  much  damage. 

"  The  ship  subsequently  arrived  in  Liverpool,  and  proceed- 
ings were  commenced  against  her  in  the  English  court  of 
admiralty  in  behalf  of  the  owners  of  the  steamer  for  damage 
done  to  her,  and  the  vessel  arrested,  which  was  afterwards  dis- 
charged on  the  owner's  giving  sufficient  security.  A  libel 
was  also  instituted  for  damages  in  behalf  of  the  owners  of 
the  ship  against  the  steamer.     Upon  a  hearing  of  the  cause* 
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the  court  of  admiralty  ordered  the  libel  against  the  steamer 
to  be  dismissed  with  costs  for  the  respondents;  and  pro* 
nouiiced  for  damages  and  costs  in  favor  of  the  owners  of  the 
steamer  against  the  owners  of  the  ship ;  which  costs  and  da- 
mages, amounting  to  the  sum  of  £2,500,  or  thereabouts,  the 
plaintiffs  were  obliged  to  pay.  The  defendants  have  paid 
their  proportion  of  the  expenses  of  repairing  the  damage  suf- 
fered by  the  ship.  The  records  of  the  proceedings  in  the 
court  of  admiralty  are  made  a  part  of  the  case,  and  the 
court  are  to  draw  all  just  inferences  of  law  and  fact  there- 
from. 

"  If,  upon  this  statement  and  the  inferences  to  be  drawn, 
the  court  shall  be  of  opinion  that  the  plaintiffs  are  entitled  to 
recover,  the  case  shall  be  sent  to  an  assessor,  (unless  the  par- 
ties agree  on  the  damages,)  and  judgment  entered  for  the 
amount  due,  with  costs;  otherwise,  the  defendants  are  to 
recover  costs." 

The  records  of  the  proceedings  in  the  court  of  admiralty 
are  not  material  to  the  understanding  of  the  case. 

The  case  was  argued  in  writing  after  the  last  term. 

F.  C.  Loring)  for  the  plaintiffs.  It  is  a  necessary  inference 
from  the  fact,  that  the  plaintiffs'  ship  was  condemned  in 
damages  in  the  suit  in  admiralty,  that  the  collision  was 
caused  by  negligence  in  the  navigation  of  the  ship.  It  is 
well  settled  that  the  insurers  are  liable  for  losses  by  perils 
insured  against,  although  remotely  caused  by  the  negligence 
of  the  master  or  crew.  And  the  defendants  do  not  contro- 
vert this,  they  having  in  fact  paid  the  expense  of  the  repairs 
required  by  this  vessel  in  consequence  of  the  collision.  But 
the  plaintiffs  have  also,  in  consequence  of  the  collision,  been 
obliged,  by  the  decree  in  admiralty,  to  pay  the  damage  suf- 
fered by  the  other  vessel,  with  costs ;  and  the  sums  so  paid, 
together  with  the  expenses  of  defending  that  action  and  of 
prosecuting  a  cross  action  for  damages  against  the  other 
vessel,  are  sought  to  be  recovered  in  this  suit. 

1.  The  collision  being  caused  by  fault  or  negligence  on  the 
part  of  the  plaintiffs'  vessel,  the  vessel  and  the  plaintiffs  be- 
came instantly  liable  to  the  owners  of  the  other  vessel  for  the 
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amount  of  the  damage  so  done ;  and  they  thereby  suffered  a 
'oss  from  a  peril  insured  against,  namely,  collision,  to  the 
xmount  of  such  claim  for  damage.  By  the  maritime  law,  in 
such  case,  the  liability  of  the  offending  vessel  is  primary,  and 
that  of  the  owners  secondary,  and  limited  to  the  value  of  the 
vessel  and  freight.  The  Rebecca,  Ware,  198.  And  such  is  the 
law  of  this  State.  Rev.  Sts.  c.  32,  §  1.  This  liability  attaches 
instantly  to  the  offending  vessel,  constitutes  a  lien  upon  her, 
to  that  extent  diminishes  her  value,  and  is  as  real  and  tangible 
a  damage  to  her  and  her  owners  as  the  expenses  of  repairing 
her  own  damages.  This  loss  happens  at  the  same  time  and 
is  produced  by  the  same  cause  as  the  bodily  damage  to  the 
offending  vessel ;  both  are  caused  by  a  peril  insured  against, 
namely,  collision ;  both  are  attributable  to  negligence  in  her 
navigation;  both  produce  a  damage  or  diminution  in  her 
value.  How  then  can  any  discrimination  be  made  between 
the  damages  to  the  offending  vessel  in  body,  and  those  in- 
flicted upon  her  by  the  liability  incurred  to  the  suffering  ves- 
sel ?  It  is  admitted,  that  the  fact  of  there  having  been  negli- 
gence will  not  exempt  the  insurers  from  one  part  of  the  loss ; 
why  should  it  then  from  the  other  ?  This  question  has  been 
elaborately  discussed  before  the  district  and  circuit  courts  of  the 
United  States,  for  this  district,  and  before  the  supreme  court  of 
the  United  States,  and  decided  in  favor  of  the  plaintiffs ;  which 
renders  a  more  thorough  discussion  unnecessary.  Peters  v. 
Warren  Ins.  Co.  3  Sumner,  389,  and  14  Pet.  99 ;  Hale  v.  Wash- 
ington  Ins.  Co.  2  Story  R.  176.  If  the  case  were  reversed, 
and  the  plaintiffs'  vessel  had  suffered  from  the  collision  by 
reason  of  fault  on  the  part  of  the  steamer,  it  would  not  be 
questioned  that  the  plaintiffs'  insurers  were  bound  to  in- 
demnify them.  If  then  the  insurers  are  liable  for  losses  re- 
motely owing  to  the  negligence  of  the  crew  of  another  vessel, 
there  seems  to  be  no  reason  why  they  should  not  be  liable  for 
losses  owing,  in  like  manner,  to  the  negligence  of  he  plain- 
tiffs' crew ;  it  being  admitted,  that  the  vessel  was  furnished 
with  a  competent  crew  in  the  first  instance. 

2.  The  plaintiffs  are  also  entitled  to  recover  in  this  action 
their  expenses  incurred  in  defending  the  suit  in  admiralty, 
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including  costs ;  and  also  the  expenses  of  bringing  the  cross 
suit ;  there  being  no  evidence  of  bad  faith  in  defending  the 
one  or  bringing  the  other.  This  claim  rests  upon  the  ground 
already  presented,  and  also  on  the  express  stipulation  in  the 
policy.  If  the  plaintiffs  had  prevailed,  their  success  would 
have  enured  to  the  benefit  of  the  insurers ;  and  having  been 
unsuccessful,  the  insurers  are  bound  in  equity,  as  well  as  by 
their  contract,  to  bear  the  expenses. 

B.  R.  Curtis,  for  the  defendants.  The  plaintiffs  say  that 
another  vessel  was  injured  through  the  negligence  of  the  offi- 
cers and  crew  of  their  vessel ;  that  the  marine  law  considers 
such  injury  to  be  a  wrong,  for  which  damages  are  recover- 
able, and  gives  a  lien  on  the  vessel  insured  as  a  security  for 
these  damages  and  the  costs  of  suit ;  and  so  that  their  vessel 
has  met  with  a  loss  by  a  peril  of  the  sea  to  the  extent  of 
those  damages  and  costs,  which  the  marine  law  has  adjudged 
to  be  payable  by  reason  of  that  wrong;  that  these  damages 
and  costs,  being  a  lien  on  the  vessel  insured,  operate  as  a 
charge  upon  and  a  deduction  from  her  value,  which  deduc- 
tion or  charge  arises  from  the  peril  insured  against,  and  so 
must  be  paid  by  the  insurers. 

A  policy  on  a  vessel  insures  that  particular  vessel  In  fix- 
ing the  amount  of  the  premium  and  determining  what  sum 
shall  be  put  at  risk,  the  underwriter  is  materially  influenced 
by  the  age,  size  and  strength  of  the  vessel  which  is  the  sub- 
ject of  the  policy.  These  he  has  the  means  of  knowing; 
and,  guided  by  this  knowledge,  he  can  judge  whether  he  will 
take  or  decline  the  risk.  But  the  claim  made  by  the  plaintiffs 
introduces  into  the  contract  another  vessel  about  which  the 
underwriter  had  no  means  of  obtaining  any  knowledge,  but 
which  he  is  nevertheless  to  stand  as  insurer  of  against  the 
peril  of  collision  from  negligence.  By  force  of  this  law,  there- 
fore, if  it  exist,  the  underwriter  is  made  liable  as  insurer  of  a 
vessel  which  he  never  saw,  and  must  pay  somewhat  in  pro- 
portion to  the  age  and  weakness  of  such  unknown  vessel. 

Again ;  when  a  vessel  has  been  injured  by  a  collision  pro- 
duced by  the  negligence  of  those  managing  another  vessel, 
the  owner  of  the  vessel  injured  may  seek  his  remedy,  either 
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by  action  against  the  master,  at  common  law  or  in  the  admi- 
ralty ;  or  by  action  against  the  owner  in  either  of  those  courts ; 
or  by  proceeding  in  rem  against  the  vessel  negligently  navi- 
gated. If  he  adopts  either  of  the  first  two  of  these  three 
remedies,  nothing  falls  on  the  vessel ;  there  is  no  diminution 
of  its  value,  and  no  claim  on  the  underwriters.  So  that  it  de- 
pends on  the  remedy  adopted  by  the  injured  party,  whether 
or  not  the  underwriters  shall  pay ;  although  the  contract,  and 
every  fact  connected  with  or  causing  or  accompanying  the 
disaster,  remains  the  same.  And  the  amount  of  the  liability 
so  incurred  may  be  very  great,  and  may  be  affected  by  the 
fact  whether  the  laws  of  the  country  where  the  injury  takes 
place  give  a  remedy  in  rem,  and  thus  a  new  element  of  un» 
certainty  may  be  introduced. 

The  doctrine  contended  for  by  the  plaintiffs  has  a  far  more 
extensive  application  than  merely  to  cases  of  collision.  For 
every  injury  suffered  by  reason  of  the  negligent  navigation  of 
a  vessel,  there  is  a  remedy  in  rem  against  the  vessel  itself; 
if  damages  are  assessed,  they  are  a  charge  upon  the  vessel 
and  diminish  its  value ;  if  the  proximate  cause  of  the  damage 
be  a  peril  insured  against,  it  would  seem  that  the  underwriters 
on  the  vessel  must  make  good  the  loss.  For  instances  of  the 
extent  to  which  the  liability  of  the  underwriter  might  be  car- 
ried, see  Georgia  Ins.  8f  Trust  Co.  v.  Dawson,  2  Gill,  365; 
The  Reeside,  2  Sumner,  567. 

The  law  is  now  settled,  that  if  a  peril  insured  against  is 
the  proximate  cause  of  the  loss  the  underwriters  must  pay, 
although  the  peril  caused  the  damage  only  by  negligence  of 
the  master  and  mariners.  But  the  doctrine  contended  for 
passes  far  beyond  this,  and  imposes  on  the  underwriters  on 
the  vessel  all  losses  to  the  cargo,  to  other  vessels  and  other 
cargoes,  arising  from  what  is  deemed  a  peril  of  the  sea,  pro- 
vided there  was  negligence  amounting  to  a  tort,  and  provided 
the  party  injured  elect  so  to  proceed  as  to  charge  his  damages 
on  the  vessel  insured. 

There  must  be  such  negligence  as  to  amount  to  a  tort,  and 
thus  constitute  what  in  the  marine  law  is  denominated  a 
cause  of  damage.    And  this  consideration  furnishes  a  solution 
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of  the  whole  difficulty,  and  affords  the  means  of  detecting  the 
fallacy  in  the  plaintiffs'  argument.  To  enable  the  plaintiffs  to 
recover,  a  peril  insured  against  must  be  the  proximate  cause 
of  the  loss.  The  loss  is  the  diminution  of  the  value  of  the 
vessel  insured,  by  reason  of  the  lien  thereon  for  the  amount 
of  the  damage  done  to  the  other  vessel.  To  bring  about  such 
diminution  of  value,  three  things  must  be  present:  damage; 
negligence  amounting  to  a  tort ;  and  the  marine  law  which 
fixes  and  enforces  the  lien  for  such  a  tort  But  in  considering 
what  is  the  proximate  cause  of  the  loss,  we  are  to  look,  not 
at  the  law,  which  prescribes  the  consequences  of  acts  and 
events,  but  at  the  acts  and  events  themselves;  so  that  we 
nave  remaining  only  the  damage  and  the  tortious  negligence. 

Now  it  is  clear  that  the  damage  is  not  the  cause  of  this 
loss ;  always  remembering  that  this  loss  is  the  diminution  of 
the  value  of  the  vessel  insured,  to  the  extent  of  the  injury 
done  to  the  other  vessel  The  damage  done  to  the  other  ves- 
sel is  the  measure  of  this  loss ;  but  its  cause  is  the  tortious 
negligence.  Without  that,  it  would  not  be  suffered ;  by  rea- 
son of  that,  it  is  suffered.  If  the  collision  took  place  in  con- 
sequence  of  the  negligent  navigation  of  the  other  vessel,  this 
loss  would  have  rested  where  it  felL  It  is  imposed  on  the  ves- 
sel insured  solely  in  consequence  of  the  negligence  of  those 
navigating  her.  The  usual  course  of  trial  in  such  cases  may 
illustrate  this.  The  judge  in  admiralty  ordinarily  first  tries 
the  question  whether  there  was  negligence,  and  if  he  finds 
that  there  was,  the  amount  of  damage  is  generally  referred  to 
an  assessor  or  agreed  upon  by  the  parties.  When  he  has 
found  the  negligence,  he  has  found  the  cause  of  this  loss,  and 
afterwards  it  is  ascertained  what  the  extent  and  measure  of 
the  loss  are. 

The  loss  in  this  case  is,  damages  for  a  tort,  and  necessarily 
the  tort  is  the  cause  of  those  damages.  So  that  the  plaintiff 
in  order  to  maintain  this  action,  must  maintain  not  only  that 
negligence,  producing  the  peril  insured  against,  does  not  pre- 
vent the  insured  from  recovering,  but  that  when  negligence 
causes  the  very  loss  in  question,  he  may  still  recover. 

It  may  be  said  that  collision  is  a  peril  of  the  sea,  and  that 
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collision  is  the  proximate  cause  of  the  loss  in  this  case.  The 
defendants  deny  this.  If  the  court  of  admiralty  had  found  a 
collision,  and  nothing  else,  this  loss  would  not  have  been  im- 
posed on  the  vessel  insured.  But  that  court  goes  further,  and 
finds  negligence,  and  by  force  of  that  it  is  so  imposed.  How 
then  can  it  be  said  that  the  collision  is  the  cause  of  this 
loss? 

It  is  argued  that  the  defendants,  by  making  good  the  da 
mage  suffered  in  the  collision  by  the  vessel  insured,  have 
admitted  the  principle  upon  which  the  plaintiffs'  claim  rests. 
So  far  from  this,  the  case  in  which  that  payment  was  made 
makes  clear  the  unsoundness  of  the  plaintiffs'  claim.  The 
defendants  insured  the  vessel  which  was  injured  by  the  col- 
lision. Collision  is  one  of  the  perils  within  the  policy ;  and 
it  is  no  reason  for  not  paying  under  the  policy  that  the  peril 
which  was  the  proximate  cause  of  the  loss  was  superinduced 
by  negligence.  But  here,  the  loss  falls  on  a  subject  not  in- 
sured by  the  policy.  It  is  transferred  to  and  placed  upon  the 
subject  insured,  not  by  reason  of  any  peril  insured  against, 
but  solely  in  consequence  of  the  tortious  negligence  of  the  ser- 
vants of  the  owner  of  the  vessel  insured.  How  then  can  it  be 
said  that  a  peril  insured  against  is  the  proximate  cause  of  this 
loss? 

The  case  of  Peters  v.  Warren  Ins.  Co.  14  Pet  99,  certainly 
does  not  decide  this  case.  It  may  have  been  correctly  decided 
in  that  case,  that  the  loss  in  question  was  a  direct  and  imme- 
diate consequence  of  a  peril  insured  against;  for  there  the 
cause  of  the  charge  on  the  vessel  insured  was  the  collision. 
Here  it  is  the  tortious  negligence.  It  must  be  admitted,  how- 
ever, that  the  weight  of  that  authority  is  somewhat  dimi- 
nished by  the  fact,  that  the  case  of  De  Vauz  v.  Salvador, 
4  Ad.  &  El.  420,  is  diametrically  opposed  to  it. 

The  case  of  Hale  v.  Washington  Ins.  Co.  2  Story  R.  176,  is 
in  point  for  the  plaintiffs.  I  was  of  counsel  for  the  respond- 
ents in  that  case,  and  should  have  advised  an  appeal,  if  the 
sum  in  dispute  would  have  allowed  it.  It  is  true,  as  stated 
by  Story,  J.,  on  page  190,  that  "  we  look  to  the  origin  of  the 
loss.   If  it  be  a  peril  insured  against,  all  the  incidents  attached 
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thereto  by  law,  as  necessary  or  natural  incidents,  become  a  part 
of  the  loss."  But  the  law  does  not  attach  this  charge  for  da- 
mages to  the  collision.  The  law  goes  behind  the  collision, 
examines  its  cause,  finds  it  to  be  negligence,  and  to  thai 
attaches  this  charge,  as  a  consequence.  The  law  does  not 
attach  this  charge  to  a  peril  of  the  sea,  the  collision,  but  to 
what  caused  the  collision,  negligence.  So  that  the  learned 
judge,  while  he  intended  to  fix  on  the  origin  or  cause  of  the 
loss,  really  fixed  on  what  was  not  its  origin,  but  only  on  one 
of  the  consequences.  That  he  overlooked  the  true  distinction, 
appears  from  his  language :  "  Unless  the  collision  had  taken 
place,  the  owner  would  have  incurred  no  responsibility  for 
damages.  It  did  take  place,  and  he  became  chargeable  there- 
for,"  &c  2  Story  R.  189.  Here  is  the  fallacy.  He  did  not 
become  chargeable  "  therefor,"  that  is,  for  the  collision ;  but 
for  the  negligence  which  caused  the  collision ;  and  surely  this 
negligence  is  not  a  peril  insured  against  With  the  exception 
of  Hale  v.  Washington  Ins.  Co.  no  authority  can  be  found 
tending  to  support  the  plaintiffs'  claim ;  and  the  defendants, 
in  order  to  show  that  most  approved  foreign  writers  on  mari- 
time law  hold  the  opposite  doctrine,  refer  to  the  citations  of 
the  respondent's  counsel  in  that  case.    2  Story  R.  179, 180. 

The  claim  for  the  costs  and  expenses  of  the  suit  against 
the  steamer  cannot  be  passed  upon  by  this  court,  without 
referring  the  case  to  an  assessor  to  inquire  into  the  circum- 
stances. And  when  the  main  question  is  determined,  this 
claim  may  probably  be  adjusted  by  the  parties. 

F.  C.  Loringy  in  reply.  The  plaintiffs  do  not  rely  on  the 
fact  that  there  is  a  lien  in  rem  for  the  damage  by  collision,  as 
the  foundation  of  their  claim ;  but  would  contend  that  their 
claim  was  equally  good  if  no  remedy  in  rem  existed.  Its 
existence,  however,  does  not  tend  to  diminish  the  force  of  their 
argument,  and  its  obvious  operation,  in  creating  a  lien  upon 
and  diminishing  the  value  of  the  vessel  insured,  is  the  most  apt 
and  obvious  illustration  of  the  loss  which  the  plaintiffs  have 
Buffered  by  the  collision,  and  for  which  they  seek  indemnity. 
The  liability  of  the  insurers  does  not  depend  on  the  form  of 
remedy  chosen  by  the  suffering  party. 
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The  defendants  have  agreed  to  indemnify  the  plaintiffs 
against  any  loss  which  they,  as  owners  of  the  vessel  insured, 
may  suffer  by  or  through  the  operation  of  certain  perils,  of 
which  collision  is  one ;  and  it  is  upon  this  ground,  and  not 
because  of  the  existence  of  a  remedy  in  rem,  that  they  are 
liable.  See  2  Story  R.  182,  189.  The  loss  which  may  be 
suffered  in  case  of  collision  may  be  more  or  less,  as  one  vessel 
or  the  other  or  neither  is  in  fault,  and  the  amount  which  the 
defendants  may  have  to  pay  will  vary  accordingly;  but  for 
the  immediate  consequences  of  the  happening  of  that  peril, 
so  far  as  the  plaintiffs  are  losers  thereby,  the  defendants  are 
liable  to  indemnify  them,  without  reference  to  the  question 
whether  the  cause  of  the  collision  was  negligence  in  either 
vessel.  The  defendants  cannot  go  beyond  the  proximate 
cause,  collision,  and  defend  themselves  by  showing  negli- 
gence as  the  remote  cause. 

It  is  suggested  that  insurers,  in  fixing  the  premium,  regard 
the  age,  size  and  strength  of  a  vessel,  which  they  cannot  do 
if  they  are  made  insurers  of  vessels  with  which  the  vessel 
insured  may  come  into  collision.  But  they  are  not  made 
such  insurers  in  a  proper  sense.  And  besides ;  there  are  risks 
insured  against,  into  which  such  calculations  do  not  enter, 
such  as  fire,  capture,  arrest,  liability  to  contribute  in  general 
average,  &c     The  fact  suggested  is  therefore  immaterial 

The  extent  of  the  liability  which  will  be  imposed  upon 
underwriters,  if  this  action  is  maintained,  is  hardly  a  good 
argument,  if  the  claim  is  well  founded.  And  this  liability 
never  arises,  unless  a  peril  insured  against  occurs ;  and  then 
it  is  limited,  first,  by  the  sum  insured;  and  secondly,  by  the 
value  of  the  vessel  at  the  time  of  the  loss.  Besides ;  by  the 
theory  of  the  law,  the  master  and  crew,  by  whose  negligence 
the  accident  happens,  are  liable  to  the  owners  for  the  conse- 
quences ;  and  the  insurers,  on  paying  the  loss  are  subrogated 
to  this  claim. 

The  objection  that,  as  the  plaintiffs'  claim  depends  upon  a 

lien  in  rem,  the  liability  of  the  insurers  will  depend  on  the 

local  law,  if  well  grounded,  would  have  no  weight     The 

insurers,  by  the  contract  of  insurance,  take  the  risk  of  the  laws 
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of  the  various  countries  which  the  vessel  visits,  so  far  as  they 
affect  the  subject  insured  and  the  perils  insured  against  See 
Loring  v.  Neptune  Ins.  Co.  20  Pick.  411. 

It  is  not  essential,  in  order  to  make  a  vessel  liable  for  da- 
mages occasioned  by  a  collision,  that  there  should  be  "  tor- 
tious negligence;"  it  is  enough  if  there  be  an  error  of  judg- 
ment. It  is  true,  as  suggested  for  the  defendants,  that  there 
must  be  a  technical  tort  in  order  to  charge  one  vessel  with  da- 
mages in  a  cause  of  collision,  between  the  owners  of  the  two 
vessels,  and  that  the  question  in  such  case  is  whether  there 
was  negligence  or  error  in  the  navigation  of  that  vessel  But 
as  between  the  owners  of  that  vessel  and  her  insurers,  the 
only  question  is,  whether  a  peril  insured  against  has  occurred ; 
if  it  has,  the  insurers  are  bound  to  indemnify  the  owners 
against  the  loss  thereby  occasioned,  and  are  not  permitted  to 
show  in  defence  the  existence  of  a  technical  tort  By  keeping 
in  view  the  difference  between  the  liabilities  of  vessels  and 
their  owners  in  causes  of  collision,  and  of  the  insurers  to  the 
insured  in  an  action  on  the  policy,  much  of  the  perplexity,  in 
which  this  case  is  apparently  involved  by  the  argument  for 
the  defendants,  will  be  removed. 

From  what  has  beeu  said,  it  seems  plain  that  the  liability 
of  the  insurers  to  make  good  the  loss  caused  by  a  collision 
does  not  depend  at  all  upon  the  cause  of  the  accident,  or  the 
degree  of  negligence,  if  any,  which  caused  it  The  question  of 
cause  is  material  to  them  only  so  far  as  it  affects  the  amount 
of  the  loss,  and  not  their  liability ;  as  they  have  engaged  to 
indemnify  the  insured  against  the  immediate  consequences  of 
a  peril,  even  when  brought  about  by  negligence,  they  must 
do  so  to  the  extent  of  their  engagement,  be  the  remote  cause 
what  it  may.  And  this  conclusion  is  consistent  with  the 
principles  of  the  law  of  insurance.  The  contract  of  insurance 
is  a  contract  of  indemnity  against  certain  perils;  and  the 
insurer  agrees  that  if  the  master  and  crew  are  competent  in 
the  first  instance,  he  will  not  excuse  himself  because  they  may 
be  negligent,  and  in  consequence  a  loss  happen  from  one  of 
those  perils.  One  of  these  perils  is  collision;  which  may 
happen  by  bad  judgment  or  negligence  on  the  part  of  the 
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master  and  crew  of  the  vessel  insured  If  so,  then  in  addition 
to  the  mere  damage  to  the  ship,  there  is  a  liability  to  pay 
damages  to  the  other  vessel ;  and  this  is  as  much  a  part  of 
the  loss  and  as  direct  a  consequence  of  the  occurrence  of  the 
peril,  as  any  expenditure  for  repairs.  If  the  insurer  is  not 
liable  for  it,  then  insurance  is  not  a  contract  of  indemnity,  and 
there  are  perils  of  the  seas  against  which  it  affords  no  pro- 
tection. 

If  the  case  of  Peters  v.  Warren  JSw.  Co.  was  rightly  decided, 
and  the  principles  of  that  decision  are  correct,  a  decision  in 
favor  of  the  plaintiffs  cannot  be  avoided ;  in  point  of  principle 
the  two  cases  are  identical.  The  argument  for  the  defend- 
ants on  the  case  of  Hale  v.  Washington  Lis.  Co.  seems  to  be 
an  attempt  to  get  behind  the  principle  of  proximate  cause. 
If  it  be  settled,  as  the  defendants  in  fact  admit,  that  the 
insurer  is  liable  for  losses  from  perils  insured  against,  though 
caused  by  negligence,  then  it  is  not  perceived  how  the  appli- 
cation of  the  principle  can  be  avoided  in  this  case,  or  with 
what  reason  the  insurers  can  divide  the  loss  and  say, "  we  will 
pay  one  part  of  the  loss  you  have  suffered  by  this  collision, 
oithough  it  was  caused  by  the  negligence  or  fault  of  your 
master  and  crew ;  and  we  will  not  pay  the  other,  because  it 
was  caused  thereby." 

Fletcher,  J.  No  question  is  made  in  regard  to  the  decla- 
ration, but  it  is  assumed,  that  it  contains  all  the  material  facts 
in  the  case ;  and  the  particular  form  of  stating  the  facts  can- 
not affect  the  principles  of  law  applicable  to  the  case,  or  the 
decision  of  the  court,  which  must  be  founded  on  these  princi- 
ples. The  defendants  having  paid  their  proportion  of  the 
expenses  of  repairing  the  damage  done  to  the  plaintiffs9  ship 
by  the  collision,  the  plaintiffs  claim,  in  this  suit,  the  amount 
of  damages  and  costs  paid  by  them  to  the  owners  of  the 
steamer,  under  the  decree  of  the  court  of  admiralty,  together 
with  the  costs  and  expenses  of  defending  the  suit  in  that 
court,  and  the  costs  and  expenses  of  prosecuting  a  cross  action 
for  damages  against  the  steamer  and  her  owners. 

By  the  agreement  of  the  parties,  all  proper  inferences  from 
the  facts  stated  are  to  be  drawn  by  the  court ;  and  from  the 
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fact,  that  damages  and  costs  were  decreed  by  the  court  of 
admiralty,  in  favor  of  the  owners  of  the  steamer  against  the 
owners  of  the  ship,  it  must  be  inferred  that  there  was  negli- 
gence in  the  navigation  of  the  plaintiffs'  ship.  But  the  decree 
itself  is  in  the  most  general  form ;  the  judge  "  pronounced  for 
the  damage  proceeded  for  in  this  cause,"  without  stating  the 
negligence  or  any  thing  else  as  the  ground  of  the  decision, 
though  negligence  in  navigating  the  plaintiffs'  ship  was  alleg- 
ed in  the  libeL 

But  it  is  the  well  known  law  of  the  English  courts  of  ad- 
miralty, upon  the  subject  of  collision,  that  where  a  vessel, 
which  runs  another  down  is  alone  in  fault,  in  such  case  and 
in  such  case  only,  the  injured  party  is  entitled  to  entire  com- 
pensation from  the  other.  The  plaintiffs  having  been  com- 
pelled by  the  decree  of  the  court  of  admiralty  to  pay  the 
amount  of  damage  done  to  the  steamer,  it  must  be  assumed 
that  the  charge  of  negligence  in  the  navigation  of  the  plain- 
tiffs' ship  was  established.  The  great  prominent  question  in 
the  case  therefore  is,  whether  the  defendants,  as  insurers  of 
the  plaintiffs'  ship,  are  bound  to  indemnify  them  for  the 
amount  they  were  obliged  to  pay  the  owners  of  the  steamer 
for  the  damage  done  to  the  steamer  by  the  collision,  the  colli- 
sion having  happened  in  consequence  of  the  negligence  in  the 
navigation  of  the  plaintiffs'  ship. 

This  is  certainly  a  deeply  interesting  question  in  a  com- 
munity so  largely  commercial  as  our  own,  and  it  is  highly 
important  that  the  decision  of  it  should  be  such,  as  to  carry 
out  and  give  effect  to  the  intention  of  the  parties,  and  accom- 
plish the  object  designed  to  be  accomplished  by  the  useful 
and  beneficent  contract  of  insurance.  It  does  not  appear 
by  any  evidence  in  the  case  whether  underwriters  have  or 
have  not  been  accustomed  heretofore  to  indemnify  persons 
insured  for  payments  which  they  have  been  obliged  to  make 
to  the  owners  of  other  vessels  for  damage  by  collision.  In 
the  absence  of  all  proof  on  the  subject,  conjectures  would  be 
useless.  It  is  laid  down  as  law  by  Emerigon  that  in  cases  of 
collision,  where  it  is  impossible  to  ascertain  where  the  fault 
really  lies,  the  aggregate  damage  being  in  such  case  equally 
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divided  between  the  two  vessels,  if  the  owner  of  the  vessel 
insured  is  obliged  to  pay  any  thing  to  the  owner  of  the  other 
vessel,  the  underwriters  are  responsible  for  such  payment 
Under  the  English  law,  where  there  is  no  blame  imputable  to 
either  party  in  a  collision,  neither  party  is  liable  to  the  other 
for  any  damage,  and  of  course,  in  such  case,  there  can  be  no 
claim  on  underwriters  for  payment  for  damage  to  another 
vessel.  The  liability  of  underwriters  for  losses  from  perils 
insured  against,  where  the  perils  happened  in  consequence  of 
negligence  in  the  navigation  of  the  ship  insured,  has  been 
established  only  by  the  modern  decisions.  Modern  cases  only 
can  justly  be  expected  to  have  arisen  under  the  modern  law. 
Under  such  circumstances,  the  idea,  that  there  can  be  any 
practical  construction  of  the  law  in  opposition  to  the  plain- 
tiffs' claim  in  this  case,  must  be  wholly  illusory. 

New  questions  under  all  the  various  heads  or  branches  of 
the  law,  including  those  most  familiar  and  best  understood, 
are  constantly  arising,  and,  as  they  arise,  must  be  settled  by 
the  court  by  the  application  of  just  principles  and  analogies. 
The  judicial  decisions  in  England  and  the  United  States 
form  a  most  material  and  important  part  of  the  law  of  insur- 
ance in  its  present  improved  state,  as  a  well  defined,  sym- 
metrical system.  Though  a  court  may  not  always  find  in 
these  decisions  a  precedent  directly  in  point,  yet  it  will  rarely 
fail  to  find  principles  and  analogies  often  quite  as  satisfac- 
tory, to  the  judicial  mind,  as  a  precedent  The  contract  of 
insurance  is  peculiar,  relating  to  large  and  various  interests, 
including  numerous  parties,  and  subject  to  the  influence  of 
various  casualties.  Such  a  contract  must  from  its  nature 
unavoidably  give  rise  to  many  questions  and  controversies. 

By  this  policy  the  defendants  became  the  insurers  for  a 
certain  amount  on  the  plaintiffs'  ship,  and  took  upon  them- 
selves, among  other  things,  the  perils  of  the  sea,  and  engaged 
to  indemnify  the  plaintiffs  for  all  losses  sustained  by  them  by 
the  perils  of  the  sea  in  the  largest  import  of  the  terms.  While 
the  plaintiffs'  ship  was  sailing  under  the  protection  of  this 
policy,  she  came  in  collision  with  a  British  steamer,  by  which 
collision  both  the  ship  and  the  steamer  were  damaged.    In 
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addition  to  the  cost  of  repairing  their  own  ship,  the  plaintiffs 
have  been  compelled  by  a  decree  of  the  court  of  admiralty  in 
England  to  pay,  and  have  paid  to  the  owners  of  the  steamer 
the  amount  of  damage  done  to  her  by  the  collision.  The 
defendants  have  paid  the  expenses  of  repairing  the  plaintiffs' 
ship,  and  the  plaintiffs  seek  in  this  suit  principally  to  recover 
the  amount  paid  by  them  to  the  owners  of  the  steamer,  which 
the  defendants  refuse  to  pay,  alleging  that  that  was  not  a 
loss  by  the  perils  of  the  sea,  against  which  they  insured 
That  collision,  whether  occasioned  by  negligence  or  not,  is  a 
peril  of  the  sea,  is  perfectly  well  settled,  and  is  not  now  ques- 
tioned by  the  defendants,  and  they  have  paid  the  costs  of 
repairing  the  damage  done  to  the  plaintiffs'  ship  by  the  col- 
lision. 

The  plaintiffs  allege  that  the  sum,  which  they  bad  to  pay  for 
damage  to  the  steamer,  was  a  loss  by  a  peril  of  the  sea,  that 
is,  the  collision ;  but  this  is  denied  by  the  defendants.  We 
are  thus  led  at  once  to  inquire  what  losses  come  within  the 
provision  of  the  policy,  as  losses  by  the  perils  of  the  sea.  In 
ascertaining  the  cause  of  a  loss  in  question,  in  a  case  of  insur- 
ance, courts  are  governed  by  the  well  known  maxim  of  the 
law,  in  jure  nan  remota  causa  sed  proxima  spectatur.  This  is 
now  the  well  established  rule,  and  is  taken  to  be  in  accord- 
ance with  the  intention  of  the  parties  to  the  contract.  The 
contract  of  insurance  must  be  interpreted  according  to  the 
true  meaning  and  intention  of  the  parties.  This  is  the  great 
governing  principle  of  the  interpretation  of  such  contracts. 
Every  stipulation  in  the  policy  is  to  be  construed  favorably 
to  the  party  entitled  to  its  benefit,  as  it  must  be  presumed 
that  he  understood  it  in  its  most  favorable  sense,  and  that  the 
other  party  intended  he  should  so  understand  it.  As  the 
contract  of  insurance  is  a  contract  of  indemnity  to  the  assured, 
it  is  to  be  liberally  construed  in  his  favor.  There  can  be  no 
doubt  that  the  assured  intends  to  obtain  the  fullest  and  most 
ample  indemnity,  and  that  the  insurer  means  that  he  shall 
understand  that  his  policy  affords  him  that  indemnity.  The 
policy  therefore  should  be  so  construed  as  to  fulfil  these  inten 
tions.     It  is  only  by  such  construction  that  the  contract  of 
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insurance  can  accomplish  its  useful  and  important  purpose, 
and  the  commerce  of  the  world  be  carried  on.  When  the 
plaintiffs  in  this  case  obtained  insurance  against  losses  by  the 
perils  of  the  sea,  these  terms  were  no  doubt  understood  by 
them  in  their  largest  sense,  as  covering  all  losses  justly  attribu- 
table to  those  perils,  and  no  doubt  the  defendants  intended 
that  they  should  thus  understand  and  interpret  their  policy. 
To  carry  into  effect  these  intentions,  the  policy  must  be  con- 
strued favorably  for  the  insured,  to  give  them  that  security, 
which  they  believed,  and  had  a  right  to  believe,  they  had 
obtained.  There  should  be  no  subtle  reasoning,  no  shadowy 
distinctions,  no  straining  of  rules  to  narrow  and  restrict  the 
operation  of  the  contract  so  as  to  defeat  the  intention  of  the 
parties.  The  parties  no  doubt  took  a  practical  view  of  the 
matter  and  had  reference  to  all  possible  losses,  known  and 
unknown,  which  might  be  justly  attributable  to  the  perils  of 
the  sea,  in  the  broadest  import  of  the  words.  They  acted  on 
no  nice  distinctions  or  subtle  reasoning.  They  could  not  of 
course  foresee  and  specify  the  losses,  but  could  only  use  gene- 
ral terms.  "  The  policy  sweeps  within  its  inclosure  every 
peril  incident  to  the  voyage,  however  strange  or  unexpected, 
unless  there  be  a  special  exception.  The  perils  enumerated  in 
the  common  policy  are  sufficiently  comprehensive  to  embrace 
every  species  of  risk,  to  which  ships  and  goods  are  exposed 
from  the  perils  of  the  sea  and  all  other  causes  incident  to 
maritime  adventure."  3  Kent  Com.  (6th  ed.)  291.  The  par- 
ties no  doubt  very  well  knew  that  there  were  many  losses  by 
the  perils  of  the  sea,  other  than  the  direct  damage  to  the  ship 
insured.  To  hold  the  defendants  liable  only  for  the  direct 
damage  to  the  ship  insured,  would  leave  the  plaintiffs  exposed 
to  ruin  in  various  ways,  without  the  protection  they  intended 
to  obtain  and  supposed  they  had  obtained  under  their  policy. 
To  give  effect  to  the  meaning  and  intention  of  the  parties 
therefore,  the  defendants  must  be  held  responsible  for  all 
losses  justly  attributable  to  the  perils  of  the  sea,  as  well  as 
for  the  direct  damage  to  the  ship  itself.  Pothier  Contrat 
d'  Assurance,  $  49,  says  distinctly,  that  in  his  opinion  the 
underwriters  are  liable  not  only  for  the  injury  done  to  the 


Digitized  by  VjOOQlC 


492  BRISTOL,  PLYMOUTH,  &o. 

Nelson  &  others  v.  Suffolk  Insurance  Company 

subject  insured  by  the  perils  insured  against)  but  to  expenses 
and  charges  occasioned  by  those  perils;  as  the  expense  of 
unloading  the  goods  in  case  of  a  ship  being  wrecked  by  a 
storm.  Mr  Justice  Story,  speaking  for  the  supreme  court  of 
the  United  States,  and  referring  to  Pothier  and  other  foreign 
writers,  in  Peters  v.  Warren  Ins.  Co.  14  Pet.  112,  says,  u  In 
short,  all  those  learned  foreign  writers  hold  the  doctrine,  that 
whenever  the  thing  insured  becomes  by  law  directly  charge- 
able with  any  expense,  contribution  or  loss,  in  consequence 
of  a  particular  peril,  the  law  treats  that  peril,  for  all  practical 
purposes,  as  the  proximate  cause  of  such  expense,  contribu- 
tion or  loss ;  and  this  they  hold,  not  upon  any  peculiar  provi- 
sion of  the  French  ordinance,  but  upon  the  general  principles 
of  law  applicable  to  the  contract  of  insurance.  In  our  opinion 
this  is  the  just  sense  and  true  interpretation  of  the  contract." 
The  same  learned  judge,  in  Hale  v.  Washington  Ins.  Co. 
2  Story  R.  189,  says,  "  any  and  every  expense  borne  by  and 
chargeable  upon  the  owner  of  the  thing  insured,  as  a  direct 
and  immediate  consequence  of  a  peril  insured  against,  is 
covered  by  the  policy ." 

This  principle  is  clearly  illustrated  by  the  liability  of  under- 
writers for  a  general  average  loss.  A  ship  is  insured  against 
the  perils  of  the  sea,  a  part  of  the  cargo  is  thrown  overboard 
by  reason  of  a  peril  of  the  sea,  and  the  ship  and  owner  become 
at  once  chargeable  for  a  proportion  of  this  loss  of  the  cargo, 
and  the  underwriter  is  held  bound  by  the  policy  to  indemnify 
the  owner  of  the  ship  for  the  sum  he  has  to  pay  to  make  up 
the  loss  of  the  cargo.  Here  is  no  damage  to  the  ship  insured, 
but  the  sum  thus  charged  upon  the  owner  and  ship,  for  the 
cargo,  is  held  to  be  a  loss  by  the  perils  of  the  sea  for  which 
the  underwriter  is  responsible. 

So  in  case  of  insurance  against  capture,  the  underwriter  is 
liable  not  only  for  any  damage  the  ship  may  have  actually 
sustained  by  a  capture,  but  also  for  all  necessary  expenses, 
such  as  salvage,  &c  which  the  assured  has  been  put  to  for 
the  recovery  of  his  property.  Thus  it  has  been  determined 
that  the  underwriter  is  liable  for  a  sum  of  money  paid  by  the 
neutral  assured  to  belligerent  captors  as  a  comoromise,  made 
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bond  fide,  to  prevent  the  ship  being  condemned  as  prize.  2 
Am.  Ins.  809,  810.  So  the  liability  of  underwriters  for  sal- 
vage expenses  depends  not  upon  their  having  engaged  to 
indemnify  against  them  by  any  express  words  in  the  policy, 
but  upon  their  being  made  by  the  law  of  the  land,  or  the 
general  law  maritime,  a  direct  and  immediate  consequence  of 
perils  against  which  they  do  insure.  2  Arn.  Ins.  846,  847. 
Reference  might  be  made  to  many  other  charges,  expenses 
and  losses,  distinct  from  the  thing  insured,  and  not  mentioned 
by  any  express  words  in  the  policy,  for  which  the  underwriter 
is  liable,  but  they  all  depend  on  the  general  principle,  that 
where  the  thing  insured  becomes  by  law  directly  chargeable 
with  any  expense,  contribution  or  loss,  in  consequence  of  a 
particular  peril,  the  law  treats  such  peril,  for  all  practical  pur- 
poses, as  the  proximate  cause  of  such  expense,  contribution 
or  loss. 

Upon  any  other  principle,  policies  of  insurance,  instead  oi 
being  a  protection,would  serve  but  to  allure  men  to  their  ruin. 
Upon  this  principle,  the  liability  of  the  defendants  for  the  sum 
claimed  in  this  suit  would  seem  to  be  too  clear  for  contro- 
versy. To  bold  that  the  defendants  are  not  liable  in  this  case, 
would  conflict  directly  with  the  doctrine  held  in  the  analogous 
cases,  which  have  been  referred  to,  and  thus  introduce  incon- 
sistency into  the  law,  where  consistency  and  uniformity  are 
most  essential 

The  plaintiffs'  ship,  insured  by  the  defendants,  came  in  col- 
lision with  the  British  steamer,  by  which  collision  the  steamer 
was  damaged  and  eo  instanti  the  plaintiffs  and  their  ship 
became  chargeable  by  law  with  the  amount  of  the  damage 
done  to  the  steamer;  this  damage  the  plaintiffs  have  been 
obliged  to  pay  and  have  paid  and  lost,  and  this  loss  they  now 
claim  under  their  policy.  It  was  surely  the  collision  which 
brought  the  loss  on  the  plaintiffs,  the  collision  did  the  damage, 
and  that  act  instantly  fastened  the  loss  on  the  plaintiffs,  so 
that  the  plaintiffs9  loss  was  the  direct  and  immediate  conse- 
quence of  the  collision,  which  was  a  peril  insured  against  and 
for  which  the  defendants  are  liable. 

The  defendants  admit  that  they  are  liable  for  damage  done 
vol.  viii.  42 
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to  the  plaintiffs9  ship  by  the  collision ;  but  the  same  collision 
which  damaged  the  plaintiffs'  ship  damaged  also  the  steamer, 
and  the  loss  of  the  damage  of  the  ship,  and  the  damage  of 
the  steamer  fell  on  the  plaintiffs  in  one  mass,  at  the  same 
time  and  from  the  same  cause.  The  same  peril,  the  colli- 
sion, took  out  of  the  plaintiffs'  pocket,  at  the  same  time,  the 
amount  of  the  damage  to  the  ship  and  the  damage  to  the 
steamer,  as  one  entire  result  or  consequence.  It  was  precisely 
the  same  to  the  plaintiffs,  as  if  the  whole  damage  had  been 
done  to  their  own  ship.  To  separate  this  aggregate  result  of 
the  same  peril,  acting  at  the  same  time,  and  under  precisely 
the  same  circumstances,  into  parts,  and  hold  the  defendants 
answerable  for  one  part,  and  not  for  another  part,  requires 
a  course  of  reasoning  quite  too  subtle  and  metaphysical  to 
be  useful  or  safe  in  dealing  with  a  practical  matter  like  insur- 
ance. The  parties  to  the  contract  can  hardly  be  supposed 
to  have  intended  to  make  such  a  paradoxical  distinction. 
Some  examination  of  the  positions  maintained  in  the  argu- 
ment in  behalf  of  the  defendants  will  more  fully  exhibit  the 
grounds  of  defence. 

It  is  said,  that  a  policy  on  a  vessel  insures  that  particular 
vessel ;  that  in  fixing  the  amount  of  premium,  &c  the  under- 
writer is  materially  influenced  by  the  age,  size  and  strength 
of  the  vessel,  which  is  the  subject  of  the  policy,  and  of  these 
he  has  the  means  of  knowledge,  and  acts  upon  that  knowledge; 
but  that  a  claim  like  that  made  by  the  plaintiffs  introduces 
into  the  contract  another  vessel,  about  which  the  insurer  had 
no  means  of  obtaining  any  knowledge,  but  which  he  is  never- 
theless to  stand  as  insurer  of,  against  the  peril  of  collision 
from  negligence.  This  is  a  fanciful  rather  than  a  just  view 
of  the  subject  It  might  as  well  be  said,  that  to  hold  the 
underwriter  on  a  vessel  liable  for  the  loss  of  cargo  by  jettison, 
was  to  make  him  an  insurer  of  the  cargo  without  his  know- 
ledge or  consent. 

A  considerable  portion  of  the  argument  for  the  defendants 
assumes  that  the  plaintiffs  rely  on  the  fact,  that  there  is  a 
lien  in  rem  for  damage  by  collision,  as  the  foundation  of  theii 
claim.     This  portion  of  the  argument  it  is  not  necessary  to 
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consider,  as  the  plaintiffs  in  fact  contend  that  their  claim  would 
be  equally  good  if  no  remedy  in  rem  existed.  The  owners  of 
the  steamer  might  proceed  against  the  ship  or  her  owners  at 
their  pleasure,  and  it  is  wholly  immaterial  as  to  the  liability 
of  the  underwriters,  which  form  of  remedy  might  be  adopted. 
In  either  way  the  plaintiffs'  loss  is  the  same,  and  their  claim  on 
the  underwriters  the  same.  The  fact  that  a  lien  was  created 
by  the  collision,  and  thus  reduced  the  value  of  the  vessel 
insured, was  used  to  illustrate  and  enforce  the  plaintiffs'  claim 
under  their  policy.  The  extent  of  the  liability,  which,  it  is 
said,  would  be  imposed  on  underwriters  if  the  plaintiffs'  claim 
is  sustained,  is  also  insisted  on  in  the  argument  Such  a 
consideration  cannot  change  the  law.  Besides ;  the  liability 
of  the  underwriter  cannot  of  course  be  extended  beyond  the 
sum  insured. 

The  main  ground  of  defence,  however,  relied  on  in  the 
argument  is,  that  there  was  negligence  in  the  navigation  of 
the  plaintiffs'  ship ;  that  without  this  negligence  the  plaintiffs 
would  not  have  been  obliged  to  pay  for  the  damage  done  to 
the  steamer ;  and  therefore,  that  so  far  as  respects  the  payment 
for  damage  to  the  steamer,  the  negligence  was  the  proximate 
cause  of  the  loss,  and  not  the  collision.  Properly  to  estimate 
the  force  and  value  of  this  argument,  it  is  necessary  to  in- 
quire, who,  in  case  of  a  loss  arising  from  one  of  the  perils 
insured  against,  is  responsible  for  the  conduct  of  the  master 
or  mariner  in  the  practical  navigation  of  the  vessel 

It  seems  to  have  been  formerly  held,  that  underwriters 
were  not  responsible  for  losses,  which  happened  in  conse- 
quence of  the  negligence  of  the  master  or  crew  in  the  naviga- 
tion of  the  ship.  This  doctrine  would  go  far  to  deprive  the 
assured  of  the  benefit  and  protection  of  his  policy,  without 
any  fault  of  his  own,  and  would  greatly  lessen,  if  it  did  not 
destroy  the  usefulness  of  insurance.  Some  fault  or  negli- 
gence on  the  part  of  the  master  or  mariners  enters  into  almost 
every  case  of  a  loss  or  damage  of  a  vessel  at  sea.  The  dan- 
ger from  such  fault  or  negligence  is  one  of  the  dangers,  which 
the  assured  has  most  reason  to  apprehend,  and  against  which 
he  most  needs  and  may  reasonably  expect  protection. 
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Besides ;  such  a  doctrine  would  be  sure  to  involve  the  as- 
sured in  perpetual  controversies  and  litigation,  in  regard  to 
the  fact  of  negligence,  whether  there  was  or  was  not  negli- 
gence, and  what  was  the  degree  of  the  negligence,  if  any,  and 
whether  the  loss  was,  or  was  not,  in  consequence  of  such  neg- 
ligence. These  would  be  difficult  and  perplexing  questions  of 
fact,  the  decision  of  which  would  depend  on  many  contingen- 
cies ;  thus  involving  the  rights  of  the  assured  in  ruinous  doubts 
and  uncertainties.  To  avoid  such  evils  and  to  give  effect  to 
the  true  meaning  and  intention  of  the  parties,  the  modern  de- 
cisions have  established  a  different  rule,  and  one  much  more  in 
consonance  with  the  principles  and  purposes  of  the  contract 
of  insurance.  The  great  principle,  now  well  established,  is, 
that  if  the  vessel,  the  master,  officers,  crew  and  equipments 
are  competent  and  sufficient  at  the  commencement  of  the 
voyage,  the  assured  has  done  all  that  he  contracted  to  do ;  he 
did  ndt  guaranty  the  faithfulness  and  vigilance  of  the  master 
and  crew,  and  he  is  not  responsible  for  their  negligence ;  but 
for  the  conduct  of  the  master  and  mariners,  in  the  practical 
navigation  and  management  of  the  vessel,  after  the  com- 
mencement of  the  voyage,  the  insurers  are  responsible,  pro- 
vided the  actual  loss  arise  from  one  of  the  perils  insured 
against,  though  such  peril  may  have  occurred  in  consequence 
of  the  negligence  or  carelessness  of  the  master  and  crew. 

This  rule  of  law  is  now  perfectly  well  established,  by  the 
decisions  in  England,  by  the  decisions  of  the  supreme  court 
of  the  United  States,  and  by  the  courts  of  several  of  the 
states,  and  has  been  adopted  by  this  court,  in  conformity  with 
the  decisions  of  the  supreme  court  of  the  United  States,  that 
the  decisions  involving  so  important  a  practical  principle 
might  be  uniform  throughout  the  United  States,  and  in  con- 
formity with  the  rule  established  in  England.  Busk  v.  Royal 
Exchange  Assurance  Co.  2  B.  &  Aid.  73;  Walker  v.  MaiU 
land,  5  B.  &  Aid.  171;  PhilHps  v.  Headlam,  2  B.  &  Ad.  380; 
Dixon  v.  Sadler,  5  M.  &  W.  405;  Patapsco  Ins.  Co.  v.  Coul- 
ter, 3  Pet  222;  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet  507 ; 
Waters  v.  Merchants  Louisville  Ins.  Co.  11  Pet  213;  Cope- 
land  v.  New  England  Marine  Ms.  Co.  2  Met  432 ;  Perrinv 
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Protection  Lis.  Co.  11  Ohio,  147 ;  Henderson  v.  Western  M. 
8f  F.  Lis.  Co.  10  Rob.  La.  B.  164. 

This  doctrine  does  not  rest  on  any  principle  of  estoppel, 
that  the  defendants  cannot  go  behind  the  peril  to  show  the 
negligence,  but  that,  under  the  circumstances  stated,  the  un- 
derwriters are  responsible  for  the  negligence  of  the  master 
and  crew ;  and  it  is  perfectly  immaterial  whether  the  fact  of 
negligence  is  shown  by  the  defendants,  or  is  expressly  set  out 
and  shown  by  the  plaintiff  as  a  part  of  his  case ;  the  principle 
remains  the  same,  and  the  responsibility  of  the  underwriters 
remains  the  same,  by  whichever  party  or  in  whatever  form 
the  fact  of  negligence  is  introduced  into  the  case.  When  a 
peril  insured  against  actually  happens,  all  the  negligence  con- 
nected with  it  is  at  the  risk  of  the  underwriters,  and  all  the 
consequences  of  the  negligence  fall  upon  them. 

In  the  argument  for  the  defendants,  it  is  attempted  to  place 
the  payment  of  the  damage  done  to  the  steamer  upon  a  differ- 
ent and  distinct  ground  from  the  damage  to  the  ship  insured. 
It  is  not  perceived  that  the  use  of  the  word  tort,  instead  of  negli- 
gence, adds  any  thing  to  its  force.  It  is  said,  that  the  damage 
to  the  ship  insured  was  the  direct  consequence  of  the  collision 
by  itself,  and  that  the  collision  therefore  is  the  proximate 
cause  of  that  damage ;  but  that  the  plaintiffs  would  not  have 
been  obliged  to  pay  the  damage  to  the  steamer  if  there  had 
not  been  negligence,  and  that  that  makes  a  difference.  That 
is,  that  the  plaintiffs  would  not  have  been  liable  to  pay  the  da- 
mage to  the  steamer  if  there  had  not  been  negligence,  and  that 
therefore  the  negligence  is  the  proximate  cause  of  the  pay- 
ment Showing  that  negligence  forms  a  necessary  ingredient 
in  the  case  falls  very  far  short  of  showing  that  it  is  the  proxi- 
mate cause  of  the  loss.  If  it  follows,  from  the  fact  that  the 
plaintiffs  would  not  have  been  held  to  pay  if  there  had  not 
been  negligence,  that  the  negligence  is  the  proximate  cause 
of  the  payment,  it  may  be  shown,  in  precisely  the  same  way, 
that  the  colision  was  the  proximate  cause.  If  there  had  not 
been  a  collision,  the  plaintiffs  would  not  have  been  liable  to 
pay,  and  therefore  the  proximate  cause  of  the  payment  is  the 
collision.  Yet  the  whole  stress  of  the  argument,  to  show  that 
42* 
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the  negligence  was  the  proximate  cause  of  this  loss,  rests  on 
the  proposition,  that  if  there  had  not  been  negligence,  the 
plaintiffs  would  not  have  been  liable  for  the  damage.  Be* 
cause  the  negligence  was  a  necessary  element  in  the  case,  it 
is  attempted  to  set  up  the  negligence  as  a  distinct,  substan- 
tive, proximate  cause  of  the  loss,  putting  the  collision  alto- 
gether out  of  sight,  as  quite  unimportant. 

To  test  the  strength  of  the  argument,  it  may  be  drawn  out 
and  stated  more  fully  in  the  following  general  form :  If  the 
peril  of  the  sea  which  operated  in  a  given  case  was  not  of 
itself  sufficient  to  occasion,  and  did  not  in  and  by  itself  oc- 
casion the  loss  claimed,  if  it  depended  upon  the  cause  of  that 
peril  whether  the  loss  claimed  would  follow  it,  and  therefore 
a  particular  cause  of  the  peril  is  essential  to  be  shown  by  the 
assured,  then  we  must  look  beyond  the  peril  to  its  cause  to 
ascertain  the  efficient  cause  of  the  loss.  It  is  believed  that 
the  above  form  of  stating  the  argument  sets  out  its  full  force 
and  scope.  A  little  change  of  the  phraseology  of  the  argu- 
ment, so  as  to  apply  it  to  the  present  case,  but  without 
affecting  at  all  its  force,  will  show  its  entire  fallacy.  Thus, 
if  the  negligence  in  this  case  was  not  of  itself  sufficient  to  oc- 
casion, and  did  not  in  and  by  itself  occasion  the  loss  claimed, 
if  it  depended  upon  the  consequence  of  the  negligence,  that 
is  the  collision,  whether  the  loss  claimed  would  follow  it,  and 
therefore  a  particular  consequence  of  the  negligence  is  essen- 
tial to  be  shown  by  the  assured,  then  we  must  look  beyond 
the  negligence  to  its  consequence,  the  collision,  to  ascertain 
the  efficient  cause  of  the  loss.  This  mode  of  reasoning,  in 
whatever  form  it  may  be  put,  must  prove,  if  it  prove  any 
thing,  that  there  are  two  proximate  causes;  because  there 
must  always  be  both  negligence  and  a  collision ;  neither,  in 
the  absence  of  the  other,  would  occasion  the  loss.  This 
proves  too  much  to  be  sound  reasoning.  Besides,  this  mode 
of  reasoning  directly  begs  the  question.  It  assumes,  at  the 
outset,  that  the  collision  does  not  occasion  the  loss,  and  then 
jumps  to  the  conclusion,  that  because  the  collision  does  not 
occasion  the  loss,  the  negligence  does.  But  the  true  practical 
view  of  the  subject,  free  from  over-refinement  and  subtlety, 
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Is  very  clear  and  intelligible.  By  the  admiralty  law,  the 
owner  of  a  vessel  may  or  may  not  be  liable  for  damage  done 
by  his  vessel  by  a  collision,  according  to  the  circumstances 
under  which  the  collision  takes  place.  If  the  collision  hap- 
pen in  the  absence  of  negligence,  then  the  owner  is  not  liable; 
if  it  happen  under  circumstances  of  negligence  or  by  reason 
of  negligence,  then  he  is  liable,  liable  for  the  collision  and 
damage  done  by  the  collision,  as  the  proximate  cause.  The 
negligence  is  an  element  in  the  case,  but  not  the  proximate 
cause  of  the  loss.  The  negligence  must  of  necessity  be  more 
remote  than  the  collision;  the  collision  follows  as  Ihe  conse- 
quence of  the  negligence ;  and  the  payment  for  the  damage 
to  the  other  vessel  follows  as  the  consequence  of  the  colli- 
sion, as  its  proximate  cause.  The  payment  is  attached  to 
the  damage  by  the  collision,  and  is  commensurate  with  that 
damage ;  it  is  not  attached  to  the  negligence,  nor  is  it  mea- 
sured by  the  negligence.  The  negligence  cannot  be  set  up  as 
a  distinct,  substantive,  proximate  cause  of  the  payment,  upon 
any  other  ground  than  that  the  payment  was  a  penalty  for  the 
negligence;  and  if  so,  the  penalty  should  be  measured  by 
the  negligence,  and  exacted  even  though  there  should  be  no 
damage  from  the  collision.  But  surely  there  was  no  penalty 
to  be  measured  by  the  negligence,  but  the  payment  of  the 
actual,  carefully  ascertained,  damage  caused  by  the  collision, 
which  is  of  course  the  proximate  cause  of  the  payment 

There  are  cases  which  proceed  upon  the  ground,  that  the 
loss  happened  wholly  from  negligence,  in  the  absence  of  any 
peril  insured  against,  in  which  cases  the  underwriters,  of 
course,  are  not  held  responsible.  Such  was  the  case  of  Haz* 
ard  v.  N.  E.  Marine  Ins.  Co.  1  Sumner,  218,  where  the  loss 
was  held  to  be  from  negligence,  without  any  peril  within  the 
policy.  There  are  other  similar  cases.  It  seems  designed  by 
the  argument  for  the  defendants,  to  place  the  present  case 
on  the  same  ground  with  those  cases  where  the  underwriters 
have  been  held  not  to  be  answerable  for  the  loss,  for  the 
reason  that  it  happened  from  negligence,  without  any  peril 
within  the  policy.  But  this  case  does  not  come  within  that 
class.    Here  was  clearly  a  peril  insured  against ;  and  although 
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there  was  negligence,  yet,  as  the  law  now  stands,  the  under- 
writers take  the  risk  of  such  negligence,  and  are  answerable 
for  the  consequences  of  the  peril  as  the  proximate  cause  of 
the  loss,  notwithstanding  the  negligence,  and  that  liability 
for  negligence  extends  to  the  payment  for  damage  to  the 
steamer,  as  well  as  to  the  direct  damage  to  the  ship ;  upon 
perfectly  well  established  principles,  therefore,  it  seems  plain 
that  the  underwriters  are  responsible  for  the  loss  claimed  in 
this  case. 

But  we  are  referred  by  the  argument  for  the  defendants  to 
certain  approved  writers  on  maritime  law  abroad,  who  hold, 
it  is  said,  an  opposite  doctrine.  We  have  made  some  exami- 
nation of  those  authors. 

In  France,  it  has  been  long  well  established,  that  under- 
writers are  not  liable  for  any  loss  arising  from  the  misconduct 
or  negligence  of  the  master  or  crew  of  the  vessel  insured,  and 
of  course  are  not  liable  for  any  injury  done  by  a  collision 
occasioned  by  the  fault  of  the  master  or  crew  of  the  ship 
insured.  Pothier  Contrat  d' Assurance,  §  50;  Emerigon,  c.  12, 
§  14;  Boucher  Droit  Mar.  1501, 1502;  Code  de  Comm.  §  213; 
3  Pardessus  Droit  Comm.  §  772. 

This  is  directly  opposed  to  both  the  English  and  American 
law,  as  now  held.  But  even  in  France,  by  special  provision 
in  the  policy,  the  underwriters  may  assume  the  risk  of  the 
fraudulent  misconduct  or  negligence  of  the  master  and  crew, 
the  stipulation  not  being  illegal  Pothier  Contrat  d' Assur- 
ance, §  65 ;  Code  de  Comm.  §  213.  The  French  law,  then, 
makes  no  difference  between  injuries  done  by  a  collision  to  the 
'ship  insured,  owing  to  the  negligence  of  the  master  or  crew, 
and  injuries  done  to  the  other  ship.  The  underwriter  cannot, 
under  the  common  policy,  be  made  to  pay  for  either.  But  in 
case  of  a  policy  in  France,  so  expressed  as  to  protect  against 
the  consequences  of  the  negligence  of  the  master  and  men, 
I  presume  the  underwriters  would  be  held  to  pay  in  a  case  of 
collision,  not  only  the  expense  of  repairing  the  ship  insured, 
but  whatever  sum  her  owners  had  to  pay  to  the  owners  of  the 
other  vessel  for  damage  done  by  the  collision.  I  come  to  this 
conclusion  from  the  consideration,  that  the  French  law  does 
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not  limit  the  liability  of  the  underwriters  to  paying  for  da- 
mage to  the  ship  insured,  but  extends  it  to  the  injury  done  to 
another  vessel  by  collision.  In  such  case,  when  it  is  impos- 
sible to  ascertain  where  the  fault  really  lies,  the  loss  being 
equally  divided  between  the  two  vessels,  if  the  owner  of  the 
ship  insured  has,  in  this  partition,  to  pay  any  thing  to  the 
owners  of  the  other  vessel,  the  underwriters  are  required  to 
pay  the  owners  of  the  vessel  insured,  not  the  expenses  of 
repairing  her  merely,  but  whatever  sum,  in  addition,  the 
owner  is  required  to  pay  toward  repairing  the  other  vessel 
Emerigon,  c.  12,  §  14;  4  Boulay  Paly,  Droit  Mar.  (ed.  1823) 
16. 

In  France,  then,  the  principle  is  established,  that  an  under- 
writer may  have  to  pay  for  repairing  an  injury  to  a  subject 
which  he  does  not  insure,  in  a  case  where  the  expense  be- 
comes a  charge  on  the  subject  insured  and  its  owner,  arising 
out  of  a  peril  insured  against.  Indeed  this  is  no  more  than 
the  long  established  principle  of  general  average,  where  the 
underwriter  has  to  pay  for  a  portion  of  the  damage  to  a  sub- 
ject not  insured,  on  the  same  ground  that  it  is  a  charge  on 
the  subject  insured  and  its  owner,  arising  out  of  a  peril  covered 
by  the  policy. 

So  far  as  the  argument  for  the  defendants  derives  any  sup- 
port from  the  French  law,  that  law  is  in  direct  conflict  with 
our  own,  and  cannot  therefore  have  any  force  in  this  case. 

But  there  are  some  adjudged  cases  which  have  a  bearing 
on  the  present  case,  and  must  now  be  considered. 

The  case  of  De  Vaux  v.  Salvador,  4  Ad.  &  EL  420,  appears 
to  have  been  a  case  of  fault  on  both  sides;  each  ship  was 
damaged,  and  each  ship  had  to  bear  half  of  the  aggregate  loss. 
In  the  settlement,  the  ship  insured  had  to  pay  a  balance  to  the 
other  ship,  and  that  suit  was  brought  to  recover  of  the  under* 
writer  the  sum  thus  paid,  and  it  was  held,  that  the  under- 
writer was  not  liable.  Though  that  was  a  case  of  negligence, 
no  such  position  in  regard  to  negligence  was  taken  as  is  taken 
in  this  case.  The  case  was  very  summarily  disposed  of  by 
the  court  as  a  new  case,  with  very  little  reference  to  princi- 
ples.    It  was  said  that  the  payment  was  made  under  the 
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rule  of  the  court  of  admiralty ;  that  it  grew  out "  of  an  arbi- 
trary provision  in  the  law  of  nations,  from  views  of  general 
expediency,  not  as  dictated  by  natural  justice,  nor  (possibly) 
quite  consistent  with  it"  It  is  difficult  to  see  how  a  rale, 
that  in  case  of  mutual  fault,  where  it  is  impossible  to  measure 
accurately  the  effect  of  the  fault  of  each  party,  the  whole 
loss  shall  be  borne  equally  by  them,  can  be  said  to  be  incon- 
sistent with  natural  justice.  It  was  no  doubt  intended  to  be 
a  just  and  equitable  rule,  and  it  would  not  be  easy  to  pre- 
scribe a  better  or  more  equitable  one.  This  payment  was 
then  compared  to  a  penalty  incurred  by  the  contravention  of 
the  revenue  laws  of  any  particular  state,  rendered  inevitable 
by  perils  insured  against.  The  case  supposed  is  quite  too 
uncertain  in  itself,  and  quite  too  unlike  the  case  in  hand,  to 
throw  any  light  upon  it  But  this  is  in  substance  the  whole 
explanation  given  of  the  decision,  so  far  as  relates  to  the  ques- 
tion now  under  consideration.  It  is  not  necessary  further  to 
examine  that  case,  as  we  consider  its  authority  substantially 
overcome  by  the  decision  of  the  supreme  court  of  the  United 
States  in  the  case  of  Peters  v.  Warren  Ins.  Co.  14  Pet  99. 
That  was  a  case  where  the  plaintiffs'  vessel  came  in  colli- 
sion with  another  vessel  wholly  by  accident,  and  without  any 
fault  on  either  side ;  both  vessels  suffered  damage,  and  by  the 
marine  law  of  Hamburgh,  to  which  the  vessels  were  subject, 
each  vessel  had  to  bear  one  half  of  the  whole  aggregate  loss 
of  both  vessels.  Under  that  law,  the  plaintiffs  had  to  pay  an 
amount  to  the  owners  of  the  other  vessel,  they  being  the 
greatest  sufferers,  and  that  action  was  brought  to  recover  the 
amount,  so  paid,  of  the  underwriters  on  the  plaintiffs9  vessel, 
and  it  was  decided  that  the  plaintiffs  were  entitled  to  recover 
the  sum  claimed.  The  case  was  fully  argued,  and  a  thorough 
and  elaborate  opinion  delivered  by  the  court  The  decision 
did  not  depend  at  all  on  the  fact,  that  there  was  no  fault  or 
negligence  on  either  side,  but  was  placed  upon  much  broader 
ground.  The  whole  argument  of  the  court  went  to  show, 
that  a  claim  for  a  payment  made  to  another  vessel  for  damage 
done  by  collision  stood  upon  precisely  the  same  ground  as 
a  claim  for  damages  done  directly  to  the  vessel  insured.    The 
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strong  and  conclusive  reasoning  of  the  court  went  to  maintain 
the  gtueral  proposition,  that  the  collision  was,  upon  general 
principles,  and  in  all  cases  where  the  insured  became  liable  to 
pay  for  damages  done  to  another  vessel,  as  much  the  proxi- 
mate cause  of  such  payments  as  of  the  immediate  damage  to 
the  ship  insured. 

That  that  decision  was  intended  to  include,  and  does  in- 
clude, a  case  like  the  present,  in  which  there  is  negligence  in 
the  navigation,  is  perfectly  manifest  That  the  court  did  not 
consider  that  the  fact,  that  the  owner  was  obliged  to  make  the 
payment  by  reason  of  there  having  been  negligence  in  the 
navigation  of  his  ship,  would  take  a  case  out  of  the  operation 
of  their  decision,  is  made  certain  by  the  fact,  that  they  refer 
to  the  case  of  De  Vaux  v.  Salvador,  which  was  a  case  of 
negligence,  as  in  direct  conflict  with  their  own  decision.  If 
a  case  in  which  there  was  negligence  did  not  come  within  the 
scope  of  the  decision  in  Peters  v.  Warren  Ins.  Co.  then  the 
court  in  that  case  would,  no  doubt,  have  treated  the  case  of 
De  Vaux  v.  Salvador,  which  was  a  case  of  negligence,  as  not 
in  conflict  with  their  decision,  but  as  distinguished  from  the 
case  before  them,  and  standing  on  different  ground  But  there 
is  no  intimation  that  the  two  decisions  can  be  reconciled; 
that  they  stand  upon  different  principles ;  that  the  negligence 
in  the  case  of  De  Vaux  v.  Salvador  distinguished  it  from  the 
case  of  Peters  v.  Warren  Ins.  Con  in  which  there  was  no 
negligence ;  but  the  two  cases  are  treated  as  in  conflict,  and 
the  court  dissent  entirely  from  the  decision  in  De  Vaux  v. 
Salvador,  as  u  in  opposition  to  the  analogies  furnished  by 
other  acknowleged  doctrines  in  the  law  of  insurance."  But  to 
put  this  matter  beyond  all  controversy,  Mr  Justice  Story,  in  the 
case  of  Hale  v.  Washington  Ins.  Co.  2  Story  R.  176,  expressly 
refers  to  the  case  of  Peters  v.  Warren  Ins.  Con  as  a  case  in 
point  in  support  of  a  claim  for  a  payment  to  which  the  party 
had  been  subjected  by  reason  of  negligence  in  the  navigation 
of  his  ship.  To  hold  now,  that  the  case  of  Peters  v.  Warren 
Ins.  Co.  is  not  a  case  in  point  to  support  a  claim  like  the  pre- 
sent, to  recover  the  amount  which  the  plaintiffs  were  com* 
oelled  to  pay  for  damage  by  collision  which  happened  in  con* 
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sequence  of  the  negligence  of  the  master  and  crew  in  the  navi- 
gation of  his  ship,  would  be  a  direct  renunciation  of  the 
principle  upon  which  the  decision  in  that  case  was  founded, 
and  would  be  in  fact  saying,  that  Mr  Justice  Story  did  not 
correctly  comprehend  the  scope  of  his  own  opinion,  and  that 
that  case  does  not  mean  what  he  supposed  it  meant  Such 
a  position  must  be  wholly  untenable. 

The  case  of  Hale  v.  Washington  Ins.  Co.  2  Story  R.  176, 
already  referred  to,  is  also  directly  in  point  in  support  of  the 
plaintiffs'  claim.  In  that  case,  the  plaintiff  sought  to  recover 
of  the  underwriters  on  his  ship  the  amount  he  had  been  com- 
pelled to  pay,  under  the  rule  in  admiralty,  for  damage  done  to 
another  vessel  by  a  collision  occasioned  by  the  fault  or  mis- 
take of  the  mate  and  crew  of  his  own  ship,  and  it  was  ad- 
judged that  he  was  entitled  to  recover  the  sum  claimed.  That 
case  is  like  the  present  in  all  its  material  facts,  and  supports 
with  all  its  weight  the  plaintiffs'  claim.  The  same  learned 
counsel  appeared  for  the  defendants  in  that  case  who  appears 
for  the  defendants  in  this  case,  and  endeavored,  in  that  case  as 
in  this,  to  show  that  the  negligence,  and  not  the  collision,  was 
the  proximate  cause  of  the  loss ;  but  the  argument  failed  to 
convince  the  court  He  endeavored  also  to  distinguish  the 
case  of  Peters  v.  Warren  Ins.  Co.  from  the  case  then  in  hear- 
ing, as  he  has  endeavored  to  distinguish  it  from  this  case; 
but  the  distinction  was  not  admitted  by  the  court  That  case 
was  thoroughly  examined  by  the  court,  and  an  elaborate  opi- 
nion was  delivered,  the  reasoning  of  which  commands  the 
entire  assent  of  this  court ;  and  the  great  learning  and  high 
judicial  character  of  the  judge,  his  familiarity  with  the  law 
of  insurance,  and  his  large  judicial  experience  in  administer* 
ing  that  law,  give  to  his  decision  great  weight  and  authority. 

The  present  case,  therefore,  has  in  its  support  both  the  cases 
of  Peters  v.  Warren  Ins  Co.  and  Hale  v.  Washington  his.  Con 
and  this  court  sees  no  reason  to  disturb  the  law  as  settled  by 
those  decisions. 

The  circuit  court  of  the  United  States  for  the  Southern 
District  of  New  York,  in  a  recent  case,  have  followed  these 
decisions ;  Sherwood  v.  General  MuU  Ins.  Co.  1  Blatchf.  Rep 


Digitized  by  VjOOQlC 


OCTOBER  TERM  1851.  605 

Nelson  &  others  v.  Suffolk  Insurance  Company. 

251  ;•  so  that  all  the  decisions  upon  this  subject  in  this  coun- 
try are  the  same  way.  [See  also  Mathews  v.  Howard  Ins.  Co. 
13  Barb.  234.] 

In  our  judgment,  both  upon  principle  and  authority,  the 
proximate  cause  of  the  loss,  which  the  plaintiffs  sustained  by 
being  obliged  to  pay  the  amount  of  damage  done  to  the 
steamer,  was  the  collision ;  and  this  was  a  peril,  against  which 
the  defendants  insured,  and  for  which  they  are  responsible. 

Unless  the  parties  agree  on  the  amount  for  which  judgment 
•hall  be  entered,  the  case  will  be  sent  to  an  assessor. 


After  this  opinion  was  announced,  judgment  was  entered 
by  consent  for  the  plaintiffs  for  the  whole  amount  claimed. 


*  The  judgment  in  that  ease  was  rerersed  in  the  supreme  court  of  the  United 
States,  at  the  December  term,  1853,  Curtis.  J.  delirering  the  opinion.   U  How.  861 . 
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Rebecca  M.  Guild  vs.  Jambs  E.  Cranston. 

The  authority  of  a  procheim  ami  to  prosecute  a  suit  may  be  revoked  by  the  court. 

The  court,  on  the  petition  of  a  minor  of  twenty  yean  of  age,  in  whose  name,  but 
without  whose  consent,  a  suit  has  been  brought  by  a  pnehein  ami,  will  withdraw 
the  authority  of  such  prodmm  ami,  and  stay  all  further  proceedings  in  the  suit, 
when  it  does  not  appear  that  the  rights  of  the  minor  will  be  affected  by  a  post- 
ponement of  the  proceedings  until  majority. 

This  was  a  writ  of  entry.  The  whole  matter  appears  in 
the  opinion!  which  was  delivered  at  the  last  October  term  by 

Shaw,  C.  J.  This  case  presents  a  question  somewhat  novel 
and  interesting.  The  suit  is  for  the  recovery  of  lrnd,  in  usual 
form,  in  the  name  of  the  plaintiff,  by  her  next  friend.    The 
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plaintiff  now  comes  into  court  by  her  petition  or  written  mo* 
tion,  signed  by  herself  in  proper  person,  and  prays  that  the 
suit  may  be  discontinued,  and  all  further  proceedings  thereon 
stayed.  Upon  a  suggestion  by  the  court,  that  it  would  bo 
proper  to  appoint  some  person  as  a  commissioner  to  inquire 
and  report  the  facts,  it  was  conceded  by  counsel,  acting  upon 
the  application  of  the  next  friend,  in  prosecuting  this  suit, 
that  the  plaintiff  is  over  twenty  years  of  age,  and  that  the 
suit  was  commenced  and  is  prosecuted  without  her  authority 
and  against  her  consent. 

A  prochein  ami  or  next  friend  is  said  to  be  u  any  person 
who  will  undertake  the  infant's  cause."  1  Bl.  Com.  464.  It 
is  not  limited  to  any  particular  relative  designated  by  being 
nearest  of  kin.  It  seems  to  be  clear,  on  general  principles,  that 
there  must  be  an  authority  somewhere,  to  allow  or  prohibit  a 
suit  to  be  brought  in  the  name  of  a  minor,  by  any  person 
assuming  to  be  his  next  friend ;  otherwise,  the  rights  of  the 
minor  might  be  put  at  hazard,  inasmuch  as  he  will  be  bound 
by  the  judgment  But  in  theory  of  law,  we  think  a  prochein 
ami  is  appointed  by  the  court  It  is  stated  in  Miles  v.  Boyden^ 
3  Pick.  219,  that  this  practice  of  a  minor  suing  by  prochein  ami 
commenced  with  fit  West  1,  c.  48,  enlarged  by  St.  West  2, 
c.  15 ;  and  this  is  confirmed  by  other  authorities.  And  it  ap- 
pears that  originally  the  practice  was,  for  the  person  intended 
to  act  as  prochein  ami,  who  is  usually  some  near  relative,  to  go 
with  the  infant  before  a  judge  at  chambers,  or  for  a  petition  to 
be  presented  in  behalf  of  the  infant,  stating  the  nature  of  the 
action,  praying  that,  in  respect  of  his  infancy,  the  person 
intended  may  be  assigned  as  his  prochein  ami.  This  was  ac- 
companied with  an  affidavit,  on  which  the  judge  granted  his 
fiat)  and  on  this  a  rule  was  drawn  up  by  the  clerk  of  the  rules, 
admitting  the  person  designated  to  sue  as  the  prochein  ami  of 
the  infant.  Tidd's  Pract  (1st  Amer.  e<L)  69;  Com.  Dig. 
Pleader,  2  C.  1. 

In  one  case,  error  being  brought  to  reverse  a  judgment,  be- 
cause no  such  previous  order  was  shown,  the  court  above 
refused  to  reverse,  because  the  recital  in  the  writ,  stating  that 
the  infant  was  prosecuting  by  his  next  friend  allowed  for  that 
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purpose,  should  be  taken  as  conclusive  that  an  order  had  been 
made.    Archer  v.  Frowde, 1  Stra.  304. 

The  probability  is,  that  like  many  other  such  requisites,  the 
practice  of  obtaining  such  previous  order,  from  inconvenience, 
fell  into  disuse ;  probably  in  the  confidence  that  the  authority 
would  not  be  called  in  question,  or,  if  called  in  question, 
could  be  supplied,  when  all  was  right  and  well  intended,  by 
an  order  nunc  pro  tunc;  and  if  the  defendant  appeared  and 
pleaded,  it  would  be  too  late  then  to  question  the  authority 
of  the  prockein  ami.  It  was  put  on  the  footing,  in  this  re- 
spect, of  a  power  of  attorney,  which  is  always  presumed  to 
exist,  and  which  cannot  be  questioned  unless  seasonably  chal- 
lenged, and  may  then  be  supplied. 

Such  seems  to  have  been  the  view  taken  by  this  court  at 
an  early  day,  by  a  rule  requiring  a  prockein  ami  permitted  to 
prosecute,  &c.,  to  give  bond.  Parsons  v.  Jones,  9  Mass.  106, 
note.  So,  it  has  been  held,  that  the  name  of  a  person,  as  next 
friend,  may  be  introduced,  by  way  of  amendment,  in  a  writ 
sued  out  in  the  name  of  a  minor.  Blood  v.  Harrington, 
8  Pick.  552. 

We  think  this  power  of  the  court,  to  appoint  or  allow  a 
next  friend  to  prosecute,  is  recognized  by  Rev.  Sts.  c.  79,  which 
after  providing  for  the  appointment  of  testamentary  and  pro- 
bate guardians,  and  guardians  ad  litem,  adds :  u  §  8.  Nothing 
contained  in  this  chapter  shall  impair  or  affect  the  power  of 
any  court  of  common  law,  probate  court,  or  court  of  a  justice 
of  the  peace,"  "  to  appoint  or  allow  any  person,  as  next  friend 
for  a  minor,  to  commence,  prosecute  or  defend  any  suit  in  his 
behalf.'9  It  presupposes  an  allowance  and  appointment  of  the 
next  friend ;  but,  like  a  power  of  attorney  to  prosecute,  it  is  not 
inquired  into  unless  specially  called  in  question.  And  so  we 
suppose  is  the -form  of  setting  it  forth  in  the  writ,  according 
to  the  form  stated  in  the  case  of  Trash  v.  Stone,  7  Mass.  241, 
where  both  the  attorneys  were  very  good  pleaders.  The  plain- 
tiff was  an  infant,  and  sued  this  action  "  by  A*  B.,  the  next 
friend  of  the  said  William,  who  is  admitted  by  the  court  here  to 
prosecute  for  the  said  William,  in  a  plea  of  trespass,  &c"  But 
it  is  one  of  those  formal  averments  which  is  not  traversable 
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In  practice,  we  know,  it  is  not  now  the  coarse  for  the  minor 
or  next  friend  to  procure  an  appointment  or  allowance  pre- 
viously to  the  actual  commencement  of  a  suit,  because  usu- 
ally it  is  not  necessary ;  yet  the  case  presupposes  that  the  au- 
thority is  with  the  court  to  allow,  they  may  of  course  disallow 
the  nomination,  and  we  think,  as  a  necessary  consequence, 
they  may  revoke  the  authority.  Com.  Dig.  Pleader,  2  C.  L 
Where  the  proceedings  appear  to  be  fair  and  regular,  the  court 
would  be  slow  to  interfere  and  revoke  the  authority,  during 
the  progress  of  a  suit.  But  when  the  authority  has  been 
assumed  by  one  to  act  as  next  friend,  contrary  to  the  apparent 
interest  of  the  minor,  or  against  the  express  will  and  consent 
of  a  minor  old  enough  to  be  capable  of  judging,  and  the  atten- 
tion of  the  court  is  called  to  it,  especially  where  an  application 
is  made  by  or  in  behalf  of  the  minor,  and  proper  cause  shown, 
we  think  it  is  competent  for  the  court  to  revoke  the  authority 
of  the  next  friend,  and  stay  proceedings,  or  appoint  another. 
Such  next  friend  is  the  appointee  and  officer  of  the  court,  as 
an  instrument  for  the  advancement  of  justice,  and  not  with  a 
view  to  any  rights  or  interests  of  his  own.  It  seems  to  follow, 
as  a  legal  consequence,  that  his  authority  is  revocable. 

2.  The  next  question  is,  whether  sufficient  cause  is  shown 
in  the  present  case. 

It  is  said  that  the  prosecution  of  this  suit  cannot  operate 
injuriously  to  the  minor,  because  it  is  to  recover  land,  which, 
if  recovered,  must  be  to  the  use  of  the  minor,  and  the  next 
friend  cannot  aliene  it.  But  this  is  far  from  being  conclusive. 
He  may  so  conduct  the  suit  as  to  fail,  and  she  may  have  a 
judgment  against  her ;  and,  being  a  suit  rightly  prosecuted  in 
her  behalf,  she  would  be  concluded  by  it.  The  prochein  ami 
is  a  volunteer,  and  gives  no  bonds.  The  suit  was  commenced 
and  prosecuted  without  her  knowledge  or  consent,  and  against 
her  will,  and,  as  it  appears,  contrary  to  her  own  convictions 
of  her  own  interest.  She  is  approaching  the  age  of  major- 
ity, and  it  does  not  appear  that  any  right  will  be  lost  by  a 
postponement  of  legal  proceedings  to  that  time.  The  law 
recognizes  the  capacity  of  a  minor  of  such  age  to  act,  for 
many  purposes.  She  may  nominate  and,  with  the  concur- 
43# 
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rence  of  the  judge  of  probate,  appoint  a  guardian.  It  would 
be  competent  for  such  a  minor  to  apply  originally  with  a 
next  friend  to  have  him  allowed.  Applying  by  petition, 
signed  by  her  in  person,  avoids  the  technical  objection,  that 
she  cannot  constitute  an  attorney. 

It  is  an  appeal  to  the  judicial  discretion  of  the  court  upon 
all  the  circumstances ;  and,  on  the  facts  disclosed,  the  court 
are  of  opinion  that  there  is  sufficient  ground  shown  to  sus- 
tain the  application. 

The  authority  of  Samuel  Guild)  as  next  friend,  withdrawn, 
and  all  proceedings  stayed,  by  consent  of  defendant,  without 
costs  to  either  party. 

K  Wilkinson,  for  the  motion. 

G.  D.  Guild,  contra. 


Polly  White  vs.  Georob  Bliss  &  others. 

A  deed,  conveying  a  right  to  flow,  conferred  upon  the  grantees  a  right  to  raise  and 
keep  up  the  water  of  their  dam  to  the  height  of  a  hole  drilled  in  a  certain  rock 
described  in  the  deed.  It  was  held,  that  a  hole  drilled  nineteen  years  afterwards, 
without  notice  to  the  grantor,  by  one  of  the  grantees,  who  had  in  the  mean  time 
conveyed  away  his  interest  under  the  deed,  and  after  a  disagreement  had  arisen 
respecting  the  right  to  flow,  could  not  be  treated  as  the  monument  referred  to  in 
the  deed,  although  drilled  at  the  place  agreed  on  by  the  parties  when  the  deed 
was  made ;  and  that  evidence  that  it  was  so  drilled  was  inadmissible  to  show  the 
extent  of  the  right  to  flow. 

In  this  case  which  was  argued  and  decided  at  the  last 
October  term,  on  exceptions  taken  by  the  respondents  to  the 
rulings  of  Byington,  J.,  in  the  court  of  common  pleas,  the 
material  facts  are  stated  in  the  opinion. 

J.  J.  Clarke,  for  the  respondents. 

E.  Wilkinson,  for  the  complainant 

Shaw,  C.  J.  This  was  a  complaint,  under  the  mill  acts, 
to  obtain  damage  for  flowing  the  complainant's  land.  The 
respondents  defended  on  the  ground  of  a  right  to  flow  to  the 
height  proved,  without  payment  of  damage,  under  a  deed 
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executed  by  the  complainant  jointly  with  her  husband,  Nathan 
White,  during  his  lifetime,  bearing  date  December  30th,  1828, 
granting  such  right  to  flow,  to  Joel  Hunt,  Luther  Metcalf, 
Luther  Metcalf,  Jr.,  and  Cephas  Thayer,  then  owners  of  the 
mills,  now  belonging  to  the  respondents,  a  release  of  the 
other  three  to  Hunt,  and  a  conveyance  of  the  whole  by  Hunt 
to  the  respondents,  March  27th,  1845. 

The  only  question  in  this  case  arises  upon  the  construction 
and  legal  operation  of  the  deed  of  Nathan  White  and  Polly 
his  wife  to  Joel  Hunt  and  others.  It  conveyed  to  them  the 
right  and  privilege  of  having,  maintaining  and  keeping  up 
forever  a  dam  across  Charles  river  in  Medway,  as  high  as  a 
hole  drilled  in  a  rock  described,  from  the  10th  of  October  to 
the  10th  of  April  in  each  year,  for  winter  flowing;  and  as 
high  as  a  certain  other  hole  under  the  first,  drilled  in  the 
same  rock,  from  the  10th  of  April  to  the  10th  of  October 
in  each  year,  for  summer  flowing. 

The  evidence  tended  to  show,  that  the  upper  hole,  now 
found  in  the  rock,  was  drilled  at  or  about  the  time  the  deed 
was  executed;  but  it  appeared,  that  the  lower  hole  found 
there,  was  drilled  by  direction  of  Joel  Hunt  and  one  of  the 
respondents  in  1847  or  1848,  without  notice  to  or  knowledge  of 
the  complainant,  before  which  time  a  disagreement  had  taken 
place  between  the  parties,  as  to  the  right  of  the  respondents 
to  flow.  This  was  offered  in  connexion  with  parol  evidence 
tending  to  show,  that  the  hole  drilled  in  1847,  or  1848,  was 
made  at  the  point  agreed  on,  when  the  deed  was  made  in 
1828.  This  court  are  of  opinion,  that  the  judge  at  nisi  prius 
was  correct,  in  holding  that  this  hole,  made  under  the  circum- 
stances proved,  was  no  evidence  of  boundary. 

It  was  not  a  monument,  or  visible  object  in  the  nature  of  a 
monument,  to  be  regarded  as  proof.  It  did  not  exist  when 
the  deed  was  made,  but  first  appeared  nineteen  years  after. 
It  was  not  done  at  or  about  the  time  of  the  execution  of 
that  deed,  with  a  view  to  fix  a  point  answering  the  call  for 
that  monument,  or  local  fixed  point.  Blcmey  v.  Bice,  20 
Pick.  62.  It  was  not  done  by  the  mutual  act  and  consent  of 
the  parties  to  that  deed,  whilst  they  respectively  held  as  the? 
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did  when  it  was  made,  but  after  the  grantees  had  all  aliened, 
and  without  notice  to  the  grantors.  Makepeace  v.  Bancroft, 
12  Mass.  469.  It  was  done  at  the  instance  of  the  respond- 
ents, ex  parte,  by  one  who  though  an  original  grantee  had 
become  a  stranger  by  alienation,  and  after  a  controversy  had 
arisen  about  the  height  to  which  the  dam  gave  a  right  to  flow. 
It  wants  all  the  characteristics  of  a  monument  or  visible 
mark,  being  the  fixed  mark  referred  to,  and  called  for  by  the 
deed* 

2.  But  the  respondents  further  offered  evidence  to  prove 
that  the  point,  at  which  the  hole  was  drilled  was  the  place  at 
which,  at  the  time  of  the  execution  of  the  deed,  it  was  agreed 
to  be  drilled. 

If  this  was  offered  as  evidence  sufficient  to  warrant  the 
drilling  of  the  hole  at  that  point,  it  has  already  been  answered ; 
otherwise,  it  must  be  relied  on  as  establishing  the  respondents' 
right,  wholly  independent  of  the  monument  or  mark  referred 
to  in  the  deed,  but  relying  on  the  agreement  to  that  point,  as 
a  substitute  for  the  hole,  we  think  this  evidence  was  rightly 
rejected.  It  would  not  establish  a  right  within  the  deed,  but 
a  right  depending  on  parol  agreement,  independent  of  it  It 
tended  only  to  prove  where  it  was  intended  that  it  should  be, 
not  where  it  was,  or  where  it  ever  had  been.  And  this,  we 
think,  suggests  the  true  distinction.  Parol  evidence  is  per- 
fectly competent  to  fix,  identify,  or  locate  any  boundary  or 
local  object  or  mark  called  for  by  the  deed,  and  then  the  deed 
adopts  it,  and  gives  it  effect;  but  it  presupposes  the  actual 
existence  of  the  local  object,  then  presently  existing  or  placed 
there  by  the  parties,  as  and  for  the  monument  or  mark  referred 
to  in  the  deed.  The  entire  absence  of  any  monument  or 
mark,  to  which  the  deed  refers,  is  not  a  latent  ambiguity ;  it  is 
a  failure  in  the  application  of  the  deed  to  the  subject,  of  the 
same  character  as  if  the  deed  in  that  respect  had  been  left  a 
blank.    We  think  the  directions  of  the  court  were  right 

Exceptions  overruled* 
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Lbvi  A.  Snow  vs.  Francis  Batcheldbr* 

If  the  indorser  of  the  writ  is  called  and  examined  as  a  witness  on  the  trial  of  the 
cause,  without  being  objected  to  as  interested  in  the  event  of  the  suit,  the  objec- 
tion cannot  be  taken  afterwards. 

The  indorser  of  a  promissory  note  paid  the  same,  and  took  np  the  note  of  a  third 
person  payable  to  the  maker  of  the  first  note,  by  whom  it  had  been  deposited  as 
collateral  security  for  the  payment  of  the  first  note,  and  caused  the  note  so  taken 
up  to  be  sued  in  the  name  of  such  payee ;  and  being  called  as  a  witness  for  the 
plaintiff  in  such  action,  stated  on  his  examination  upon  the  voir  dire,  that  he 
directed  the  commencement  of  the  suit,  as  the  agent  of  the  plaintiff,  by  whom 
he  had  been  reimbursed  all  the  costs  advanced  by  him,  and  that  he  had  no  in- 
terest in  the  note,  or  in  the  suit.  It  was  held,  that  such  disclaimer  of  any  interest 
he  might  otherwise  have,  made  him  a  competent  witness  for  the  plaintiff. 

The  maker  of  a  promissory  note,  after  action  brought  thereon,  offered  to  settle  the 
action,  by  paying  all  the  costs  and  half  the  amount  of  the  note  in  cash,  and  by 
giving  good  security  to  pay  the  other  half  of  the  note,  and  in  the  same  conversa- 
tion said,  that  he  owed  the  note.  It  was  held,  that  such  offer  and  statement 
were  not  a  mere  offer  by  the  defendant  to  compromise  the  suit,  but  an  admission 
of  the  debt  as  a  subsisting  debt,  and  as  such,  admissible  in  evidence  against 
him. 

When  an  action,  pending  in  the  court  of  common  pleas,  is  referred  to  an  auditor, 
whose  report  is  returned  into  court  in  favor  of  the  plaintiff,  this  will  not  give 
the  defendant  the  right  to  open  and  close,  under  the  rule  of  that  court. 

This  was  an  action  by  the  payee  against  the  maker  of  a 
promissory  note. 

The  defendant  alleged  that  the  note  was  an  accommoda- 
tion note,  given  by  him  to  the  plaintiff  as  a  loan  without 
consideration ;  and  also  filed  an  account  in  set  off  It  ap- 
peared by  the  writ,  that  the  defendant  was  held  to  bail 
thereon,  the  oath  for  that  purpose  being  made,  on  behalf 
of  the  plaintiff,  by  George  Dodge,  by  whom  the  writ  was 
also  indorsed  as  follows :  "  Mr.  Officer.  Attach  sufficient  pro- 
perty, or  hold  to  bail.  Per  order  of  George  Dodge,  for  said 
Snow."  The  action  had  been  referred  to  an  auditor,  who 
reported  that  the  plaintiff  was  entitled  to  recover  the  amount 
of  the  note  with  interest,  and  that  the  defendant  had  failed  to 
prove  any  and  every  item  of  his  set-off 

The  trial  was  in  the  court  of  common  pleas,  before  JElbar, 
J.,  when  the  defendant,  on  the  ground  that  the  auditor's 
report  made  aprimd  facie  case  for  the  plaintiff,  moved  for  the 
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opening  and  close;  but  the  defendant  also  stating  that  the 
consideration  of  the  note  was  denied,  the  judge  refused  the 
motion,  and  the  plaintiff  opened  and  closed. 

George  Dodge,  being  called  as  a  witness  for  the  plaintiff, 
stated  upon  his  examination  upon  the  voir  die,  that  the  note 
in  suit  had  been  used  as  collateral  security  to  secure  a  note 
to  the  Dorchester  and  Milton  Bank,  upon  which  he  was 
indorser  and  Snow  promisor,  and  had  been  held  by  the  bank 
as  such  collateral  security,  until  the  note  so  secured  was  paid 
by  Dodge  at  the  office  of  the  plaintiff's  attorney,  where  the 
note  in  suit  was  then  left  by  the  cashier  of  the  bank ;  and 
Dodge  then  or  soon  after,  as  agent  for  Snow,  caused  this  suit 
to  be  brought  in  the  name  of  Snow,  by  whom  the  note  was 
indorsed  in  blank ;  that  he,  as  agent  for  Snow,  had  paid 
money  for  the  expenses  of  this  suit ;  that  the  money  so  ex- 
pended by  him  had  been  returned  to  him  by  Snow ;  and  that 
he  had  no  interest  in  this  note  or  suit,  but  as  agent  for  Snow ; 
and  that  there  were  cross  claims  subsisting  between  him  and 
Snow,  but  he  could  not  state  which  owed  the  other.  The 
witness  was  thereupon  objected  to  by  the  defendant,  but 
admitted  by  the  court. 

Dodge  testified,  that  after  he  had  caused  this  action  to  be 
brought  as  aforesaid,  the  defendant  called  upon  him,  and 
offered  to  settle  this  action  by  paying  the  costs  and  one  half 
of  the  note  in  cash,  and  giving  his  note,  with  a  good  indorser, 
for  the  residue,  and  said  that  he  would  pay  the  note  last 
named  as  soon  as  his  hands  could  earn  it ;  and  that  the  de- 
fendant, during  this  conversation,  said  he  owed  the  note  in 
suit  This  testimony  was  specifically  objected  to  by  the 
defendant,  but  was  admitted  by  the  court. 

The  jury,  upon  the  evidence  above  stated,  and  other  evi- 
dence not  material  to  the  understanding  of  the  points  of  law 
decided,  returned  a  verdict  for  the  plaintiff.  The  defendant 
alleged  exceptions. 

R.  F.  Fuller,  for  the  defendant 

A.  Churchill,  for  the  plaintiff. 

Shaw,  C.  J.  The  present  case  seems  to  have  been  pre- 
sented to  the  jury  as  a  question  of  fact,  upon  very  conflicting 
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evidence,  upon  the  point  that  the  note  in  question  was  an 
accommodation  note,  made  and  delivered  by  the  defendant 
to  the  plaintiff,  without  consideration,  and  as  a  loan ;  and  if  it 
was  so,  in  a  suit  by  the  promisee  against  the  promisor,  this 
would,  without  doubt,  be  a  good  defence.  But  the  evidence 
is  not  reported  with  a  view  to  enable  this  court  to  judge  of 
its  weight,  and  perhaps  it  is  not  all  reported;  and  we  must 
confine  ourselves  strictly  to  questions  of  law  arising  on  the 
bill  of  exceptions. 

It  has  been  elaborately  argued  that  Dodge,  called  as  a  wit- 
ness by  the  plaintiff,  was  incompetent  by  reason  of  his  being 
indorser  of  the  writ  The  actual  indorsement  on  the  writ  is 
stated,  but  whether  it  rendered  the  witness  liable  as  indorser, 
we  give  no  opinion.  It  appears  to  be  a  case  where  no  in- 
dorsement was  required  by  the  statute ;  Rev.  Sts.  c.  90,  §  10; 
because,  though  the  plaintiff  was  out  of  the  commonwealth, 
when  the  suit  was  commenced,  yet  he  was  an  inhabitant,  and 
so  described  in  the  writ.  But  it  does  not  appear  by  the  excep- 
tions, that  the  objection  was  taken  to  the  competency  of  the 
witness  on  the  ground  of  his  being  indorser  of  the  writ,  at  the 
trial  This  is  the  more  important,  indeed  it  is  essential,  be- 
cause, as  the  law  now  stands,  Rev.  Sts.  c.  90,  §  12,  the  court, 
on  motion  of  the  plaintiff,  may  permit  the  name  of  an  indorser 
to  be  struck  out,  and  a  new  indorser  substituted,  by  which  his 
competency  would  be  restored,  as  in  case  of  surrender  of  a 
defendant  in  court  by  his  bail ;  though  as  the  law  formerly 
stood,  a  new  indorser  could  not  be  thus  substituted.  Ely  v. 
Forward,  7  Mass.  25 ;  Caldwell  v.  Lovett,  13  Mass.  422. 

2.  The  main  ground  relied  on  by  the  defendant  was,  that 
the  witness  had  an  interest  in  the  note,  and  in  this  suit  to 
recover  the  amount  of  it ;  and  that  this  resulted  as  a  conclu- 
sion of  law  from  the  facts.* 

Whether  the  note  was  an  accommodation  note,  lent  by  the 
defendant  to  the  plaintiff,  and  without  consideration,  was  the 

*  There  were  cited  for  the  defendant  to  this  point,  1  Story  on  Eq.  §§  327,  499  e. 
US ;  1  Gilb.  Ev.  (LoflVe  ed.)  229 ;  Peyton  r.  Ballot,  1  Caines  R.  363,  370 :  Marla*d 
T.  Jefferson,  2  Pick.  240 ;  PowJ  r.  Gordon,  2  Esp.  R.  735 ;  lnnis  v.  Miller,  * 
Dall.  50;  2  Stark.  Ev.  746. 
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great  question  contested,  and  was  a  question  of  fact  properly 
left  to  the  jury  on  the  evidence. 

The  facts  stated  by  the  witness  are,  that  although  he 
directed  the  commencement  of  the  suit,  he  did  it  as  the  agent 
of  the  plaintiff;  that  the  plaintiff  had  reimbursed  him  all  costs 
advanced  by  him ;  and  that  he  had  no  interest  in  the  note. 
Taking  these  facts  to  be  true,  of  which  the  judge  at  nisi 
prius  must  judge  in  the  first  instance,  then  the  suit  was  com- 
menced and  carried  on  by  the  nominal  plaintiff,  Snow,  by  his 
agent,  either  by  prior  authority  or  subsequent  ratification. 
It  must  be  taken  primd  facie  as  the  suit  of  Snow,  brought  in 
his  own  name,  for  his  own  benefit,  until  the  contrary  appears 
by  evidence. 

It  appears  that  the  note  in  question  had  been  once  indorsed 
by  the  plaintiff  to  a  bank,  as  collateral  security  for  a  note  of 
his,  on  which  Dodge  the  witness  was  indorser;  that  Dodge 
afterwards  took  up  and  paid  the  note  on  which  he  was  in- 
dorser, and  then  received  this  note  into  his  possession ;  and 
the  defendant  insists,  that  thus  an  equitable  interest  arose  in 
this  note,  as  against  Snow  the  plaintiff,  in  favor  of  the  witness, 
jure  subrogationis,  to  reimburse  the  amount  thus  paid  for  him* 
But  whatever  might  be  the  right  of  Dodge  to  claim  an  inte- 
rest either  legal  or  equitable  in  this  note  as  against  Snow,  he 
disclaims  it,  testifies  that  he  received  it  for  the  use  of  Snow 
as  his  agent,  sued  it  in  Snow's  name,  not  for  himself,  but  for 
Snow. 

This  distinguishes  this  case  from  that  of  Marland  v.  Jeffer- 
son, 2  Pick.  240,  where  the  witness  expected  that  the  money 
would  come  through  his  hands,  and  that  if  it  did,  he  should 
claim  payment  of  his  debt  out  of  it 

3.  The  next  exception  was  to  that  part  of  the  testimony  of 
Dodge,  in  which  he  states  the  alleged  admissions  of  the  de- 
fendant ;  on  the  ground  that  they  amounted  only  to  an  offer 
of  compromise.*  The  testimony  was  to  this  effect ;  that  after 
action  brought,  Batchelder  called  upon  him,  and  offered  to 

*  In  rapport  of  thia  exception  were  cited,  3  Bl.  Com.  299 ;  Cuming  r.  French, 
%  Campb.  106,  note ;  Garish  y.  SweeUer,  4  Pick.  374, 377  ;  Waldridge  t.  Kennimm, 
I  Esp.  R.  143 
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settle  by  paying  the  costs  and  half  the  note  in  cash,  and  the 
other  half  by  a  note  with  a  good  indorser.  If  it  stood  here, 
it  might  be  objected,  although  an  offer  to  pay  the  whole  debt, 
that  it  was  not  an  offer  to  pay  it  in  cash,  or  to  pay  it  pre- 
sently. But  the  witness  also  stated  that  Batchelder  during 
this  conversation,  said  he  owed  the  note.  This,  in  the  opinion 
of  the  court,  taking  the  whole  conversation,  was  not  an  offer 
of  compromise,  an  offer  for  buying  his  peace ;  but  an  admis- 
sion of  the  debt  and  a  proposal  for  terms  of  settlement,  as  of 
a  subsisting  debt,  and  was  therefore  competent. 

4.  The  last  point  appears  to  us  exceedingly  clear.  In  this 
court  the  rule  is  general,  that  the  plaintiff  has  the  opening 
and  close  of  the  cause.  But  according  to  the  rule  of  the 
court  of  common  pleas  we  think  this  decision  was  right. 
The  defendant  did  not  admit  that  the  plaintiff  had  a  primd 
facie  case,  which  is  a  condition  precedent  to  giving  the  de- 
fendant the  opening  and  close.  But  the  defendant  supposes 
that  the  distinction  lies  in  this,  that  in  the  present  case,  there 
was  a  report  of  an  auditor;  which  would  prove  a,  primd  facie 
case  for  the  plaintiff!  So  it  would,  if  the  plaintiff  should 
think  fit  to  use  it,  but  not  otherwise.  The  report  may  be 
used  by  either  party  as  evidence.  Rev.  Sts.  c.  96,  §  30.  The 
plaintiff  was  not  bound  to  read  it,  and  looking  at  the  report, 
it  was  highly  improbable,  at  the  commencement  of  the  trial 
or  in  the  opening,  that  he  would  read  it.  It  proved  nothing 
more  for  the  plaintiff's  case,  than  the  note  itself  would  have 
done,  after  the  defendant  was  precluded,  by  not  giving  notice, 
from  contesting  the  genuineness  of  the  signature.  If  he 
should  have  claimed  to  use  it  on  the  question  of  set-off,  it 
would  be,  not  to  prove  his  own  case,  but  to  rebut  the  defend- 
ant's, and  would  come  after  the  defendant's  evidence.  The 
existence  of  this  report,  therefore,  did  not  alter  the  case,  or 
bring  it  within  the  rule  of  the  court  of  common  pleas. 

Exceptions  overruled. 
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Richard  Warner  vs»  William  C.  Perkins  &  trustees. 

Where  several  persons  are  jointly  liable  as  trustees,  as  holding  a  credit,  or  being 
the  debtors,  of  a  principal  defendant,  it  seems  they  should  all  be  served  with 
process,  if  inhabitants  of  the  commonwealth  and  within  the  reach  of  process. 

Where  a  contract  for  fencing  lands  at  a  certain  rate,  provided  that  the  workman 
should  be  paid  on  the  completion  of  the  work,  or  as  soon  after  as  sufficient 
money  should  be  obtained  by  sales  of  the  lands  fenced ;  it  was  held,  that  the 
employer,  having  received  no  money  from  sales  of  the  lands,  and  having  paid 
the  workman  in  advance  for  more  of  the  work  than  he  had  performed,  was  not 
chargeable  by  the  trustee  process  as  the  trustee  of  the  workman. 

Whether  persons  summoned  as  trustees,  having  once  answered  interrogatories, 
shall  answer  further,  is  within  the  discretion  of  the  court,  and  may  properly  be 
refused,  if  the  new  interrogatories  have  either  been  previously  answered,  or  are 
impertinent  or  immaterial. 

Alvah  Kittredge  and  Francis  C.  Head,  summoned  as 
trustees  of  the  principal  defendant,  disclosed  in  their  answers, 
that  they  were  two  of  the  five  commissioners  of  the  Roxbury 
Cemetery,  with  whom  the  principal  defendant  had  made  a 
contract  in  writing,  on  the  10th  of  May,  1848,  to  fence  the 
lots  in  the  cemetery  at  a  certain  price;  "said  fence  to  be 
completed  by  the  15th  of  June  next  ensuing;  when  payment 
is  to  be  made,  or  as  soon  after  as  the  money  can  be  collected 
from  proprietors  of  lots*"  The  other  facts  of  the  case,  which 
was  argued  and  decided  at  the  October  term,  1850,  are  stated 
in  the  opinion. 

F.  Billiard,  for  the  plaintiffs. 

J.  J.  Clarke,  for  the  trustees. 

Shaw,  C.  J.  We  have  no  doubt  that  the  trustees  were 
lightly  discharged.  Two  only,  out  of  the  five  persons  named 
in  the  writ,  were  served  with  process,  in  a  case  where,  if  the 
trustees  who  have  answered  were  liable  at  all,  they  were  liable 
jointly  with  the  others.  We  are  inclined  to  the  opinion,  that 
when  the  plaintiff  proposes  to  charge  trustees,  as  holding  a 
credit,  or  being  debtors  to  the  principal  defendant,  all  must  be 
served  with  process,  who  are  jointly  liable,  and  who  are  in- 
habitants of  the  state,  and  may  be  served  with  process. 
Jewetl  v.  Bacon,  6  Mass.  60 ;  Parker  v.  Danforih,  16  Mass. 
299.     The  importance  of  this  in  principle  is  illustrated  in  the 
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present  case,  in  which  the  plaintiff,  in  his  interrogatories,  is 
under  the  necessity  of  asking  the  two  what  their  co-trustees 
said  and  did  in  respect  to  their  joint  indebtedness  to  the  prin- 
cipal 

But  there  are  several  grounds  much  more  decisive :  1.  The 
trustees  were  only  liable  on  a  written  contract,  which  was 
entire,  by  which  the  principal  was  not  to  receive  his  money 
till  his  work  was  complete;  and  it  was  not  complete,  but 
substantially,  and  not  formally  merely,  incomplete,  when  the 
trustee  process  was  served.  2.  They  were  to  pay  him  only 
when  in  funds  from  the  sale  of  lots,  and  they  were  not  in 
funds.  3.  Although  not  bound  to  pay  any  thing  till  the  work 
was  finished,  they  had  paid  him  in  advance  a  larger  propor- 
tion of  the  whole  price,  than  the  proportion  of  the  work  done 
bore  to  the  whole  work,  had  the  contract  been  divisible  and 
the  contract  payable  pro  rata.  Such  payment  in  advance, 
though  they  were  not  bound  by  the  contract  to  make  it,  was 
a  good  discharge  pro  tanto. 

One  interesting  and  rather  novel  feature  in  this  case  is,  that 
after  the  trustees  had  filed  the  general  answer,  and  subse- 
quently filed  answers  to  three  sets  of  interrogatories  in  detail, 
the  plaintiff  filed  a  fourth  set  of  interrogatories ;  whereupon 
the  trustees  prayed  the  opinion  of  the  court,  whether  they 
were  bound  to  answer  them,  and  the  court  decided  that  they 
were  not  There  is  no  positive  provision  of  law  as  to  the 
length  to  which  interrogatories  may  extend,  and  from  the  na- 
ture of  the  case  there  can  be  no  definite  rule  laid  down  ;  and 
yet  in  practice  there  must  be  a  limit  We  can  perceive  this 
nowhere  but  in  the  judgment  of  the  court  upon  all  the  cir- 
cumstances. We  have  examined  the  last  set  of  interroga- 
tories sent  up  with  the  record,  and  we  are  satisfied,  that  either 
they  have  all  been  answered,  in  the  answers  to  previous  ques- 
tions, or  else  they  are  impertinent  and  immaterial,  so  that,  in 
whatever  way  answered,  the  answers  would  not  affect  the 
question  of  their  liability. 

Judgment  of  the  court  of  common  pleas,  discharging  the 
trustees^  affirmed. 
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Levi  Daggett  vs.  Harvey  JVL  Daggett. 

The  parties  to  a  sale  of  land,  at  the  time  of  the  delivery  of  the  deed  and  the  giving 
of  a  note  for  the  purchase  money,  executed  an  agreement  in  writing,  stipulating 
that  if  it  should  be  determined,  in  a  suit  then  pending  between  other  parties,  in 
which  one  part  of  a  certain  line  was  in  issue,  another  part  of  which  affected  the 
boundaries  of  the  premises  conveyed,  that  the  grantor  was  not  entitled  to  a  cer- 
tain part  of  the  land  included  in  the  deed,  he  should  repay  to  the  grantee  a 
certain  portion  of  the  purchase  money.  It  was  held,  that  by  this  agreement  the 
grantor's  right  and  title  to  convey  was  made  to  depend  upon  the  final  decision 
of  the  suit  between  the  other  parties  j  and  that  if  such  decision  was  unfavorable 
to  the  grantor,  it  might  be  shown  in  defence,  pro  tanto,  to  an  action  on  the  note 
given  for  the  purchase  money. 

In  this  case,  which  was  argued  on  exceptions  taken  by  the 
defendant  to  the  rulings  of  Hoar,  J.,  at  the  trial  in  the  court 
of  common  pleas,  the  facts  are  sufficiently  stated  in  the 
opinion. 

K  Ames,  for  the  defendant 

E.  Wilkinson,  for  the  plaintiff,  to  the  point,  that  a  partial 
failure  of  consideration  could  not  be  set  up  in  defence  to  an 
action  on  a  note  given  on  a  purchase  of  real  estate,  cited 
Bayley  on  Bills,  (2d  Amer.  ed.)  539;  2  GreenL  Ev.  §  136; 
22  Amer.  Jurist,  25;  Smith  v.  Sinclair,  15  Mass.  171 ;  Went* 
worth  v.  Goodwin,  8  ShepL  150 ;  Jewness  v.  Parker,  11  ShepL 
289;  Greenleaf  v.  Cook,  2  Wheat  13;  Moggridge  v.  Jones, 
14  East,  486. 

Shaw,  C.  J.  In  a  suit  on  a  promissory  note,  by  payee 
against  maker,  it  appears  that  this  note  was  given  by  the 
defendant  to  the  plaintiff,  in  whole  or  in  part  payment  for  a 
farm,  conveyed  by  plaintiff  to  the  defendant  Simultaneously 
with  the  deed  and  note,  these  parties  executed  a  mutual 
agreement,  reciting  the  conveyance,  and  further  reciting  that  a 
suit  was  then  pending  between  Marcus  Daggett  and  Salome 
Shaw,  which  brought  into  controversy  a  part  of  the  north  side 
of  said  farm,  which  was  in  part  claimed  by  said  Shaw.  It 
was  then  stipulated,  that  if  it  should  be  determined  in  law 
(in  that  suit)  that  said  Levi,  the  grantor,  was  not  entitled  to 
the  whole  or  any  part  of  n  triangular  piece  of  land,  described 


Digitized  by  VjOOQ IC 


OCTOBER  TERM  1851.  621 

Daggett  9.  Daggett. 

and  included  in  said  conveyance  of  the  whole,  then  said  Levi 
should  refund  and  repay  to  said  Harvey  two  hundred  dollars, 
and  in  that  proportion  for  a  less  quantity. 

Strictly  speaking,  the  land  embraced  in  this  deed  was  not 
in  controversy  in  the  suit  referred  to ;  but  the  decision  in  that 
suit  depended  on  the  establishment  of  a  certain  described 
line,  and  the  fixing  of  that  line  would,  as  a  necessary  conse- 
quence, determine  the  grantor's  north  line,  and  show  whether 
he  owned  and  has  a  right  to  convey  to  the  defendant,  and 
did  legally  convey  by  the  line  stated ;  or  whether  the  grantor's 
line  at  the  easterly  end  must  be  brought  down  further  south, 
so  as  to  diminish  the  quantity  of  land  granted,  by  a  triangular 
piece  of  land  of  about  seven  acres. 

The  court  are  of  opinion,  under  the  circumstances,  that 
the  true  construction  and  legal  effect  of  this  agreement  was, 
to  make  the  grantor's  title  and  right  to  convey  depend  upon 
the  final  decision  of  the  case  of  Daggett  v.  Shaw,  it  being 
true  that  the  same  fact  which  would  determine  their  line 
would  determine  the  grantor's  line,  and  thus  affect  the  quan- 
tity of  land  conveyed*  It  was  certainly  wise,  instead  of  hav- 
ing a  controversy  of  their  own,  to  let  the  question  be  deter- 
mined by  a  suit,  which  we  happen  to  know  from  other  sources 
was  a  long  and  sharply  contested  litigation,  between  other 
parties,  respecting  an  obscure  and  doubtful  line.  [See  5  Met 
223.]  The  effect  of  this  agreement  was,  that  if  Daggett  should 
prevail,  the  grantee  would  take  by  the  northerly  line  described, 
and  hold  the  whole  parcel,  and  pay  the  full  price  stipulated ; 
but  if  Shaw  should  prevail,  the  deed  would  give  title  to  the 
grantee  of  about  seven  acres  less.  The  result  was,  that  Shaw 
did  prevail  in  that  suit,  and  therefore  the  event  occurred  upon 
which,  by  the  terms  of  the  agreement,  the  defendant  is  en- 
titled to  a  deduction  from  the  purchase  money  of  two  hun- 
dred dollars. 

But  it  is  contended,  on  the  part  of  the  plaintiff;  that  the 
defendant's  only  remedy  on  this  agreement  is  by  a  cross  ac- 
tion. If  the  purchase  money  had  all  been  paid,  the  defend- 
ant's remedy  must  have  been  by  action  to  recover  back.  But 
to  long  as  the  purchase  money  remained  unpaid,  although  a 
44# 
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note  had  been  given  for  it,  if  the  note  is  still  held  by  the 
grantor,  the  suit  is  on  the  note ;  it  is  in  effect  a  suit  for  the 
purchase  money.  The  deed,  the  note,  and  the  agreement  in 
a  certain  event  to  refund,  were  in  effect  parts  of  one  transac- 
tion, to  be  construed  together;  and  then  the  effect  of  the 
agreement  was,  in  the  event  that  happened,  to  make  the  pur* 
chase  money  two  hundred  dollars  less  than  the  sum  named 
and  it  may  well  be  deducted  in  this  action. 

The  court  are  therefore  of  opinion  that  the  verdict  must  be 
set  aside,  and  a  new  trial  granted,  in  which  the  defendant 
may  have  the  deduction,  according  to  the  agreement.  If  it 
exceeds  or  equals  the  balance  due  on  the  note,  the  defendant 
will  be  entitled  to  a  verdict ;  otherwise,  the  plaintiff  will  have 
a  right  to  a  verdict  for  the  balance  due  on  his  note,  subject  to 
this  deduction.  New  trial  ordered. 


Amos  D.  Smith  vs.  The  Inhabitants  of  Dedham. 

An  owner  of  land,  who  is  prevented  from  a  convenient  access  thereto  by  reason  of 
a  defect  in  the  highway,  and  thereby  sustains  damage,  is  not  entitled  to  recover 
the  same  of  the  town  liable  to  keep  such  highway  in  repair. 

This  was  an  action  on  the  case,  tried  before  Fletcher^  J., 
and,  by  consent  of  parties,  taken  from  the  jury  and  reserved 
for  the  consideration  of  the  whole  court,  upon  the  defendants' 
objection,  that  the  declaration  disclosed  no  cause  of  action. 
If  the  court  should  be  of  opinion  that  the  action  could  be 
maintained,  the  case  was  to  be  sent  to  a  jury ;  otherwise,  the 
plaintiff  was  to  become  nonsuit. 

The  declaration  was  as  follows : 

In  a  plea  of  the  case  for  that,  at  the  time  of  the  wrongful  acts  and  doings  of  the 
defendants  hereinafter  mentioned,  there  was  and  still  is  a  town  way  within  the  limits 
of  said  town,  which  was  duly  laid  out  and  accepted,  and  which  said  defendants  are 
and  at  tho  time  of  said  acts  and  doings  were,  legally  bound  to  keep  in  good  and 
sufficient  repair,  leading  from  a  point  on  the  Norfolk  and  Bristol  turnpike,  in  that 
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part  of  said  town  known  as  South  Dedham,  by,  to,  and  through  the  lands  of  the 
plaintiff  hereinafter  mentioned ;  and  on  the  first  day  of  February  last,  and  from 
that  time  till  the  day  of  the  date  of  this  writ,  the  plaintiff  was  and  still  is  seized  in 
fee  simple,  and  possessed,  and  the  owner  of  a  large  tract  of  land  situated  on  said 
town  way,  being  in  all  about  twelve  acres,  and  being  the  land  formerly  owned  by 
one  Elijah  Ballard,  and  was  entitled  to,  and  needed  to  use  and  enjoy  said  way  to 
his  said  lands ;  and  on  said  first  day  of  February,  and  from  that  date  till  the  date 
hereof,  said  town  did  wrongfully  and  negligently  suffer  said  town  way,  at  and 
about  the  place  where  said  railroad  crosses  the  same  near  the  land  of  the  plaintiff, 
to  be  out  of  repair,  dangerous,  and  impassable  altogether,  and  said  defect  and  want 
of  repair  had  existed  for  more  than  twenty-four  hours  prior  to  said  first  of  Febru- 
ary, and  said  town  had  had  reasonable  and  sufficient  notice  thereof;  and  by  said 
want  of  repair  and  defect,  said  town  way  being  dug  entirely  away  to  a  great  depth 
at  said  crossing,  the  plaintiff  was  for  a  long  time,  and  is  still,  deprived  of  all  access 
to  his  land  aforesaid,  and  has  lost  the  income  thereof,  and  has  lost  the  sale  thereof 
and  said  land  has  been  and  is  greatly  lessened  in  value ;  and  the  plaintiff  has  been 
pat  to  great  trouble  and  expense  in  getting  to  his  said  lands  in  other  ways,  and  has 
been  otherwise  greatly  damaged,  to  the  amount  in  all  of  four  thousand  dollars , 
and  thereby,  and  by  force  of  the  statute  of  this  commonwealth  in  such  case  made 
and  provided,  an  action  has  accrued  to  the  plaintiff,  to  recover  double  the  damage 
by  him,  as  aforesaid,  actually  sustained,  yet  the  defendants,  though  requested,  have 
not  paid  the  same,  but  refuse  so  to  do. 

And  also  for  that,  heretofore,  viz.,  at  the  time  of  the  wrongful  acts  and  doings 
of  the  defendants  hereinafter  mentioned,  the  plaintiff  was  seized  in  fee  and  pos- 
sessed of  a  certain  tract  of  land  in  that  part  of  said  Dedham  called  South  Ded- 
ham, being  the  premises  purchased  by  the  plaintiff  of  one  Elijah  BuUard  ;  and  at 
the  same  time  there  was  a  certain  way  leading  from  the  Norfolk  and  Bristol  turn- 
piko  to  said  premises,  which  said  way  the  defendants  were  and  are  legally  bound 
to  keep  in  repair,  yet  the  defendants,  on  the  first  of  February  last,  and  on  divers 
other  days  and  times  from  that  time  to  the  date  hereof,  contriving  in  meaning 
to  wrong  and  injure  the  plaintiff,  did  wrongfully  and  negligentjy  fail  to  keep  said 
way  in  repair,  though  the  plaintiff  was,  as  the  defendants  well  knew,  lawfully 
entitled,  with  his  servants  and  agents,  to  pass  the  same,  and  needed  to  pass  the 
same  to  come  at  his  said  lands,  and  omitted  to  repair  the  same,  and  permitted  a 
great  chasm  to  be  dug  across  the  same  to  a  very  great  depth,  being  as  the  plaintiff 
believes,  some  My  feet  deep,  and  some  two  hundred  feet  wide,  so  that  said  way 
was  utterly  impassable,  whereby  the  plaintiff  was  prevented  from  getting  to  his 
said  lands,  and  thereby  lost  the  rents  and  profits  thereof,  and  lost  the  sale  thereof; 
and  his  said  lands  were  greatly  lessened  in  value,  and  the  plaintiff  was  actually 
damaged  to  the  amount  of  four  thousand  dollars ;  and  the  plaintiff  avers  that 
the  said  want  of  repair  had  existed  more  than  twenty-four  hours  prior  to  said 
first  of  February,  and  that  said  town  and  its  lawful  agents  had  notice  thereof, 
whereby,  and  by  force  of  the  statutes,  the  plaintiff  is  entitled  to  have  and  recover 
of  said  town  double  the  amount  of  his  actual  damage  aforesaid ;  yet  the  defendants, 
though  requested,  have  not  paid  the  same,  but  refuse  so  to  do. 

And  also  for  that,  at  the  time  aforesaid,  there  was  a  certain  highway  leading  from 
said  turnpike  to  the  lands  of  which  the  plaintiff  was  and  is  seized  and  possessed, 
which  said  highway  the  defendants  were  and  are  bound  by  law  to  keep  in  good  and 
•ufli'uent  repair,  and  through  and  over  which,  at  said  times,  the  plaintiff,  with  fail 
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•err ants  and  agents,  had  the  right  and  had  need  to  pass;  yet  the  defendants,  un- 
mindful of  their  said  duty,  did  not  keep  said  way  in  proper  repair,  bnt  suffered  the 
same  to  be  and  remain  for  a  long  time  and  more  than  twenty-four  hours  out  of 
repair  and  in  an  impassable  and  dangerous  condition,  whereby  the  plaintiff  and 
bis  servants  and  agents  were  unable  to  pass  the  same,  and  whereby  the  plaintiff 
was  greatly  damaged  and  deprived  of  the  nse  and  benefit  of  his  said  lands,  and 
lost  the  sale  thereof,  and  the  same  was  greatly  lessened  in  value,  whereby  the  plain- 
tiff suffered  four  thousand  dollars  actual  damage,  and  by  the  force  of  the  statute 
is  entitled  to  recover  of  the  defendants  threefold  the  amount  of  the  said  actual 
damage. 

C.  M.  Ellis,  for  the  plaintiff. 

C.  T.  Russell,  for  the  defendants. 

Dewey,  J.  This  question  should  more  properly  have  been 
raised  on  a  demurrer  to  the  declaration ;  but  the  case  having 
been  reported,  by  the  consent  of  the  presiding  judge,  for  the 
whole  court,  upon  the  question  whether  the  facts  stated  in  the 
declaration  disclose  a  cause  of  action,  we  have  proceeded  to 
consider  the  question  as  if  raised  upon  demurrer. 

The  declaration  does  not  materially  differ  from  that  in  the 
case  of  Holman  v.  Townsend,  13  Met.  297.  It  more  folly  sets 
forth  the  particular  position  and  interest  of  the  plaintiff,  and 
his  ownership  of  a  tract  of  land  contiguous  to  the  road,  and 
for  the  use  of  which  the  road  was  required ;  but  the  grava- 
men of  the  complaint  is  substantially  the  same.  The  decision 
in  that  case  fully  embraces  this,  and  applied  here  will  require 
judgment  to  be  entered  for  the  defendants.  It  was  there  held, 
that  the  defect  in  the  highway  must  be  the  direct  and  proxi- 
mate cause  of  the  damage.  It  must  be  a  damage  sustained 
in  using  the  road,  and  not  a  damage  sustained  in  consequence 
of  not  being  able  to  use  it. 

This  is  not  an  action  at  common  law,  and  does  not  neces- 
sarily present  the  same  question  that  would  arise  if  an  action 
were  brought  by  the  plaintiff  against  an  individual  for  ob- 
structing the  road,  so  that  he  could  not  use  it  for  the  purposes 
of  passing  to  his  dwelling-house,  or  lands  contiguous  to  the 
road.  Great  embarrassment  has  been  experienced  in  marking 
the  line  limiting  individual  actions  for  particular  and  special 
injuries,  and  the  cases  where  the  public  injury  was  alone 
the  subject  of  redress,  as  will  be  perceived  on  the  perusal 
of  the  numerous  cases  cited  in  the  opinion  of  the  court,  in 
the  case  of  Stetson  v.  Faxon,  19  Pick.  147. 
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The  present  case,  however,  differs  entirely  from  the  case  of 
Stetson  v.  Faxon,  which  was  an  action  at  common  law  by  one 
individual  against  another  for  an  obstruction  in  a  highway, 
or  public  street,  whereby  a  special  and  particular  damage  had 
accrued  to  the  plaintiff's  property  adjacent ;  and  he  was  al- 
lowed to  recover  therefor. 

This  is  an  action  wholly  on  the  statute  creating  a  liability 
on  the  part  of  the  town  for  an  injury  to  the  person  or  pro- 
perty by  reason  of  any  defect  or  want  of  repair  in  the  high- 
way. It  is  a  limited  one,  and  not  to  be  extended  beyond  the 
special  purpose  of  protecting  travellers  from  injuries  while 
travelling  on  such  highway;  leaving  the  public  prosecution 
by  individuals  as  the  remedy  for  neglect  to  keep  these  roads 
in  a  proper  state  for  travelling,  or  permitting  them  to  be  so 
encumbered  by  reason  of  some  nuisance,  that  no  traveller 
could  attempt  to  use  them,  while  in  the  exercise  of  ordinary 
care  and  prudence.  Judgment  for  the  defendants. 


The  Inhabitants  of  Canton  vs.  The  Inhabitants  of 
Dorchester. 

A  husband,  who  for  three  years  successively  occupies  land  assigned  to  his  wife  at 
dower,  obtains  a  settlement  by  virtue  of  St.  1821,  c  94,  and  Rev.  Sts.  c  45,  $  1. 

The  occupation  of  an  estate  of  freehold  by  the  grantor,  after  a  conveyance  thereof 
which  is  fraudulent  and  void  as  against  creditors,  is  not  sufficient  to  gain  a  settle* 
ment  under  the  fourth  mode  provided  in  the  Key.  Sts.  c.  45,  4  1,  although  he  has 
a  bond  for  a  reconveyance  from  the  grantee. 

This  was  an  action  of  assumpsit,  to  recover  for  the  expenses 
incurred  by  the  plaintiffs  in  the  support  of  one  Edward  A. 
Capen,  a  pauper,  in  the  State  lunatic  hospital  The  only 
question  was,  whether  the  pauper's  settlement  wa3  in  Canton 
or  Dorchester.  The  case  was  tried  in  the  court  of  common 
pleas,  before  Byington,  J. 

The  pauper  was  born  on  the  24th  of  July,  1822,  and  de- 
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rived  his  settlement  from  his  father,  Ephraim  Capen,  who,  it 
was  admitted,  had  his  settlement  in  1821,  in  the  town  of 
Dorchester. 

It  was  admitted,  by  the  plaintiffs,  that  Mille  Billings,  the 
widow  of  Otis  Billings,  deceased,  had  her  dower  in  his  es- 
tate assigned  to  her  in  April,  1821,  in  pursuance  of  a  war- 
rant from  the  probate  court ;  that  the  estate  so  assigned  to 
her  as  dower  was  situated  in  Canton ;  that  she  was  married 
to  Ephraim  Capen  early  in  October,  1821 ;  that,  from  that 
time  until  the  decease  of  Ephraim,  on  the  3d  of  June,  1840, 
she  resided  with  her  husband  on  the  dower  estate ;  that,  in  the 
years  1822,  1823  and  1824,  Ephraim  Capen  paid  the  taxes 
assessed  thereon ;  and  that  Mille  Capen  continued  to  reside 
on  the  same  from  the  death  of  Ephraim  to  the  time  of  the 
trial. 

The  plaintiffs  then  put  in  evidence  a  deed  of  the  dower 
estate  from  Ephraim  and  Mille  Capen  to  Jonathan  Capen, 
the  father  of  the  latter,  bearing  date  the  25th  of  June,  1822, 
and  recorded  on  the  28th  of  the  same  month. 

The  defendants  thereupon  introduced  evidence  to  prove 
that  Jonathan  Capen  paid  no  consideration  for  the  convey- 
ance, and  that  it  was  made  to  protect  the  estate  from  being 
attached  by  the  creditors  of  Ephraim,  who  was  insolvent 
The  defendants  contended,  that  Jonathan  Capen  gave  back 
to  the  grantors  a  writing  under  seal  of  the  same  date  with 
the  deed,  (which  writing  was  never  recorded,)  reciting  the 
deed  from  Ephraim  and  Mille  to  him,  acknowledging  that  the 
conveyance  was  made  for  their  benefit,  and  agreeing  to  re- 
convey  the  estate  to  them  on  demand.  This  instrument  was 
not  produced ;  but  the  defendants  offered  secondary  evidence 
of  its  contents,  the  particulars  of  which  are  not  material  to 
be  stated. 

The  judge  instructed  the  jury,  that  if  Jonathan  Capen  paid 
no  consideration  for  the  deed  to  him  of  the  25th  of  June, 
1822,  but  that  conveyance  was  made  to  him  to  keep  the  es- 
tate from  the  creditors  of  Ephraim,  and  for  his  benefit,  and 
if  such  an  instrument  of  reconveyance  was  executed  under 
seal  simultaneously  with  the  deed  to  Jonathan,  then  it  was 
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0uch  an  equitable  estate  of  freehold,  that  Ephraim  acquired  a 
settlement  in  Canton,  by  three  years'  residence  thereon  subse- 
quent to  the  year  1821. 

The  jury  found  that  the  paper  in  question  was  executed 
and  delivered  simultaneously  with  the  deed  from  Ephraim 
and  Mille  to  Jonathan  Capen ;  and  a  verdict  being  thereupon 
returned  for  the  defendants,  the  plaintiffs  excepted. 

E.  Ames j  for  the  plaintiffs. 

A  Churchill,  (with  whom  was  J.  J.  Clarke,)  for  the  defend- 
ants. 

Metcalf,  J.  The  defendants  rightly  suppose  that  this  pau- 
per's settlement  follows  that  of  his  father.  And  they  attempt 
to  show  that  his  father  acquired  a  settlement  in  Canton,  by 
virtue  of  the  provision  in  St.  1821,  c.  94,  and  the  Rev.  Sts. 
c.  45,  as  heretofore  construed  and  applied  by  the  court.  That 
provision  is,  that  u  any  person  of  the  age  of  twenty-one  year*, 
being  a  citizen  of  this  or  any  other  of  the  United  States, 
having  an  estate  of  inheritance  or  freehold  in  any  town  within 
the  state,  and  living  on  the  same  three  years  successively, 
shall  thereby  gain  a  settlement  in  such  town."  Under  this 
provision,  a  citizen  who  has  a  freehold  in  right  of  his  wife,  in 
land  assigned  to  her  as  dower,  has  been  held  to  gain  a  settle- 
ment ;  Windham  v.  Portland,  4  Mass.  384 ;  also  a  citizen  who 
is  cestui  que  trust  of  an  estate  of  inheritance  or  freehold. 
Orleans  v.  Chatham,  2  Pick.  29 ;  Scituate  v.  Hanover,  16  Pick. 
222.  It  is  on  these  last  two  cases  that  the  defendants  princi- 
pally rely.  But  it  does  not  appear,  in  either  of  those  cases, 
that  the  trust  was  unlawfully  created.  That  does  appear  in 
the  present  case.  The  deed  of  Ephraim  and  Mille  Capen  to 
Jonathan  Capen  was  without  consideration,  and  was  fraudu- 
lently made  for  the  purpose  of  delaying  and  hindering  Eph- 
raim's  creditors.  This  was  an  alienation  of  his  freehold,  by 
an  executed  contract,  which  nobody  besides  his  creditors  could 
draw  into  question.  No  trust  can  arise  from  such  a  convey- 
ance merely.  Not  for  the  grantors  nor  their  heirs ;  because 
against  them  the  conveyance  is  valid,  and  they  can  never 
reclaim  the  granted  property,  nor  any  interest  in  it :  Not  for 
creditors ;  because  against  them  the  conveyance  is  void,  and 
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they  may  seize  the  property  itself.  If  the  instrument  that  was 
given  back  by  Jonathan  Capen,  and  which  the  defendants 
suppose  to  have  raised  a  trust,  was  legally  proved  by  second- 
ary evidence,  (a  point  which  we  need  not  decide,)  yet  it  was 
an  executory  contract,  founded  on  a  fraudulent  transaction ; 
and  no  court  of  equity  would  enforce  it  on  the  application  of 
the  grantors.  Batten  on  Specific  Performance,  Book  1,  c.  9 ; 
Lewin  on  Trusts,  165,  167,  &  cases  there  cited;  Battersby 
v.  Smyth,  3  Madd.  110 ;  St.  John  v.  Benedict,  6  Johns.  Ch.  Ill ; 
James  v.  Bird? s  Administrator,  8  Leigh,  510.  Nor  would  a 
court  of  law  sustain  an  action  on  it  We  are  therefore  of 
opinion  that  this  instrument  did  not  constitute  a  trust  estate 
of  freehold  in  Ephraim  Capen,  sufficient  to  give  him  a  settle- 
ment New  trial  granted. 


Inhabitants  of  Walpolb  vs.  Inhabitants  of  Marble* 

head. 

A  irmor  child,  baring  the  settlement  of  its  deceased  father,  does  not  lose  it,  and 
acquire  the  settlement  of  its  mother,  on  her  gaining  a  new  settlement  by  a  second 
marriage. 

Shaw,  C.  J.  This  is  assumpsit  for  the  support  of  a  pau- 
per ;  and  the  case  depends  wholly  on  a  question  of  settlement- 
The  pauper  was  born  in  Rhode  Island.  Her  father  never  had 
a  settlement  in  this  state ;  but  her  mother,  Almira  Saunders, 
was  the  daughter  of  John  Dennis  of  Marblehead,  who  had  a 
settlement  there.  Of  course,  by  Rev.  Sts.  c.  45,  §  1,  ch  2,  fol- 
lowing in  this  respect  St.  1793,  c.  34,  §  2,  the  paupei  took  the 
settlement  of  her  mother,  Almira  Saunders,  formerly  Dennis. 
Almira  clearly  took  the  settlement  of  her  father  in  Marble- 
head ;  and  the  only  question  is,  whether,  on  the  change  of  the 
domicil  of  her  mother  to  Grafton,  by  her  intermarriage  with 
Warren,  during  the  minority  of  Almira,  the  settlement  of  the 
tatter  changed  to  Grafton.  And  we  are  of  opinion  that  it  did 
pot. 
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A  legitimate  child  takes  and  follows  the  settlement  of  the 
father,  if  he  has  one ;  but  if  he  has  none,  then  the  settlement 
of  the  mother.  Had  Almira  derived  her  settlement  from  her 
mother,  and  during  her  minority  that  of  her  mother  had 
changed,  she  would  have  followed  it.  Great  Barrington  v. 
Tyringhani)  18  Pick*  264 ;  Springfield  v.  Wilbra/iam,  4  Mass. 
493.  By  force  of  the  statute,  it  is  only  in  case  the  father 
has  no  settlement,  that  the  child  acquires  the  settlement  of 
the  mother.  And  so  it  has  been  held,  that  a  child  having  a 
settlement  by  its  father,  cannot  acquire  the  settlement  of  the 
mother.     Scituate  v.  Hanover,  7  Pick.  140. 

The  cases  cited  by  the  counsel  for  the  defendant,  to  show 
that  the  settlement  of  minor  children  changes  by  the  change 
of  the  settlement  of  the  mother  by  marriage,  are  cases  where 
the  minors  derived  their  settlement  from  their  mothers,  and 
had  none  from  their  fathers.  Plymouth  v.  Freetown,  1  Pick* 
197 ;  Parsonsfteld  v.  Kenmbunkport,  4  Greenl.  47. 

Here,  Almira  Dennis  took  the  settlement  of  her  father; 
and  this  did  not  change  by  the  intermarriage  of  her  mother, 
but  remained  in  Marblehead;  and  this  settlement  she  trans- 
mitted to  her  daughter  the  pauper. 

Judgment  for  the  plaintiffs. 

J.  J.  Clarke,  for  the  plaintiffs. 

N.  J.  Lordy  for  the  defendants. 


Edward  D.  Peters  vs.  Henry  H.  Peters. 

Certiorari  will  not  lie  from  this  court  to  the  probate  court. 

A  writ  of  certiorari  will  not  be  issued  on  the  application  of  a  minor,  whose  guardian 

ad  lilem,  duly  appointed  for  the  occasion,  assented  to  the  proceedings  sought  to 

be  quashed. 

This  was  a  petition  for  a  certiorari.  The  petitioner,  a 
minor  under  the  age  of  two  years,  by  his  next  Mend,  Alex- 
ander Pope,  represented  that  Henry  H.  Peters  and  Susan 

vol.  viii.  45 
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B.  Tbaxter  intermarried  on  the  12th  of  July,  1848;  that  by 
an  antenuptial  agreement,  according  to  the  provisions  of  SL 
1845,  c.  308,  dated  the  6th  of  said  July,  all  the  estate,  both 
real  and  personal,  of  said  Susan,  was  secured  to  her  sole  and 
separate  use,  free  from  the  control  and  interference  of  ber 
husband ;  that  on  the  30th  of  April,  1849,  she  executed  a 
written  instrument,  purporting  to  be  her  last  will  and  testa- 
ment, whereby  she  devised  and  bequeathed  to  her  husband 
all  the  estate  so  holden  to  her  sole  and  separate  use,  and  on 
which  the  assent  of  the  husband  was  indorsed  in  writing' 
that  on  the  21st  of  July,  1849,  she  deceased,  leaving  the  peti- 
tioner the  sole  issue  of  her  marriage  and  her  sole  heir :  That 
at  a  probate  court  for  the  county  of  Norfolk,  holden  on  the 
fourth  Tuesday  of  August,  1849,  said  written  instrument, 
purporting  to  be  the  last  will  of  said  Susan,  was  presented 
for  probate ;  and  on  the  13th  of  October,  1849,  the  usual  notice 
having  been  given,  and  no  person  appearing  to  object  thereto, 
was  approved  and  allowed  as  and  for  the  last  will  and  testa- 
ment of  said  Susan ;  all  which  proceedings  appeared  by  a 
copy  of  the  decree  of  said  probate  court  annexed  to  the  pe- 
tition :  That  by  reason  of  the  decree  of  the  probate  court, 
the  petitioner  had,  against  law,  been  disinherited  of  his  just 
rights  and  interests  in  the  estate  of  his  mother,  as  ber  sole 
heir,  and  other  wrongs  had  been  done  to  the  petitioner  in  the 
premises.  Wherefore  the  petitioner  prayed  this  court  to 
grant  a  writ  of  certiorari,  directed  to  the  judge  of  the  pro- 
bate court  aforesaid,  commanding  him  to  certify  and  cause  to 
be  removed  the  record  of  said  cause  and  all  proceedings 
thereon  up  to  this  court,  to  the  end  that  the  petitioner  might 
have  due  and  speedy  justice  done  to  him,  and  that  such  erro- 
neous proceedings  might  be  quashed. 

The  respondent,  in  his  answer,  admitted  the  facts  stated  in 
the  petition;  and  stated  that  "Joseph  P.  EUicott  was  ap- 
pointed guardian  to  said  minor  for  the  occasion,  and  was,  by 
the  judge  of  probate  for  said  county  of  Norfolk,  authorized 
and  required  to  represent  the  said  minor  in  all  things  relating 
to  the  probate  of  said  will ;"  and  that  at  the  time  of  present* 
uig  the  will  for  orobate  there  was  filed  in  the  probate  court  an 
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acknowledgment  in  writing,  signed  by  himself  as  husband, 
and  by  EUicott  as  guardian  ad  litem  of  the  only  heir  of  said 
deceased,  that  they  had  no  objection  to  the  probate  of  said 
will;  all  which  facts  appeared  by  papers  on  file  in  the  probate 
court,  and  had  since  the  filing  of  this  petition  been  extended 
on  the  record  of  that  court 

The  arguments  were  made  in  writing. 

J.  J.  French,  for  the  petitioner.  1.  It  is  true  that  certiorari 
to  the  probate  court  is  a  matter  of  entirely  novel  impression. 
But  certiorari  lies  to  all  inferior  judicial  tribunals,  the  pro- 
cedings  of  which  are  not  according  to  the  course  of  the  com- 
mon law.  5  Dane  Ab.  57,  85,  87,  95 ;  The  case  of  Cardiffe 
Bridge,  1  Salk.  146 ;  Groenwelt  v.  Burwell,  1  Salk.  144,  and 

I  Ld.  Raym.  469;  Huse  v.  Grimes,  2N.R  210;  Edgar  v. 
Dodge,  4  Mass.  671;  Clark  v.  Commonwealth,  4  Pick.  126; 
Parks  v.  Boston,  8  Pick.  218 ;  Cooke,  Petitioner,  15  Pick.  237. 
The  probate  court  is  a  judicial  tribunal,  for  it  adjudicates  on 
questions  brought  before  it;  8  Pick.  225;  it  is  an  inferior 
judicial  tribunal ;  Rev.  Sts.  c.  83,  §§  8,  33 ;  and  its  proceed- 
ings are  not  according  to  the  course  of  the  common  law. 
Smith  v.  Rice,  11  Mass.  510,  513.  Therefore,  certiorari  lies 
to  the  probate  court.  And  such  has  been  the  practice  in 
several  of  the  United  States.  It  is  allowed  to  the  orphans' 
court  in  Maryland,  Bradford  v.  Richardson,  3  Har.  &  McH. 
348;  and  in  Pennsylvania,  Walkers  appeal,  2  DalL  190;  in 
each  of  which  states  the  court  which  issued  the  writ  was 
the  supreme  court  of  probate.  SL  of  Maryland  of  1818, 
c.  204;  2  DalL  190.  So  it  lies  to  the  county  court  in  North 
Carolina,  Perry  v.  Perry,  2  Taylor,  184 ;  to  the  orphans'  court 
in  New  Jersey,  State  v.  Orphans9  Court,  2  Southard,  554 ;  and 
in  Alabama,  Cawthorne  v.  Weisinger,  6  Alab.  717.  Certiorari 
lies  in  all  cases  where  error  does  not,  unless  expressly  taken 
away  by  statute ;  Huse  v.  Chimes,  2  N.  H.  210 ;  Cawlliorne 
v.  Weisinger,  6  Alab.  717 ;  Bob  v.  State,  2  Yerg.  176 ;  5  Dane 
Ab.  93;  Rex  v.  Mareley,  2  Bur.  1040;  The  King  v.  Jukes, 
8  T.  R.  542 ;  New  Jersey  Railroad  v.  Suydam,  2  Harrison, 
25.     Error  does  not  lie  to  the  probate  court     Smith  v.  Rice, 

II  Mass.  513.     This  court  has  express  power  by  statute  to 
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issue  writs  of  certiorari  in  proceedings  not  according  to  the 
course  of  the  common  law.     Rev.  Sts.  c.  81,  $  5 ;  c.  112,  §  21. 

2.  This  petitioner  is  entitled  to  certiorari,  because  without 
laches  on  his  part  he  has  suffered  substantial  injustice,  by 
reason  of  the  proceedings  complained  of,  which  proceedings 
are  wholly  unwarranted  by  law ;  and  because  it  would  be  for 
the  furtherance  of  justice,  and  the  due  execution  of  the  laws, 
that  such  proceedings  be  reversed.  Barnard  v.  Fitch,  7  Met. 
605;  Rev.  Sts.  c.  81,  §  5;  Gushing  v.  Gay,  10  ShepL  9; 
Perry  v.  Perry,  2  Taylor,  186 ;  Morris  Canal  v.  Slate,  2  Green, 
433.  The  St.  of  1850,  c.  200,  giving  validity  to  wills  of  this 
nature,  cannot  affect  this  case,  as  the  testatrix  died  before  its 
passage.  And  before  that  statute  it  was  settled  that  a  devise 
by  a  married  woman  to  her  husband  was  void.  Morse  v. 
Thompson,  4  Gush.  562.  See  also  Beach  v.  Manchester, 
2  Cush.  72.  The  decree  of  the  probate  court,  establishing  an 
invalid  will,  which  deprives  the  petitioner  of  his  inheritance, 
manifestly  works  him  substantial  injustice.  3.  The  laches, 
if  any,  of  the  guardian  ad  litem  cannot  prejudice  the  peti- 
tioner, when  the  proceedings  complained  of  are  erroneous 
and  illegal.  Allen  v.  Sayer,  2  Vern.  368.  See  also  Baa 
Ab.  Guardian,  G.,  where  it  is  said  that  a  "  partition  of  real 
estate  by  guardian  ad  litem,  or  prochein  ami,  will  bind  the  in- 
fant, if  equal."  4.  The  guardian,  and  a  fortiori  the  infant, 
was  not  guilty  of  laches  in  the  present  case.  For  at  the  time 
of  the  probate  of  this  will,  the  construction  of  the  recent  Sts. 
of  1842,  c.  74,  and  1845,  c.  208,  as  affecting  the  validity  of 
a  devise  by  a  married  woman  to  her  husband,  had  not  been 
settled ;  and  this  difficult  question  was  not  decided  until  the 
October  term,  1850,  being  a  year  after  the  probate.  4  Cush. 
562. 

5.  The  fact  that  the  petitioner  might  have  appealed  does 
not  take  away  his  right  to  certiorari.  5  Dane  Ab.  93 ;  The 
King  v.  Standard  Hill,  4  M.  &  S.  378 ;  Regina  v.  Paroch. 
St.  Mary's,  1  Salk.  147;  Rex  v.  Moreley,  2  Bur.  1040;  The 
King  v.  Harmon,  Andr.  344;  The  King  v.  Juices,  8  T.  R. 
542;  Case  of  the  Borough  of  Warwick,  2  Stra.  991;  New 
Jersey  Railroad  v.  Suydam,  2  Harrison,  25 ;  Stratton  v.  Com- 
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mowweatth,  10  Met  220;  Rex  v.  Justices  of  Shrewsbury ',  1 
Const's  Poor  Laws,  293.  The  authorities  cited  by  the  re* 
spondent  on  this  point  go  no  further  than  to  show  that  cer» 
tiorari  will  not  be  granted,  where  the  petitioner  has  some 
present  existing  remedy,  or  has  lost  it  by  his  own  laches. 

6.  Without  certiorari,  the  petitioner  has  no  remedy.  The 
decree  complained  of,  being  a  judicial  act  within  the  jurisdic- 
tion of  the  probate  court,  upon  a  question  legally  before  it, 
cannot  be  avoided  collaterally  or  by  plea,  but  is  conclusive  on 
all  parties  affected  in  interest  by  it,  until  reversed.  Sumner 
v.  Parker,  7  Mass.  83 ;  Dublin  v.  Chadbourn,  16  Mass.  433 ; 
Park  v.  Boston,  8  Pick.  218 ;  1  Jarm.  Wills,  (2d  Amer.  ed.) 
213,  note  ;  Tompkins  v.  Tompkins,  1  Story  R.  550 ;  Poplin  v. 
Hawke,  8N.R  124 ;  Judson  v.  Lake,  3  Day,  318 ;  Osgood  v. 
Breed,  12  Mass.  525.  In  Smith  v.  Rice,  11  Mass.  513,  the 
decree  of  the  probate  court  was  absolutely  void,  the  court 
having  exceeded  its  jurisdiction.  In  Davol  v.  Davol,  13  Mass. 
264,  the  question  was  as  to  the  validity  of  a  decree  of  this 
court;  and  this  court  had  no  other  means  of  reversing  its 
own  decree.  Error  does  not  lie  to  the  probate  court ;  Smith 
v.  Rice,  11  Mass.  513 ;  nor  review ;  Pope  v.  Pope,  4  Pick.  129. 
And  even  if  it  were  a  proper  case  for  prohibition,  that  writ 
would  not  lie,  the  court  having  acted  in  its  judicial  discre- 
tion on  matters  rightly  before  it  Washburn  v.  Phillips,  2  Met 
299.  And  for  the  same  reason  mandamus  would  not  lie  to  the 
judge  of  probate  to  vacate  his  decree.  Chase  v.  Blackstone 
Canal,  10  Pick.  244. 

Finally,  certiorari  is  a  beneficial  writ,  a  writ  of  grace,  in 
contradistinction  to  error,  which  is  a  writ  ex  debito  justilice. 
The  stringent  rules,  applicable  to  that,  are  inapplicable  to 
this.  This  writ  is  to  be  granted  or  withheld  at  the  sound 
discretion  of  the  court  5  Dane  Ab.  86;  Rev.  Sts.  c.  81, 
§  5 ;  Whately  v.  County  Commissioners,  1  Met  338. 

J.  J.  Clarke  and  M.  &  Clarke,  for  the  respondent  1.  Cer~ 
tiorari  does  not  lie  to  the  probate  court  It  has  never  been 
resorted  to  in  proceedings  before  that  court;  which  is  a 
strong  argument  against  it  The  probate  court  is  not  an 
inferior  court,  but  has  final  jurisdiction  of  all  matters  cogni- 
45* 


Digitized  by  VjOOQlC 


5M  NORFOLK. 


Pteton  v.  Peters* 


gable  by  it;  and  this  court  has  appellate  jurisdiction  of  all 
such  matters,  not  as  the  supreme  judicial  court,  but  as  the 
supreme  court  of  probate.  Rev.  Sts.  c.  83,  §  33.  And  there- 
fore certiorari  will  not  lie  from  this  court  as  a  court  of  com- 
mon law  to  the  probate  court  It  does  not  appear  that,  in 
those  states  in  which  certiorari  has  been  issued  to  the  probate 
court,  the  courts  are  constituted  like  the  courts  of  this  com- 
monwealth. 

But  if  certiorari  will  lie  to  the  probate  court,  this  petition 
is  addressed  to  the  sound  discretion  of  the  court ;  and  will  not 
be  granted,  unless  it  appears  that  manifest  injustice  has  been 
done  to  the  petitioner,  and  that  there  has  been  no  laches  on 
his  part  It  will  not  be  granted,  as  a  general  rule,  when  the 
party,  with  a  full  knowledge  of  the  course  of  proceedings,  has 
neglected  to  avail  himself  of  the  proper  opportunity  to  arrest 
the  action  of  the  inferior  tribunal,  at  an  earlier  stage  of  the 
proceedings.  Stone  v.  Boston,  2  Met  228;  Brown  v.  County 
Commissioners,  12  Met  208 ;  Whately  v.  County  Commission- 
ers, 1  Met  339.  Here,  the  probate  of  the  will  is  res  adjudicaia 
by  the  judge  of  probate,  and  the  petitioner  had  full  know- 
ledge of  the  proceedings  in  that  court,  having  been  repre- 
sented there  by  a  guardian  ad  litem,  by  whose  acts,  omis- 
sions or  waivers,  he  is  bound ;  particularly  in  the  absence  of 
any  suggestion  of  impropriety  or  unfaithful  conduct  on  the 
part  of  the  guardian.  The  petitioner  has  had  his  day  in 
court,  as  much  as  if  he  had  been  of  full  age  and  had  appeared 
in  person.  If  aggrieved  by  the  decree  of  the  probate  court, 
he  might  have  appealed  to  the  supreme  court  of  probate ;  and 
having  omitted  to  do  so  within  the  time  allowed  by  law,  can- 
not now  complain. 

Certiorari  does  not  lie  where  an  appeal  is  allowed,  or  where 
the  party  aggrieved  may  appeal  In  re  Mount  Morris  Square, 
2  Hill's  (N.  Y.)  Rep.  14;  MuzzeU  v.  Lee,  1  Ired.  411;  Dow 
v.  True,  1  AppL  46.  So,  error  will  not  lie  where  the  party 
might  have  appealed.    Monk  v.  Guild,  3  Met  372. 

At  the  time  of  the  probate  of  this  will,  the  profession,  as 
well  as  the  courts  of  probate,  had  uniformly  supposed  that 
such  a  will  as  was  allowed  in  this  case  was  valid,  and  manv 
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estates  had  been  settled  upon  that  idea.  And  no  doubt  of  the 
validity  of  such  a  will  was  suggested  until  the  decision,  by  a 
divided  court,  of  Morse  v.  Thompson,  4  Cush.  562.  If  this 
court  shall  now  recognize  that  decision  as  sound,  it  cannot 
affect  wills  proved  under  another  view  of  the  law,  and  acqui- 
esced in  by  all  parties  in  interest 

The  petitioner  sustains  no  injury  by  the  probate  of  this 
will.  The  probate  of  a  will  is  conclusive  as  to  its  due  execu- 
tion only.  Rev.  Sts.  c.  62,  §  32;  1  Jarm.  Wills,  (2d  Amer. 
ed.)  22  Sf  seq.  &  notes ;  212.  It  is  no  objection  to  admitting 
a  will  to  probate  that  its  provisions  are  obscure  and  uncertain* 
Werkfieiser  v.  Werkheiser}  6  W.  &  S.  184.  The  construction 
and  effect  of  the  provisions  of  the  will  are  not  settled  by  the 
probate.  Even  if  the  decision  in  Morse  v.  Thompson  be 
affirmed,  this  will  was  rightly  admitted  to  probate;  for  the 
husband  of  the  testatrix  is  interested  in  her  estate  independ- 
ent of  the  wilL 

The  opinion  was  delivered  at  the  November  term,  1852. 

Shaw,  C.  J.  The  case  now  presented  is  the  petition  of 
Edward  D.  Peters,  an  infant  two  or  three  years  old,  by  Alex- 
ander Pope,  his  next  friend,  for  a  certiorari  to  the  probate 
court  for  this  county,  to  set  aside  and  annul  a  decree  of  that 
court,  allowing,  approving  and  admitting  to  probate  a  will  of 
Susan  D.  Peters,  a  married  woman.  Her  will  is  produced, 
and  purports  to  be  made  pursuant  to  an  authority  derived 
from  an  antenuptial  contract,  and  to  give  all  her  estate,  real 
and  personal,  to  her  husband,  the  father  of  the  petitioner, 
who  survived,  and  who  has  been  cited  to  answer  to  this  peti- 
tion. He  relies  on  the  decree  as  final  and  conclusive;  insists 
that  no  sufficient  ground  is  shown  for  reversing  it,  if  the  court 
had  jurisdiction;  but  further  insists,  that  this  court  has  no 
authority  to  issue  a  writ  of  certiorari  in  such  a  case,  or  to 
annul  or  reverse  a  decree  of  the  probate  court,  otherwise  than 
by  appeal. 

This  is  the  first  attempt,  as  far  as  we  know,  to  invoke  the 
power  of  this  court  as  a  court  of  general  jurisdiction,  and  as 
such  having  a  general  supervising  and  controlling  authority 
over  other  courts  and  tribunals,  to  interpose,  either  by  certio* 


Digitized  by  VjOOQlC 


536  NORFOLK. 


Pettra  c.  Peters. 


rari  or  writ  of  error,  to  reexamine  and  annul  the  decrees  of 
the  probate  courts  of  this  commonwealth.  It  is  a  case  oi 
great  importance,  since,  if  this  power  were  affirmed  and  fireelj 
exercised,  it  would  effect  an  almost  entire  change  in  that  im- 
portant department  of  judicial  proceeding,  which  relates  to 
wills,  administrations,  and  the  settlement  of  estates.  The 
fact,  that  no  authority  is  shown  to  warrant  such  practice, 
that  no  precedent  is  found,  either  for  or  against  it,  when  so 
many  cases  of  strongest  interest  to  the  rights  of  individuals 
would  have  called  urgently  for  its  exercise,  though  not  con- 
clusive, leads  to  a  strong  belief,  that  it  does  not  exist,  and 
should  induce  the  most  cautious  examination. 

The  question  appears  to  have  been  most  thoroughly  investi- 
gated by  the  learned  counsel  for  the  petitioner,  who  has  pre- 
sented to  us  the  result  of  bis  researches  in  an  able  written 
argument,  in  which,  we  suppose,  all  the  considerations  favor- 
able to  the  position  taken,  with  all  the  authorities  to  support 
them,  have  been  stated.  At  the  same  time,  the  counsel  can- 
didly admits,  that  certiorari  to  the  probate  court  is  a  matter 
of  entirely  novel  impression  in  this  commonwealth. 

The  position  taken  in  favor  of  this  power  is,  that  certiorari 
from  this  court  lies  to  all  inferior  judicial  tribunals,  whose 
proceedings  are  not  according  to  the  course  of  the  common 
law ;  that  the  probate  court  is  such  an  inferior  judicial  tribu- 
nal, so  proceeding;  and  therefore  that  this  writ  will  lie ;  and 
in  support  of  these  propositions,  many  English  and  American 
authorities  are  cited. 

Before  referring  to  the  English  authorities,  it  may  be  proper 
to  premise,  that  the  peculiar  and  appropriate  jurisdiction  of 
the  probate  courts  in  the  commonwealth,  embracing  the  pro- 
bate of  wills,  granting  administrations,  and  their  incidents,  is 
precisely  that  which  was  and  still  is  exercised  by  the  ecclesias- 
tical courts  of  Great  Britain,  which,  within  the  sphere  of  their 
jurisdiction,  as  we  shall  have  occasion  to  see  hereafter,  was 
exclusive  of  the  secular  courts ;  so  that  unless  there  is  some 
English  authority  on  the.  precise  question  of  the  power  of  the 
secular  courts,  the  king's  bench  for  instance,  to  revise  the  de- 
crees of  ecclesiastical  courts  on  these  subjects,  they  can  furnish 
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no  authority  for  the  present  application.  And  in  looking  at  the 
very  thorough  collection  of  authorities  in  the  argument  before 
us,  no  such  case  can  be  found.  To  examine  a  few  of  them : 
In  The  Cardiffe  Bridge  case,  1  Salk.  146,  the  application  was 
for  a  certiorari,  to  certain  justices  in  Wales,  to  examine  their 
order  in  regard  to  the  repairs  of  a  bridge ;  and  it  was  doubt- 
ed, because  these  justices  were  within  the  jurisdiction  of  the 
court  of  grand  sessions,  which  exercised  the  powers  of  the 
court  of  king's  bench  in  those  counties;  but  the  court  decided, 
that  whenever  any  new  jurisdiction  was  erected,  by  private  or 
public  act  of  parliament,  it  was  subject  to  the  inspection  of 
the  court  of  king's  bench  by  writ  of  error,  or  by  certiorari 
or  mandamus.  The  same  case  is  reported  more  at  large  in 
1  Ld.  Raym.  580.  This  assertion  of  power  is  an  assertion  in 
general  terms,  but  it  relates  solely  to  the  subject  matter,  the 
judicial  proceedings  of  inferior  secular  courts,  subject  to 
common  law  jurisdiction.  In  Croenwelt  v.  Burnett,  1  Salk. 
144,  which  was  certiorari  to  the  college  of  physicians  exer- 
cising a  special  jurisdiction  under  an  act  of  parliament,  the 
same  general  words  are  used,  M  that  a  certiorari  lies ;  for  no 
court  can  be  intended  exempt  from  the  superintendency  of 
the  king,  in  this  court  of  B.  R."  Broad  as  these  words  are, 
they  are  limited  by  the  subject  matter.  In  Bac.  Ab.  Cer- 
tiorari, B.  "  to  what  court  certiorari  lies,"  the  general  propo- 
sition is  stated,  that  the  courts  of  chancery  and  king's  bench 
may  award  a  certiorari  to  remove  the  proceeding  from  any 
inferior  courts ;  and  although  there  is  a  very  full  enumeration 
of  particulars,  there  is  not  one  that  intimates,  that  it  will  lie 
to  the  decrees  of  an  ecclesiastical  court.  It  is  believed  that 
the  other  elementary  works  will  lead  to  the  same  result. 

We  think  an  examination  of  the  American  authorities  will 
lead  us  to  the  same  conclusion.  5  Dane  Ab.  57,  85,  87,  95. 
Edgar  v.  Dodge,  4  Mass.  672,  merely  marks  the  distinction 
between  error  and  certiorari,  to  reexamine  the  judgment  <  f  a 
justice  of  the  peace  for  a  militia  fine.  Clark  v.  Commonwealth, 
4  Pick.  126,  was  a  criminal  proceeding,  commenced  before  a 
justice  of  the  peace.  Parks  v.  Boston,  8  Pick.  218,  related  to 
an  order  for  widening  a  highway.    In  Cooke,  Petitioner,  15 
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Pick.  237,  which  was  an  information  in  the  municipal  court, 
for  additional  punishment  upon  a  second  or  third  conviction 
and  sentence  to  the  state  prison,  the  distinction  between  error 
and  certiorari  was  stated. 

We  have  not  been  able  to  examine  all  the  cases  cited  from 
other  states ;  nor  have  we  thought  it  very  important,  inasmuch 
as  the  practice  and  forms  of  proceeding  differ  so  essentially 
from  our  own.  For  instance,  it  is  manifest  that  Walker's  case, 
2  Dall.  190,  is  similar  only  in  name,  and  does  not  affect  this 
question.  A  motion  was  made  to  the  supreme  court  of  Penn- 
sylvania, probably  the  supreme  court  of  probate,  to  affirm  a 
decree  upon  a  certificate,  the  appeal  having  been  entered. 
But  the  court  refused,  saying :  "  The  regular  mode  of  bring- 
ing up  the  record,  [u  e.  in  case  of  appeal,]  is  by  certiorari19 
It  apparently  affects  only  the  mode  of  carrying  the  record 
from  the  court  appealed  from  to  the  appellate  court. 

Section  5  of  Rev.  Sts.  c.  81,  is  cited,  which  gives  this  court 
power  to  issue  writs  of  error,  certiorari,  &c.  This  is  the  gene* 
ral  power,  to  be  construed  under  the  maxim  reddendo  singula 
singulis,  and  we  are  to  look  to  other  sources  to  learn  which 
lies  in  any  particular  case.  The  proposition  is  laid  down,  and 
authorities  cited  to  support  it,  that  when  error  does  not  lie 
certiorari  will,  and  therefore  that  showing  that  error  will  not 
lie  establishes  the  converse  of  the  proposition.  Rex  v.  More" 
ley,  2  Bur.  1040;  The  King  v.  Jukes,  8  T.  R.  542.  The 
remark  in  these  cases  applies  to  the  secular  courts,  and  does 
not  go  to  the  extent  for  which  it  is  cited.  Rev.  Sts.  c.  112, 
§  21,  direct  only  the  mode  in  which  writs  of  certiorari  shall 
issue,  but  do  not  describe  the  cases  in  which  they  may  be  the 
proper  process. 

But  without  pursuing  the  review  of  authorities  further,  at 
the  present  time,  I  propose  to  state  the  views  of  the  court 
upon  this  subject,  indicating  why,  in  our  view,  a  writ  of  cer* 
tiorari  will  not  lie  from  this  court,  under  its  general  superin- 
tending authority,  to  the  probate  courts. 

It  is  urged  as  a  consideration  lying  at  the  foundation  of 
this  argument,  that  the  court  of  probate  is  a  judicial  court  of 
inferior  jurisdiction  —  a  proposition  which  we  think  maybe 
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well  called  in  question,  regarding  it  in  the  sense  in  which  it 
is  used  in  the  argument.  In  the  relation  which  a  court  of  ori- 
ginal jurisdiction  bears  to  an  appellate  court,  it  is  inferior  and 
subordinate  to  this  court,  as  the  supreme  court  of  probate ;  so, 
when  by  statute,  this  court  is  authorized  to  make  general  rules 
to  secure  uniformity  of  practice  in  the  probate  courts,  to  a 
limited  extent,  and  by  force  of  the  statute,  they  are  subordi- 
nate. Rev.  Sts.  c.  83,  §§  9,  33.  But  in  our  view,  the  court 
of  probate,  like  the  ecclesiastical  courts  of  Great  Britain,  to 
which  it  has  constant  reference,  is  a  court  of  peculiar  juris- 
diction, having  a  separate  and  exclusive  jurisdiction  over  an 
important  class  of  subjects,  particularly  wills,  administrations, 
and  the  settlements  of  the  estates  of  deceased  persons.  This 
authority  has  long  been  considered  as  within  the  jurisdiction 
of  the  ecclesiastical  courts,  proceeding  according  to  the  civil 
law  and  the  canons  of  holy  church,  juxta  legem  divinum,  et 
canones  sanctce  ecclesice.  This  matter  is  so  fully  set  forth  by 
Lord  Coke,  4  Inst  c.  74,  that  it  is  sufficient  at  present  to  refer 
to  his  work.  Having  spoken  of  these  ecclesiastical  courts, 
and  also  of  the  temporal  courts  for  the  trial  of  lands  and  goods, 
he  observes :  "And  certain  it  is,  that  this  kingdom  hath  been 
best  governed,  and  peace  and  quiet  preserved,  when  both  par- 
ties, that  is,  when  the  justices  of  the  temporal  courts  and 
the  ecclesiastical  judges,  have  kept  themselves  within  their 
proper  jurisdiction,  without  encroaching  or  usurping  one 
upon  another."  4  Inst.  321.  This  is  the  germ  and  origin 
of  this  system  of  entire  separation  of  these  jurisdictions.  And 
to  maintain  and  preserve  this  separation,  a  series  of  appel- 
late courts  is  provided,  not  now  necessary  to  be  enumerated, 
who  are  to  act  as  appellate  courts,  wholly  distinct  from  the 
secular  courts,  who  are  vested  with  authority  to  act  on  ques- 
tions and  subjects  of  spiritual  jurisdiction,  including  the  pro- 
bate of  wills  and  the  administration  of  estates.  It  might  be 
useful  to  examine  this  subject  further,  but  it  is  not  now  prac- 
ticable. 

It  will  appear  that  each  jurisdiction,  acting  within  its  pro- 
per sphere,  was  cautious  not  to  encroach  on  the  proper  and 
just  jurisdiction  of  the  other;  and  for  that  reason,  the  seculat 
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courts  never  interfered  by  way  of  writ  of  error,  or  writ  of  cer* 
fiorari  or  mandamus,  processes  devised  to  reexamine  and 
affirm  or  reverse  judicial  decrees ;  but  merely  by  writs  of  pro- 
hibition and  other  processes,  designed  to  restrain  and  prevent 
them  from  the  exercise  of  a  jurisdiction  not  conferred  upon 
them.  The  superior  courts  of  Westminster  have  a  jurisdic- 
tion over  all  other  courts,  to  keep  them  within  the  boundaries 
of  their  jurisdiction;  and  if  they  assume  a  greater  power 
than  is  allowed  them  by  law,  they  will  be  restrained  by  pro- 
hibition. And  the  same  rule  applies  to  marine  and  military 
courts,  exercising  a  peculiar  jurisdiction.  Bac.  Ab.  Prohibi- 
tion. They  act  negatively  to  restrain,  not  affirmatively  to 
reverse ;  whereas  in  error  and  certiorari  it  is  otherwise. 

Such  was  the  state  of  the  law  when  our  English  ancestors 
emigrated  to  this  country,  under  the  colony  charter.  This 
charter  not  having  been  framed,  as  is  familiarly  known,  with 
a  view  to  the  establishment  of  a  civil  and  political  govern- 
ment, but  rather  to  govern  a  commercial  and  land  corporation, 
was  adapted  to  their  wants  as  well  as  it  could  be  under  the 
circumstances.  They  were  deeply  imbued  with  the  spirit  of 
the  English  law,  but  retained  no  more  of  its  forms  and  modes 
of  proceeding  than  were  necessary  to  their  condition  and 
wants.  The  powers  vested  in  the  governor  and  assistants, 
to  govern  the  company  and  their  settlements,  were  conferred 
in  broad  and  general  terms,  and  under  them  they  established 
such  courts  and  tribunals  as  their  necessities  required.  They 
constituted  county  courts,  giving  them  jurisdiction  in  com- 
mon law,  probate  and  equity,  with  an  ultimate  appeal  to  the 
governor  and  assistants.  Thus  the  matter  stood  until  the  dis- 
solution of  the  colony  charter. 

By  the  province  charter  of  William  and  Mary,  in  1691, 
although  an  authority  was  given  to  the  general  court  to  erect 
and  constitute  judicatories  and  courts  of  record  for  the  pur- 
pose of  hearing,  trying  and  determining  all  crimes,  actions 
and  causes  whatever,  yet  an  authority  was  given,  in  terms,  to 
the  governor  for  the  time  being,  with  the  council  or  assistants, 
to  do,  execute  and  perform  all  that  is  necessary  for  the  pro- 
bate of  wills,  and  granting  of  administrations  &c  within  said 
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province.  The  government  did  establish  judicatories,  for  all 
cases  civil  and  criminal,  to  wit,  a  supreme  court,  courts  of 
common  pleas,  courts  of  sessions  and  justices  of  the  peace, 
but  none  for  probate  jurisdiction.  It  is  understood  that  an 
act  was  passed  by  the  provincial  legislature  for  erecting  county 
courts  of  probate,  which  was  negatived  by  the  king,  and  no 
statute  establishing  such  courts,  or  providing  for  the  appoint- 
ment of  judges  and  registers  of  probate,  was  enacted  until 
since  the  adoption  of  the  constitution.  Thus  the  jurisdiction 
of  these  subjects,  remaining  exclusively  with  the  governor  and 
council,  became  wholly  distinct  from  that  of  the  common  law 
courts.  Parsons,  C.  J.,  in  Wales  v.  Willard,  2  Mass.  124. 
The  governor  and  council  being  thus  vested  with  the  whole 
power  on  this  subject,  by  their  general  authority  appointed 
judges  of  probate  in  each  county,  who  were  in  effect  surro- 
gates, exercising  a  delegated  authority,  but  with  a  general 
right  of  appeal  to  the  governor  and  council  Under  this 
organization,  courts  of  probate  were  in  fact  established  and 
judges  of  probate  appointed;  and  although  provincial  sta- 
tutes were  made  from  time  to  time,  recognizing  their  exist- 
ence and  to  some  extent  regulating  their  proceedings,  yet 
there  was  none  prescribing  or  defining  their  powers,  or  plac- 
ing them  under  the  jurisdiction  of  the  common  law  courts. 
The  judicial  proceedings  in  matters  of  probate  were  wholly  in- 
dependent, subject  only  to  the  appellate  jurisdiction.  White's 
Jurisdiction  of  Probate  Courts,  17,  20.  Thus  the  distinction 
and  entire  separation  between  the  jurisdiction  of  the  ordinary 
or  ecclesiastical  court,  and  that  of  the  common  law  courts, 
with  which  all  those  conversant  with  the  law  and  practice  of 
England  were  always  familiar,  became  as  well  settled  in  this 
province  as  in  England. 

The  constitution  of  1780  to  some  extent  contemplated  a 
similar  separation.  It  provided,  in  c.  1,  §  2,  art  3,  for  the  esta- 
blishment of  all  judicatories ;  in  c.  3,  art.  4,  for  the  regulation 
of  times  and  places  for  holding  of  probate  courts ;  and  then 
provides,  c.  3,  art.  5,  that  "  all  causes  of  marriage,  divorce  and 
alimony,  and  all  appeals  from  the  judges  of  probate,  shall  be 
heard  and  determined  by  the  governor  and  council,  until  the 
vol.  viii.  46 
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legislature  shall  by  law  make  other  provision,"  This  system 
continued  in  actual  operation  until  the  passing  of  St.  1783, 
c.  46,  on  the  12th  of  March,  1784,  for  establishing  courts  of 
probate.  That  provided  for  the  appointment  of  judges  and 
registers  of  probate,  prescribed  their  jurisdiction,  and  vested 
them  with  full  authority,  by  proper  process,  to  carry  it  into 
effect.  It  provided,  that  the  supreme  judicial  court  should  be 
the  supreme  court  of  probate  for  the  commonwealth,  and  have 
appellate  jurisdiction  of  all  matters  determinable  by  the  judges 
of  probate  in  their  respective  counties.  Section  4  gave  an 
appeal  to  any  person  aggrieved  by  any  decree,  order  or  denial, 
and  directed  the  time  and  mode  of  prosecuting  it,  with  a  pro- 
vision for  an  affirmation  in  the  supreme  court  of  probate,  if  the 
appellant  failed  to  prosecute  his  appeal,  with  a  saving  clause 
in  favor  of  those  beyond  sea.  Here,  the  supreme  judicial 
court  is  constituted  the  supreme  court  of  probate.  This  ap- 
pellate jurisdiction  is  vested  in  the  same  court  indeed,  with 
that  from  the  common  law  courts,  and  that  for  a  very  wise 
reason,  that  there  might  not  be  conflicting  decisions  between 
two  supreme  courts,  administering  the  same  laws ;  but  in  an- 
other and  distinct  capacity,  as  if  it  had  been  a  distinct  court. 
It  provided  for  a  supreme  court,  having  a  superintending  and 
revising  power,  to  reexamine,  and  affirm  or  reverse,  all  orders 
and  decisions  in  probate,  but  as  an  appellate  probate  court 
It  maintains  the  same  distinction,  before  maintained,  between 
the  ecclesiastical  courts  and  the  common  law  courts.  And 
we  think  good  reasons  may  be  discerned  for  this  distinction. 
The  proceedings  of  the  probate  courts  affect  a  great  class  and 
variety  of  interests  which  require  prompt  and  decisive  action. 
If  a  party  dies  leaving  property,  with  or  without  a  will,  there 
is  an  urgent  necessity  that  somebody  act  soon  and  act  defini- 
tively. Property  must  be  taken  possession  of,  actions  brought, 
real  estate  sold,  titles  given,  accounts  settled,  guardians  ap- 
pointed, distributions  made ;  if  all  these  were  subject  to  be 
drawn  in  question  and  revised  before  the  common  law  courts, 
at  such  time  as  any  person  interested,  within  the  limited  term 
of  six  years  might  think  fit  to  move,  it  would  be  attended  by 
very  disastrous  consequences.      We  believe  that  when  the 
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legislature  vested  this  jurisdiction  in  judges  of  probate,  and 
created  a  supreme  court  of  probate  with  a  full  appellate  juris- 
diction, allowing  an  appeal  within  a  short  limited  time,  with 
a  power  in  this  court  to  enlarge  that  time  in  case  of  accident 
or  mistake,  they  did  all  they  intended  to  do,  in  providing  for 
the  revision  of  decrees  in  probate  matters  by  appeal 

We  think  this  has  been  the  construction  put  upon  it  by  a 
series  of  judicial  decisions;  not  indeed  expressly  declaring 
any  such  judicial  opinion,  but  by  opinions  and  dicta,  which 
assume  this  as  the  nature  and  character  of  this  jurisdiction. 
Tt  is  found  in  the  often  repeated  statement,  everywhere  ad- 
mitted and  relied  on  strenuously  in  this  argument  for  the 
petitioner,  that  a  writ  of  error  does  not  lie  to  a  judgment  of 
the  probate  court  But  why  does  it  not  lie  ?  Not  because  it 
is  not  the  right  form  of  process ;  but  because  it  would  be 
giving  a  direct  control  to  the  common  law  courts  over  a  de- 
cree or  judgment  of  the  probate  court.  If  this  is  the  true 
reason,  it  is  equally  strong  against  a  writ  of  certiorari,  which 
would  have  the  same  effect.  The  same  conclusion  we  think 
follows  from  another  series  of  judicial  decisions  and  dicta,  — 
that  if  the  probate  court,  even  where  it  has  jurisdiction  over 
the  general  subject,  exceeds  its  powers,  or  acts  in  a  manner 
prohibited  by  law,  its  decrees  are  not  regarded  as  merely  irre- 
gular, and  voidable,  but  yet  good  and  valid,  unless  reversed, 
like  other  erroneous  or  irregular  judicial  proceedings ;  but  they 
are  held  entirely  and  absolutely  void  and  of  no  effect,  and  may 
be  set  aside  in  any  collateral  proceeding  by  plea  and  proof. 
This  would  not  be  true,  if  they  could  be  drawn  in  question 
and  vacated  by  a  writ  of  certiorari.  Thus,  where  original  ad- 
ministration was  granted  after  twenty  years,  contrary  to  the 
statute,  it  was  held  void  in  a  collateral  suit,  and  for  the  reason 
mentioned.  Wafes  v.  Willard,  2  Mass.  120 ;  Hunt  v.  Hapgood, 
4  Mass.  117.  The  subject  was  more  fully  considered  and 
developed  in  an  able  opinion  of  Mr  Justice  Jackson,  in  Smith 
v.  Rice,  11  Mass.  507,  512.  He  says,  it  is  undoubtedly  true, 
that  in  cases  where  the  probate  court  is  acting  within  its  juris- 
diction, pursuing  the  course  prescribed  by  law,  if  there  is  an 
indiscreet  exercise  of  authority,  the  only  remedy  of  the  party 


Digitized  by  VjOOQlC 


544  NORFOLK. 


Peters  v.  Peters. 


aggrieved  is  by  appeal  And  he  afterwards  adds :  tt  The  de- 
fect [which  renders  the  decree  irregular  and  illegal]  is  not  con- 
fined to  what  may  be  considered  strictly  a  want  of  jurisdiction 
of  the  cause ;  but  if  the  inferior  tribunal  proceed  in  a  manner 
prohibited  or  not  authorized  by  law,  the  proceeding  is  void," 
11  Mass.  513.  The  same  thing  is  declared  in  the  close  of  an 
elaborate  opinion  of  Chief  Justice  Parker,  in  Chase  v.  Hatha* 
way ',  14  Mass.  227.  Speaking  of  the  importance  of  preserv- 
ing full  records  of  notices  and  other  proceedings  in  the  probate 
office,  he  says :  u  It  is  the  more  important,  as  any  material 
defect  will  render  the  proceedings  null,  at  any  period,  when 
they  shall  be  brought  in  question ;  it  having  been  determined, 
that  orders  and  decrees  of  these  courts  may  be  avoided  by 
plea ;  they  not  being,  like  judgments  of  common  law,  reversi- 
ble by  writs  of  error."  These  citations  might  be  multiplied. 
The  cases  all  assume,  that  a  decree,  which  in  other  courts 
would  be  voidable,  shall  be  held  wholly  void,  because  it  can- 
not be  reexamined  and  reversed  in  a  common  law  court,  by 
a  common  law  process,  but  only  in  the  supreme  court  of  pro- 
bate on  appeal 

2.  But  there  is  another  and  distinct  ground  upon  which  it 
is  insisted,  that  if  this  court  had  jurisdiction  to  grant  this 
petition  and  issue  a  certiorari  to  the  probate  court,  it  ought 
not  to  be  done  in  the  present  case*  The  fact  relied  on  is,  that 
before  the  decree  was  passed  admitting  the  will  of  Susan 
B.  Peters  to  probate,  and  before  proceeding  to  aet  upon  the 
application  therefor,  the  judge  of  probate  appointed  Joseph 
P.  Ellicott,  as  a  guardian  for  the  occasion,  to  act  for  and  repre- 
sent the  petitioner,  then  and  still  an  infant,  that  it  was  per- 
fectly competent  for  the  petitioner,  by  his  said  guardian,  to 
oppose  and  resist  the  probate  of  said  will  for  any  good  reason, 
and  to  appeal  from  the  decree  by  which  it  was  approved  and 
allowed,  to  the  supreme  court  of  probate. 

These  facts,  appearing  in  the  probate  proceedings,  do  appear 
to  us  to  constitute  a  good  answer  to  this  petition,  and  a  good 
reason  why  a  writ  of  certiorari  ought  not  to  be  granted.  The 
claim  on  which  the  petition  is  founded  is,  that  the  petitioner 
being  sole  heir  at  law  of  the  testatrix,  had  a  deep  interest  in 
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setting  aside  the  will;  that  he  was  of  tender  age,  wholly  incapa- 
ble of  acting  for  himself,  and  of  course  under  legal  disability, 
and  therefore  ought  not  to  be  barred.  But  the  very  purpose 
of  the  appointment  of  a  guardian,  was  to  supply  that  want  of 
capacity,  to  remove  the  disability,  and  enable  the  judge  to  pro* 
ceed  and  act,  where  others  besides  the  infant  were  concerned, 
and  that  without  injury  to  the  rights  of  the  infant.  If  he  was 
incapable  of  personally  acting  then,  he  is  equally  so  now. 
If  he  could  not  do  binding  acts,  and  be  bound  by  the  acts  of 
his  guardian,  we  cannot  see  how  he  can  be  more  bound  by 
the  acts  of  a  prochein  ami.  If  the  appointment  of  a  guardian 
under  those  circumstances  does  not  give  efficacy  to  the  judi- 
cial proceeding  of  proving  a  will,  we  do  not  see  how  a  will 
can  be  definitively  proved  during  the  minority  of  any  person 
resisting  it.  An  estate  might  be  so  situated,  that  by  the  time 
that  some  infants  would  come  of  age,  others  might  be  brrn 
having  like  interests,  so  that  it  would  be  difficult  ever  to  esta- 
blish a  will,  so  that  it  might  not  be  drawn  in  question  after- 
wards by  certiorari.  We  have  stated,  in  the  former  part  of 
this  opinion,  the  cogent  reasons  why  a  subject,  on  which  so 
many  dependent  and  derivative  rights,  interests  and  duties  are 
founded,  as  that  of  the  probate  of  a  will,  or  the  grant  of  let- 
ters of  administration,  should  be  speedily  and  definitively 
settled.  The  power  vested  in  judicial  tribunals  to  appoint 
guardians  ad  litem,  to  supply  the  want  of  capacity  and  pro- 
vide for  the  security  and  protection  of  persons  under  disability, 
seems  wisely  designed,  and  perfectly  adapted  to  protect  the 
rights  of  such  persons,  so  that  the  regular  administration  of 
justice  may  proceed,  without  serious  danger  of  injury  or  op- 
pression to  weak  and  incapable  persons. 

Petition  dismissed. 
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The  Inhabitants  of  Braintree  vs.  The  County  Commis* 
sioners  of  Norfolk* 

County  commissioners,  in  laying  out  a  turnpike  as  a  highway,  have  no  power  to 
require  a  town  to  tend  the  draw  in  a  bridge  oyer  a  navigable  river  and  to  keep 
lamps  lighted  thereon,  in  the  same  manner  as  the  turnpike  corporation  wen 
required  by  their  charter  to  do ;  and  if  the  commissioners,  as  a  part  of  such  lay- 
ing out,  require  this  of  the  town,  the  whole  laying  out  is  void,  and  their  proceed 
ings  will  be  set  aside  on  certiorari. 

This  was  a  petition  for  a  writ  of  certiorari^  in  which  the 
petitioners  alleged  that  the  county  commissioners  for  this 
county,  at  their  meeting  in  June,  1851,  adjudged  that  common 
convenience  and  necessity  required  the  whole  of  the  Braintree 
and  Weymouth  turnpike,  in  the  towns  of  Braintree,  Quincy 
and  Weymouth,  to  be  laid  out  as  a  public  highway ;  that  on 
the  15th  of  August,  1851,  they  located  the  turnpike  as  a 
public  highway  through  the  towns  of  Braintree,  Quincy  and 
Weymouth,  by  certain  metes  and  bounds,  particularly  set 
forth  in  the  record  of  the  commissioners ;  that  the  respond- 
ents had  ordered  the  petitioners  to  construct  so  much  of  the 
turnpike  as  lay  within  the  town  of  Braintree  as  a  public 
highway  in  the  manner  specified  by  the  commissioners,  within 
ten  months  from  the  date  of  the  commissioners'  return ;  that 
the  commissioners  had  located  a  portion  of  the  turnpike  as 
a  public  highway  in  Braintree  over  a  certain  large  and  navi- 
gable river,  where  the  tide  ebbs  and  flows,  and  where  vessels 
were  accustomed  to  pass,  called  Iron  Works  river,  and  had 
ordered  a  bridge  over  the  river  to  be  put  in  safe  repair,  and 
maintained  by  the  petitioners ;  and  also  that  the  petitioners 
should  maintain  a  draw  in  the  bridge,  and  keep  an  agent 
there  to  tend  the  same,  and  keep  lamps  thereon,  lighted  in  the 
same  way  and  manner,  as  was  provided  in  the  act  incorporat- 
ing the  turnpike  corporation,  to  be  done  by  the  corporation ; 
that  the  bridge  is  a  great  injury  to  the  town  of  Braintree, 
and  the  maintaining  of  the  same  would  be  a  grievous  burden, 
and  that  the  petitioners  were  informed  and  believed  that  the 
commissioners  had  no  jurisdiction  or  authority  in  law  to 
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locate  the  turnpike  as  a  public  highway  over  navigable 
waters  as  above  stated,  nor  to  impose  upon  the  town  of 
Braintree  any  of  the  duties  or  liabilities  of  the  turnpike  cor- 
poration, as  to  maintaining  a  drawbridge,  or  a  draw  in  the 
bridge  over  Iron  Works  river;  and  that  by  reason  of  such 
erroneous  and  wrongful  proceedings  the  petitioners  had  been 
greatly  injured. 

The  record  of  the  laying  out  of  the  turnpike  as  a  high- 
way by  the  commissioners,  after  particularly  stating  the  metes 
and  bounds  thereof,  proceeds  as  follows :  "  Said  towns  of 
Weymouth,  Braintree  and  Quincy  are  respectively  required, 
within  ten  months  from  the  date  of  this  return,  to  cause  the 
travel  path  of  said  highway  in  each  of  said  towns  to  be  con- 
structed at  least  twenty-three  feet  in  width  in  the  clear,  and 
exclusive  of  side  gutter,  crowning  not  less  than  nine  inches, 
and  to  be  well  and  evenly  gravelled,  no  rocks  or  large  stones 
to  be  left  within  eight  inches  of  the  surface  of  the  travel 
path ;  and,  with  the  exception  of  Shaw's  hill,  and  Tufts's  hill 
so  called,  in  Weymouth,  and  the  hill  near  the  house  of  Minott 
B.  Thayer,  Esq.,  in  Braintree,  all  hills  are  to  be  so  lowered, 
and  the  valleys  adjoining  each  so  filled,  as  to  have  no  ascent 
or  descent  in  said  travel  path  of  more  than  three  degrees 
from  a  horizontal  level.  Substantial  side  railings  are  to 
be  erected  and  maintained  on  all  bridges  and  embankments 
of  the  height  of  thirty  inches  or  more.  The  bridge  and  the 
draw  in  the  bridge  over  the  Iron  Works  river,  so  called,  in 
Braintree,  to  be  put  and  kept  in  safe  repair  by  said  town,  and 
an  agent  employed  to  tend  the  same,  and  to  keep  lamps 
thereon  lighted,  in  the  same  way  and  manner  as  is  provided 
in  the  act  incorporating  said  Braintree  and  Weymouth  turn- 
pike corportion,  passed  March  4,  1803."  (St.  1802,  c.  102.) 
Then  followed  the  assessment  of  damages. 

C.  T.  Russell,  for  the  petitioners. 

J.  X  Clarke  and  -F.  A.  Kingsbury,  for  the  respondents. 

Fletcher,  J.*  It  appears  by  the  record  of  the  laying  out 
of  the  road,  in  this  case,  that  the  town  of  Braintree  is  required 

*  The  Chief  Justice  did  not  sit  in  this 
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by  the  commissioners,  as  a  part  of  the  laying  out,  to  employ 
an  agent  to  tend  the  draw  in  the  bridge  over  the  Iron  Works 
river,  so  called,  in  Braintree,  and  to  keep  lamps  therein  light- 
ed, in  the  same  way  and  manner  as  is  provided  in  the  act 
incorporating  the  Braintree  and  Weymouth  turnpike  corpo- 
ration. 

The  commissioners  surely  had  no  authority  to  impose  this 
burden  on  the  town.  Towns  cannot  be  required  to  do  any 
more,  in  regard  to  roads,  than  they  are  required  by  statute  to 
do.  Their  duties,  in  this  respect,  are  wholly  statutory,  and 
there  certainly  is  no  statute  requiring  them  to  tend  a  draw  in 
a  bridge  over  a  navigable  river.  A  town  may  be  required  to 
make  a  road ;  and  every  town  is  obliged  to  keep  the  highways 
within  its  bounds  safe  and  convenient  for  travellers.  All  the 
duties  of  towns,  in  regard  to  roads,  relate  to  the  travel  along 
the  highway ;  but  tending  the  draw  in  this  bridge  was  not  for 
the  benefit  of  the  travel  on  the  road,  but  wholly  for  the  con- 
venience of  the  navigation  of  the  river.  The  law  imposes  no 
such  burden  on  a  town  for  the  benefit  of  navigation,  and 
no  such  burden  can  be  lawfully  imposed  by  the  commission- 
ers. 

The  laying  out  of  the  whole  road,  being  one  entire  act, 
and  the  part  imposing  on  the  town  of  Braintree  the  duty  of 
tending  the  draw  in  the  bridge  being  unlawful,  and  being  a 
material  part,  which  cannot  be  separated  from  the  rest,  the 
whole  laying  out  is  invalid. 

It  is  not  necessary  to  consider  the  other  questions  raised  in 
the  case.  Writ  of  certiorari  to  issue. 


Josiah  Bates  vs.  The  Weymouth  Iron  Company. 

A.  mill  owner,  who  erects  a  reservoir  dam  on  his  own  land,  across  a  natural  stream 
other  than  the  stream  on  which  his  mill  is  situated,  and  constructs  an  artificial 
channel  from  the  reservoir  to  his  mill  pond,  for  the  purpose  of  conducting 
water  from  the  reservoir  to  his  mill,  and  also  to  enable  him  to  use  the  reservoir 
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for  the  purpose  of  holding  the  surpltis  water  of  the  mill  pond,  is  liable,  notwith- 
standing the  mill  act  (Rev.  Sts.  c.  116),  to  an  action  on  the  case  for  the  flowing 
thereby  occasioned  of  the  land  of  another  person  situated  above  the  reservoir  on 
the  stream  across  which  the  reservoir  dam  is  built. 

This  was  an  action  on  the  case  for  making  and  maintain* 
ing  a  dam  in  Weymouth  across  a  stream  running  through 
the  plaintiff's  land,  and  below  the  same,  and  overflowing  it. 
The  defendants  justified  under  the  mill  acts,  and  contended 
that  an  action  at  common  law  could  not  be  maintained,  but 
that  the  plaintiff's  only  remedy  was  by  a  complaint  for  a 
sheriff's  jury  to  assess  the  damages. 

The  case  was  submitted  to  the  court  upon  the  following 
statement  of  facts :  — 

u  The  defendants  have  a  rolling-mill  on  Back  river  in  Wey- 
mouth, with  a  number  of  wheels,  with  as  many  gates  to  ad- 
mit water  to  the  wheels.  The  water  from  one  of  the  wheels 
passes  off  much  lower  than  the  water  from  the  others,  and 
thence  passes  down  the  natural  channel  of  Back  river,  and 
about  fourteen  feet  lower  than  the  channel  leading  frorr 
the  rolling-mill  dam  to  the  lower  pond.  The  rolling-mill  darr. 
is  about  fifty  rods  west  of  the  lower  pond  and  dam.  The 
water,  which  passes  under  the  other  wheels  used  for  driving 
the  machinery  in  the  rolling-mill,  does  not  pass  down  the 
natural  channel  aforesaid,  but,  by  means  of  an  artificial  chan- 
nel, made  before  the  memory  of  any  man  now  living,  runs  to 
the  lower  pond  above  named,  on  the  dam  of  which  are  situated 
the  nail  factory,  forge  and  grist-mill  of  the  defendants.  The 
grist-mill  is  as  old  as  the  dam.  The  nail  factory  was  built 
about  twenty  years  ago  as  a  tack  factory ;  and  was  sold  to 
the  defendants  about  six  years  ago,  when  they  converted  the 
tack  factory  into  a  nail  factory,  and  about  one  year  after  their 
purchase,  enlarged  the  nail  factory,  and  put  in  machinery  for 
making  nails  requiring  more  water  power  than  the  tack  fao 
tory  did.  The  defendants  first  erected  the  forge  on  the  lower 
dam  in  1847. 

u  The  capacity  of  the  basin  of  the  defendants'  lower  pond, 
which  drives  the  nail  factory,  forge  and  grist-mill,  since  the 
enlargement  of  the  nail  factory  and  the  building  of  the  forgo, 
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is  insufficient  for  the  constant  running  of  the  nail  factory,  forge 
and  grist-mill ;  and  for  want  of  room,  the  proximity  of  high- 
ways, and  the  slope  of  the  land  on  the  south  side  thereof, 
cannot  be  enlarged  except  by  a  reservoir  at  a  distance  there- 
from. The  lower  pond  is  about  the  same  size  as  it  always 
was,  except  a  small  enlargement  by  the  defendants  since  they 
purchased  six  years  ago.  The  lower  pond  is  so  small,  and 
the  flow  of  the  water  from  the  rolling-mill  dam  to  the  lower 
dam  is  so  much  greater  than  the  amount  of  flow  during  the 
same  period  of  time  from  the  nail-mill,  forge  and  grist-mill, 
that  when,  prior  to  the  summer  of  1848,  the  rolling-mill  was 
in  full  operation,  the  lower  dam  could  not  retain  all  the  water 
for  use  as  it  came  from  the  upper  dam,  but  a  great  portion  of 
it  ran  to  waste.  Prior  to  the  year  1848,  when  the  rolling-mill 
was  stopped,  there  was  not  a  supply  of  water  to  run  the  nail 
factory,  forge  and  grist-mill,  and  before  the  reservoir  herein- 
after mentioned  was  made,  the  business  at  the  nail  factory 
and  forge  was  therefore  an  intermittent  one,  unless  water  was 
let  down  from  the  rolling-mill  for  the  purpose,  without  being 
used  for  running  the  rolling-mill. 

"  Prior  to  the  year  1848,  a  brook,  or  small  river,  ran  from 
a  place  above  where  is  now  the  reservoir  pond  hereinafter  de- 
scribed, and  through  about  the  centre  of  the  reservoir,  through 
the  plaintiff's  land  flowed,  and  out  at  the  north-westerly  end 
of  what  is  now  the  reservoir,  and  thence  into  the  natural 
channel  of  the  Back  river,  at  a  place  about  eight  rods  south- 
easterly of  the  lower  pond,  and  far  below  the  bottom  thereof, 
and  of  course  not  discharging  itself  into  the  lower  pond. 
The  part  of  the  plaintiff's  land  flowed  is  from  eighty  to  one 
lundred  rods  south  of  the  lower  pond. 

"  In  the  year  1848,  the  defendants,  for  the  purpose  of  create 
ing  a  reservoir  for  their  lower  pond,  erected  on  their  own  land 
a  dam  across  the  brook  four  or  five  rods  below,  and  north  of 
the  northerly  boundary  line  of  the  land  of  the  plaintiff  that 
is  flowed,  and  thereby,  and  by  natural  high  hills  of  land  at  each 
extremity  of  the  dam,  raised  a  pond  of  water  so  as  to  flood 
more  than  two  acres  of  the  plaintiff's  land,  and  dug  and 
made  an  artificial  canal  (the  bottom  of  which  is  about  three 
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feet  lower  than  the  surface  of  the  water  in  the  lower  pond 
when  full)  on  their  own  land,  from  the  lower  pond,  and  cross- 
ing oyer  the  natural  channel  of  Back  river,  about  fourteen 
feet  higher  than  the  surface  of  the  water  therein,  and  extend- 
ing in  a  southerly  direction  into  the  reservoir  pond,  at  the 
north-easterly  end  thereof.  The  reservoir  dam  is  about  seventy- 
five  rods  south  of  Back  river.  The  plaintiff  owned  no  land 
between  the  reservoir  dam  and  Back  river. 

u  The  reservoir  pond  was  created  for  two  purposes.  One 
purpose  was  to  retain  and  save  water  sufficient  to  let  down 
from  the  reservoir  into  the  lower  pond  to  drive  the  nail  fac- 
tory and  forge,  when  the  rolling-mill  was  stopped,  or  when 
there  was  a  scarcity  of  water  from  that  source.  The  other 
and  principal  purpose  was  to  save  the  water  coming  from  the 
rolling-mill  when  in  full  operation,  and  a  great  part  of  which 
water  would  otherwise  (from  the  want  of  the  capacity  of  the 
basin  of  the  lower  pond)  have  gone  to  waste,  by  setting  the 
same  back  up  the  artificial  sluice  into  the  reservoir,  until  by 
the  using  of  the  water  of  the  lower  pond,  and  the  consequent 
reduction  of  its  height,  the  water  flowed  from  the  reservoir 
into  it.  In  the  course  of  running  the  rolling-mill  and  the 
nail  factory  and  the  forge,  the  water  flowed  from  the  reservoir 
into  the  lower  pond,  and  from  the  latter  into  the  former,  ac- 
cording as  the  rolling-mill  was  in  operation,  with  a  full  stream 
or  not,  and  by  this  arrangement  the  water  from  the  rolling- 
mill  was  pretty  much  saved  for  use.  Nearly  every  day  since 
the  reservoir  and  artificial  sluice  thereto  were  both  com- 
pleted, and  when  the  nail  factory,  forge  and  rolling-mill  were 
in  operation,  the  water  might  be  found  running  in  the  sluice, 
one  way  in  one  part  of  the  day,  and  the  other  way  in  the 
other  part  of  the  day. 

u  There  is  no  dam  on  Back  river  that  would  flood  the  plain 
tilTs  land  without  the  reservoir  and  artificial  canal  hereinbe- 
fore described.  If  any  dam  was  built  below  the  rolling-mill 
dam,  on  the  natural  channel  of  Back  river,  that  would  cause 
the  water  to  flow  upon  the  plaintiff's  land  that  is  now  flowed, 
it  would  flow  up,  and  essentially  obstruct  the  running  of  the 
lower  wheel  of  the  rolling-mill  dam* 
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"  The  defendants  can  ordinarily  keep  the  water  ad  high  a* 
the  reservoir  dam  now  is,  without  setting  the  water  back  from 
the  lower  pond  into  the  reservoir,  in  which  case  they  would 
use  it  only  to  let  down  into  the  lower  pond,  when  the  rolling- 
mill  was  stopped,  or  there  was  a  scarcity  of  water  coming 
into  the  lower  pond  from  the  rolling-mill,  but  a  considerable 
portion  of  the  time,  and  especially  in  the  summer  season,  the 
water  would  not  be  so  high  in  the  reservoir  as  the  dam  thereof 
is,  unless  the  water  was  set  back  from  the  lower  pond  into  the 
reservoir,  as  above  described. 

"  By  means  of  a  stop-water,  put  in  on  the  10th  day  of  Feb- 
ruary, 1851,  the  water  was  prevented  from  being  thrown  up 
from  the  lower  pond  into  the  reservoir,  or  from  running  down 
therefrom,  except  from  the  waste-gate  of  the  reservoir,  which 
stop-water  remained  on  the  17th  of  February,  1851,  when  a 
current  of  water,  one  inch  in  depth  and  twenty-six  inches  in 
width,  was  found  to  be  running  over  the  top  of  the  waste-gate 
after  the  reservoir  was  full, 

"  If,  upon  the  whole  matter,  the  court  shall  be  of  the  opinion 
that  an  action  at  common  law  can  be  maintained,  then  the 
defendants  are  to  be  defaulted,  and  the  damages  are  to  be 
assessed  by  a  jury  at  the  bar  of  this  court ;  but  if  the  court 
shall  be  of  the  opinion,  that  the  plaintiff's  only  remedy  is  by 
a  complaint  for  the  sheriff's  jury  to  assess  the  damages,  then 
the  plaintiff  is  to  become  nonsuit." 

X  J.  Clarke,  for  the  plaintiff 

E.  Ames,  for  the  defendants. 

Shaw,  C.  J.  This  case  presents  a  new  question  under  the 
mill  acts.  The  relative  rights  of  land  owners  and  mill  owners 
are  founded  on  the  established  rule  of  the  common  law,  that 
every  proprietor,  through  whose  territory  a  current  of  water 
flows,  in  its  course  towards  the  sea,  has  an  equal  right  to  the 
use  of  it,  for  all  reasonable  and  beneficial  purposes,  including 
the  power  of  such  stream  for  driving  mills,  subject  to  a  like 
leasonable  and  beneficial  use,  by  the  proprietors  above  him  and 
below  him,  on  the  same  stream.  Consequently,  no  one  can 
deprive  another  of  his  equal  right  and  beneficial  use,  by  cor- 
rupting the  stream,  by  wholly  diverting  it,  or  stopping  it  from 
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the  proprietor  below  him,  or  raise  it  artificially,  so  as  to  cause 
it  to  flow  back  on  the  land  of  the  proprietor  above.  This 
rale,  in  this  commonwealth,  is  slightly  modified  by  the  mill 
acts,  by  the  well  known  provision,  that  when  a  proprietor 
erects  a  dam  on  his  own  land,  and  the  effect  is,  by  the  ne- 
cessary operation  of  natural  laws,  that  the  water  sets  back 
upon  some  land  of  the  proprietor  above,  a  consequence  which 
he  may  not  propose  as  a  distinct  purpose,  but  cannot  pre* 
vent,  he  shall  not  thereby  be  regarded  as  committing  a  tort, 
and  obliged  to  prostrate  his  dam,  but  may  keep  up  his  dam, 
paying  annual  or  gross  damages,  the  equitable  assessment  of 
which  is  provided  for  by  the  acts.  It  is  not  a  right  to  take 
and  use  the  land  of  the  proprietor  above,  against  his  will,  but 
it  is  an  authority  to  use  his  own  land  and  water  privilege  to 
his  own  advantage  and  for  the  benefit  of  the  community.  It 
is  a  provision  by  law,  for  regulating  the  rights  of  proprietors, 
on  one  and  the  same  stream,  from  its  rise  to  its  outlet,  in  a 
manner  best  calculated,  on  the  whole,  to  promote  and  secure 
their  common  rights  in  it 

The  question  in  this  case,  with  slight  modification,  may  be 
stated  in  the  words  of  the  learned  counsel  for  the  defendants. 
It  is  this ;  whether,  by  the  true  construction  of  the  Rev.  Sts. 
c.  116,  a  mill  owner,  having  mills  on  one  stream,  who  has  not 
sufficient  water  from  that  stream,  may  erect  a  reservoir  upon 
his  own  land  across  another  natural  stream,  between  which 
and  the  former  there  is  no  natural  connection,  except  at  their 
confluence  below,  (for  convenience  this  second  stream  may  be 
called  a  brook),  and  raise  a  head  of  water,  and  thereby  flow 
the  land  of  another  person  above,  through  which  such  natural 
stream  (the  brook)  runs  down  to  the  reservoir  dam,  and  then 
conduct  the  water  from  the  reservoir  upon  his  own  land,  by 
an  artificial  channel,  down  to  the  pond  on  which  his  own  mill 
stands,  and  not  be  liable  to  an  action  at  common  law ;  such 
artificial  channel  being  kept  much  higher  than  the  natural 
outlet  of  the  brook,  in  order  to  turn  it  into  the  plaintiff's  pond, 
to  add  to  his  power  derived  from  the  other  stream* 

The  second  question,  supposing  he  has  a  right  to  raise 
his  reservoir  on  the  brook,  in  order  to  collect  all  the  water 

vol.  viii.  47 


Digitized  by  VjOOQlC 


554  NORFOLK. 


Bates  v.  Weymouth  Iron  Company. 


which  the  brook  alone  would  afford,  and  turn  it  into  his  lower 
pond,  derived  from  another  source,  namely,  the  main  body  of 
the  Back  river,  after  passing  through  the  rolling-mill,  is  whe- 
ther he  may  make  use  of  the  same  artificial  channel,  kept  at 
a  height  greatly  above  the  natural  bed  of  the  stream,  Back 
river,  and  carried  across  it  by  means  of  a  trunk  or  aqueduct, 
to  convey  the  surplus  water  coming  from  the  rolling-mill  to 
the  lower  pond,  and  so  use  the  reservoir  made  upon  the  brook, 
as  a  reservoir  for  the  water  from  the  rolling-mill,  being  a  larg& 
portion  of  the  volume  of  water  naturally  flowing  down  Back 
river,  and  carried  to  the  rolling-mill  by  means  of  a  dam  across 
that  river  above  the  rolling-mill. 

There  is  no  doubt  that  a  reservoir  dam  is  a  mill  dam  with- 
in the  meaning  and  provision  of  the  mill  acts.  It  is  not  neces- 
sary that  the  dam  be  immediately  connected  with  or  quite 
near  the  mill ;  it  is  sufficient,  though  at  a  considerable  dis- 
tance, that  it  be  directly  and  obviously  subservient  to  the  pur- 
pose of  carrying  a  milL  Wolcott  Woollen  Manuf.  Co.  v.  Up- 
ham,)  5  Pick.  292 ;  Fiske  v.  Framingham  Mawuf.  Co.  12  Pick. 
68.  And  when  the  remedy  under  the  mill  acts  can  be  had, 
it  is  exclusive,  and  a  bar  to  an  action  at  common  law  as  for 
a  nuisance.     Stowell  v.  Flaggy  11  Mass.  364. 

In  the  present  case,  on  the  first  question,  the  court  are  in- 
clined to  the  opinion,  that  the  defendants  were  not  justified 
by  the  mill  acts,  in  placing  a  dam  across  the  brook,  and  cre- 
ating a  reservoir  thereby,  so  as  to  flow  the  plaintiff's  land, 
when  the  purpose  was,  not  to  carry  any  mill  erected  on  that 
stream,  but  to  increase  in  a  small  degree  the  quantity  of 
water  in  the  defendants'  lower  pond,  for  the  use  of  his  mills, 
said  pond  being  supplied  from  another  source,  namely,  the 
water  flowing  from  the  dam  above  the  rolling-mill,  after 
Deing  used  in  the  rolling-mill,  and  thence  passing  down  to 
the  defendants'  lower  pond.  A  reservoir  dam  must  still  be 
a  mill  dam,  in  order  to  be  within  the  mill  acts;  and  the 
main  purpose  and  design  of  the  acts  was  to  supply  some 
mill  on  the  same  stream.  The  mill  power  which  could  be 
supplied  from  the  brook  alone,  would  manifestly  be  very 
small.     On  one  occasion,  in  the  middle  of  February,  the 
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water  was  raised  from  the  brook,  and  after  being  kept  up  a 
week,  it  rose  to  the  height  of  the  reservoir  dam,  and  carried  a 
very  small  stream  over  it  But  if  the  reservoir  could  be  used 
to  raise  the  water  of  that  stream,  for  a  mill  on  that  stream, 
it  might  be  neither  necessary  nor  useful  to  keep  it  up  a  whole 
year,  or  to  keep  up  a  mill  at  all ;  and  so  the  complainant  might 
be  wholly  relieved,  or  held  subject  to  a  lesser  servitude. 

But  we  have  not  thought  it  necessary  to  examine  this  point 
with  so  much  care,  as  we  should  if  the  decision  depended  oa 
it,  because  the  court  are  all  of  opinion,  that  the  defendants 
were  not  justified  by  the  mill  acts,  in  using  the  reservoir  raised 
by  the  dam,  on  the  brook,  to  receive  and  hold  water  coming 
from  the  rolling-mill,  for  the  use  of  the  defendants'  lower  pond, 
to  supply  the  grist-mill,  forge  and  nail  factory.  This  seems 
to  have  been  the  principal  use  of  it.  It  appears  that,  upon 
an  experiment  made  about  the  middle  of  February,  when  it 
may  naturally  be  presumed  that  the  water  was  high,  after  the 
water  of  the  brook  had  been  stopped  a  week,  and  without 
any  access  of  water  from  the  trunk  or  artificial  canal,  the 
water  rose  at  the  reservoir  so  as  to  run  a  very  little  over  the 
dam.  But  if  the  water  of  the  brook  was  sufficient  to  keep 
it  at  that  height  a  great  part  of  the  year,  it  would  afford 
no  justification  for  turning  a  column  of  water  into  it  from 
another  source.  The  grant  of  power  made  by  the  mill  acts  is, 
to  raise  the  water  of  that  stream,  and  being  in  derogation  of 
common  right,  it  is  not  to  be  extended  by  construction  beyond 
the  just  and  fair  meaning  of  the  terms.  The  reason  and 
principle,  on  which  the  right  is  founded,  limits  it  to  that  of 
raising  the  water  of  that  stream.  To  this  a  passage  in  one 
of  the  cases  cited  by  defendant  seems  to  be  precisely  in 
point :  "  But  we  think  it  would  be  an  extension  of  the  prin- 
ciple not  warranted  by  the  statute,  if  it  were  so  construed  as 
to  authorize  one  person  to  make  a  canal  or  artificial  stream 
in  such  a  manner  as  to  lead  the  water  into  the  lands  of  an- 
other; and  in  such  case,  therefore,  the  right  of  the  party, 
whose  lands  are  flowed,  to  recover  damages  by  an  action  at 
common  law,  is  not  taken  away  or  impaired."  Fiske  v.  From* 
mgham  Manufacturing  Co.  12  Pick.  72. 
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According  to  the  agreement  of  the  parties,  the  defend- 
ants are  to  be  defaulted,  and  damages  assessed  for  the  plain- 
tiff 


Chester  Judson  &  another  vs.  Thomas  Adams. 

A  writ  of  replevin  in  an  action  pending  in  Norfolk,  which  alleges  the  taking  of 
the  goods  to  have  been  in  Suffolk,  may  be  amended  by  alleging  the  taking  to 
have  been  in  Norfolk. 

A  writ  of  replevin  may  be  issued  by  the  clerk  of  the  courts  in  one  county,  return- 
able in  another. 

It  is  no  ground  for  dismissing  an  action  of  replevin,  that  in  the  replevin  bond, 
taken  by  the  officer  serving  the  writ,  the  sureties  are  described  as  partnerships, 
and  sign  and  seal  the  same  in  their  partnership  names. 

A  having  made  a  contract  with  B,  to  manufacture  certain  articles  for  him,  from 
materials  to  be  furnished  by  the  latter,  and  B  having  agreed  to  pay  therefor 
such  amount  as  should  arise  from  the  profits  of  the  business,  together  with  ten 
per  cent  on  the  amount  of  sales  of  goods  manufactured ;  it  was  held,  that  the 
terms  of  the  contract  did  not  constitute  A  and  B  partners,  and  that  articles 
manufactured  under  it,  and  in  the  shop  of  A,  were  not  liable  to  attachment  as 
his  property. 

This  was  an  action  of  replevin,  commenced  in  the  court  of 
common  pleas,  for  "  all  the  glass  ware  now  in  the  Norfolk 
Glass  Works  in  Roxbury,  and  the  buildings  belonging  to  said 
works;  all  the  moulds  in  said  said  glass  works  so  called;  all 
the  sand,  rosin,  soda  ash,  lime,  and  other  materials  for  the 
manufacture  of  glass,  now  in  or  about  said  works,  being  the 
same  under  attachment  by  Thomas  Adams,  sheriff,  as  the 
property  of  one  Joseph  Foster,  over  which  he  has  now  pos- 
session and  control ;  also  all  the  glass,  moulds  and  materials 
for  manufacturing  glass,  now  under  attachment  by  said 
Adams,  wherever  they  may  be  in  said  Roxbury,  which  he 
claims  as  the  property  of  said  Foster;  all  of  the  value  of 
eight  hundred  dollars ;  belonging  to  Chester  Judson,  doing 
business  under  the  style  of  Judson  &  Co.  of  Newton,  in  the 
county  of  Middlesex,  doing  business  in  Boston,  in  the  county 
of  Suffolk,  and  Henry  B.  Williams  of  said  Newton,  merchant, 
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plaintiffs,  now  attached  by  Thomas  Adams,  sheriff  of  Rox- 
bury,  in  said  county  of  Norfolk,  at  said  Roxbury,  in  the 
county  aforesaid." 

The  writ  alleged  the  taking  to  be  at  Boston.  The  coroner 
who  served  the  writ  returned  thereon,  among  other  things, 
that  by  virtue  thereof  he  took  from  the  plaintiffs  a  bond  to 
the  defendant  with  sufficient  sureties,  approved  by  the  coro 
ner,  in  a  penalty  double  the  value  of  the  property,  as  ascer- 
tained by  agreement  of  the  parties,  with  condition  to  prose- 
cute the  replevin  to  final  judgment,  and  to  pay  such  costs  and 
damages  as  the  defendant  should  recover  against  the  plain- 
tiffs, and  also  to  return  the  property  in  case  such  should  be 
the  final  judgment  The  bond  was  in  the  usual  form ;  but 
the  sureties  were  described  only  as  "  Baker  &  Chase,  and  W. 
&  W.  K.  Lewis,  merchants,  of  Boston,"  and  the  bond  was 
executed  by  them  respectively  by  the  same  names. 

The  defendant  pleaded  the  general  issue ;  and  specified  in 
his  defence,  that  as  sheriff  of  this  county  he  attached  the 
goods  replevied  as  the  property  of  one  Foster  on  eight  writs 
against  him,  and  that  Foster  was  the  owner  or  part  owner  of 
the  property  at  the  time  of  the  attachment 

At  the  return  term,  the  defendant  moved  to  dismiss  the  ac- 
tion for  the  following  reasons :  1.  Because  the  writ  alleged, 
that  the  goods  replevied  were  taken  at  Boston,  and  therefore 
the  action  lay  only  in  the  county  of  Suffolk ;  2.  Because  the 
writ  was  not  subscribed  by,  nor  did  it  issue  from  the  office  of, 
the  clerk  of  this  court  for  the  county  of  Norfolk ;  3.  Because 
no  replevin  bond,  sufficient  in  law,  was  given  to  the  defendant 
before  service  of  the  writ 

The  plaintiffs  thereupon  moved  to  amend  by  alleging  the 
taking  to  be  in  Roxbury  instead  of  Boston ;  which  motion 
was  allowed,  and  the  motion  to  dismiss  overruled,  by  Bying* 
ton,  J.,  before  whom  the  case  was  afterwards  tried. 

The  plaintiffs,  in  support  of  their  action,  introduced  in  evi« 
dence  a  contract  in  writing,  between  them  on  the  one  part, 
and  the  said  Foster  on  the  other,  for  the  manufacture  by  him 
of  certain  articles  for  the  plaintiffs;  and  it  was  admitted, 
that  the  articles  replevied  were  manufactured  by  Foster  from 
47* 


Digitized  by  VjOOQlC 


058  NORFOLK. 


Judson  &  another  v.  Adams. 


materials  furnished  by  the  plaintiffs,  under  the  contract,  and 
that  they  were  in  Foster's  shop  at  the  time  of  the  attach* 
ment 

The  material  parts  of  the  contract  were  as  follows :  — 

First,  said  Judson  &  Co.  and  said  Williams  agree  to  furnish  such  materials  as 
are  required  for  the  purpose  of  manufacturing  and  making  glass  bottles  and  such 
other  glass  ware  as  they  may  from  time  to  time  decide  upon  to  be  manufactured. 
And  said  Foster  agrees  to  manufacture  said  materials,  furnished  by  said  Judson  & 
Co.  &  Williams,  into  such  glass  ware  as  they  shall  direct,  and  to  do  the  same  in  a 
faithful  and  workmanlike  manner,  and  to  give  his  whole  time  and  attention  to  said 
business,  and  to  see  that  no  unnecessary  waste  is  made  of  any  property  belonging 
to  said  Judson  &  Co.  and  said  Williams,  and  that  no  wares  or  other  property  shall 
be  permitted  to  go  from  the  works,  without  the  consent  of  and  an  account  of  the 
same  being  rendered  to  said  Judson  &  Co.  and  said  Williams  (or  said  Judson  & 
Co.  who  are  to  act  as  agents  in  conducting  the  business.)  Said  Foster  furthoi 
agrees  to  hire  the  buildings  and  works  necessary  to  carry  on  said  manufacturing, 
and  to  hire  and  pay  all  the  workmen,  and  pay  all  the  expense  of  conducting  and 
carrying  on  the  business. 

For  and  in  consideration  of  which,  said  Judson  &  Co.  and  said  Williams  agree 
to  pay  said  Foster  such  amount  as  shall  arise  from  the  profits  of  the  business,  after 
first  deducting  the  cost  of  all  materials  furnished,  and  incidental  expenses  incurred 
by  said  Judson  &  Co.,  together  with  ten  per  cent  on  the  amount  of  sales  of  all 
ware  manufactured  at  said  works. 

Said  Judson  &  Co.  and  said  Williams  to  keep  a  strict  and  just  account  of  all 
wares  sold,  and  to  make  up  the  sales  once  a  month,  and  to  render  a  statement 
thereof  to  said  Foster,  if  so  required,  and  to  pay  said  Foster  the  amount  which  shall 
be  due  him,  arising  from  the  profits  of  the  business,  from  time  to  time  as  required, 
reserving  to  themselves  the  right  to  retain  in  their  own  hands  one  quarter  of  the 
amount  found  to  be  due  to  said  Foster,  from  time  to  time,  and  are  not  bound  to 
pay  the  same  to  the  said  Foster  until  a  yearly  or  general  settlement  is  made,  but 
the  said  one  quarter  amount  shall  remain  as  security  for  the  faithful  performance 
of  this  agreement,  on  the  part  of  said  Foster. 

Said  Judson  &  Co.  and  said  Williams  agree  to  deliver  to  said  Foster  money 
from  time  to  timb  for  the  purpose  of  paying  off  the  men  employed ;  but  it  is  dis- 
tinctly understood  and  agreed,  that  said  Foster  is  to  pay  said  men  employed  by 
him,  and  all  rent  for  said  Roxbury  Glass  Works,  and  that  Judson  &  Co.  and  said 
Williams  are  in  no  way  liable  for  the  labor  of  said  men  or  rent,  unless  by  special 
agreement 

This  agreement  to  continue  during  the  pleasure  of  said  Judson  &  Co.  and  said 
Williams,  and  said  Foster  shall  in  no  case  give  up  or  transfer  to  any  person  the 
said  works  or  business,  without  the  consent  of  said  Judson  &  Co.  and  said  Wil- 
liams ;  and  said  Judson  &  Co.  and  said  Williams  shall  not  discontinue  it  without 
first  giving  6aid  Foster  reasonable  notice ;  but  if  not  found  to  be  an  object  to  them 
to  continue  to  carry  on  the  business,  they  may  at  any  time  discontinue  it. 

The  defendant  contended  that  the  contract,  upon  its  face, 
was  fraudulent  and  void  as  to  attaching  creditors,  and  asked 
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the  judge  so  to  rale,  but  the  judge  refused.  The  defendant 
also  contended  that  it  was  a  question  to  be  determined  by  the 
jury,  upon  an  inspection  of  the  instrument,  whether  the  con- 
tract  was  fraudulent ;  but  the  judge  ruled,  that  the  contract 
was  not  fraudulent  on  the  face  of  it,  or  by  any  terms  contained 
in  it,  as  to  the  attaching  creditors  of  Foster,  and  that  whethei 
it  was  so  or  not,  was  a  question  to  be  decided  by  the  judge, 
and  not  by  the  jury. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  de- 
fendant excepted. 

F.  Hilliardj  for  the  defendant. 

C.  G.  Davis,  for  the  plaintiffs. 

Dewey,  J.  The  defendant,  at  the  return  term,  moved  to 
dismiss  the  action  for  various  reasons  stated  in  his  motion,  all 
of  which,  as  they  arise  upon  motion,  must  necessarily  be  for 
causes  apparent  on  the  record  or  face  of  the  proceedings. 

1.  It  was  contended,  that  replevin  being  a  local  action,  the 
allegation  in  the  writ,  that  the  goods  replevied  were  taken  at 
Boston,  was  fatal  to  the  maintenance  of  this  action  in  the 
county  of  Norfolk.  But  this  being  obviously  a  clerical  error, 
and  it  being  apparent  that  the  real  grievance  complained  of 
was  a  taking  in  Norfolk,  the  court  of  common  pleas  very  pro- 
perly allowed  the  plaintiff  to  amend,  and  allege  the  taking  to 
be  at  Roxbury,  instead  of  Boston. 

2.  It  is  objected  to  the  writ  of  replevin,  that  it  did  not  issue 
from  the  office  of  the  clerk  of  the  courts  for  the  county  of 
Norfolk.  This  point  is  not  wholly  free  from  difficulty,  arising 
from  the  numerous  provisions  of  the  statutes  upon  the  sub- 
ject, and  in  some  apparent  conflict  with  each  other. 

The  provision  in  Rev.  Sts.  c.  90,  §  2,  is  quite  broad,  and 
embraces  in  its  language  writs  of  replevin.  It  is  this :  "All 
original  writs,  in  the  supreme  judicial  court  and  court  of  com- 
mon pleas,  may  be  issued  by  the  clerk  of  said  courts  in  any 
county,  and  bs  made  returnable  in  any  other  county."  A  writ 
of  replevin  is  an  original  writ,  and  so  within  the  words  of  the 
statute  provision.     Gould  v.  Barnard,  3  Mass.  199. 

The  ninth  section  of  the  act  in  amendment  of  the  revised 
statutes,  enacted  on  the  13th  of  February,  1836,  provides 
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that  "  all  writs  and  processes  issuing  from  the  court  of  com* 
mon  pleas  shall  be  signed  by  the  clerk  of  the  same  court  for 
any  county,  and  may  run  into  any  county."  This  provision 
also  clearly  embraces  writs  of  replevin. 

The  difficulty  does  not  arise  from  any  ambiguity  in  these 
statutes  standing  alone,  but  from  a  supposed  conflicting  pro- 
vision in  Rev.  Sts.  c.  113,  §  28,  being  the  chapter  on  the 
action  of  replevin,  and  the  proceedings  under  that  process. 
That  enactment  is  thus :  "  The  writ  shall  be  sued  out  of,  and 
returnable  to,  the  court  of  common  pleas  for  the  county  in 
which  the  goods  are  detained."  It  is  contended,  that  this  is  a 
special  provision  applicable  to  the  action  of  replevin,  and  be- 
ing so,  takes  the  case  out  of  the  general  provisions  in  the  sta- 
tutes above  referred  to.  If  it  was  clearly  so  intended,  we 
might  give  this  effect  to  it  as  a  special  provision  regulating 
the  process  of  replevin,  leaving  the  general  law  as  applicable 
solely  to  cases  not  specially  provided  for. 

But  there  are  considerations  quite  controlling  this  view  of 
the  case.  In  the  first  place,  the  113th  chapter  of  the  Rev, 
Sts.  does  not  in  terms  make  any  enactment  as  to  the  clerk 
who  is  to  issue  the  writ  It  is  only  by  implication  arising 
from  the  provision  as  to  the  court  that  is  to  have  the  juris- 
diction of  cases  of  replevin.  It  is  to  be  sued  out  of  and 
returnable  to  the  court  of  common  pleas  for  the  county  in 
which  the  goods  are  detained.  The  object  of  this  provision 
was,  to  declare  the  action  of  replevin  to  be  a  local  action. 
It  was  no  part  of  the  object  of  that  chapter  to  prescribe  the 
clerk's  office  from  which  the  writ  was  to  issue.  That  sub- 
ject was  fully  provided  for  in  another  chapter,  c.  82,  §  35,  as 
reported  by  the  commissioners  who  revised  the  statutes ;  and 
it  will  be  seen,  by  recurring  to  the  original  report,  that  they 
proposed,  by  c.  82,  §  35,  to  require  all  original  writs  to  issue 
from  the  clerk's  office  of  the  court  where  the  same  were 
made  returnable.  Such  being  the  case,  and  that  chapter 
regulating  the  matter  in  direct  terms,  it  can  hardly  be  sup- 
posed that  they  had  any  purpose,  by  the  words  used  in 
c.  113,  to  make  any  special  provisions  as  to  the  clerk's  office 
from  which  the  writ  was  to  issue. 
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By  further  pursuing  our  inquiries  on  this  subject,  we  find 
that  the  legislature  amended  the  report  of  the  commissioners! 
by  inserting  the  broad  provision  already  quoted  from  c.  90, 
§  2,  entirely  changing  the  provision,  and  authorizing  the  clerks 
of  courts  to  issue  all  original  writs  for  any  other  county, 
and  at  the  same  time  amended  §  35  of  c.  82,  by  introducing 
the  exception  "  of  all  original  writs "  from  the  provisions  of 
that  section.  Thus  the  matter  stood  at  the  time  of  enacting 
the  revised  statutes.  But  before  the  period  of  their  going 
into  operation,  an  act  was  passed  abolishing  the  distinction, 
in  this  respect,  between  original  writs  and  others,  and  provide 
ing  that  all  processes  and  writs  might  be  thus  issued  by  the 
clerk  of  any  county  returnable  into  any  other.  Thus  the 
whole  matter  is  now  regulated,  and  the  system  is  uniform. 
It  embraces  local  actions  as  well  as  others. 

This  is  a  matter  of  the  merest  form,  and  can  in  no  possible 
way  prejudice  the  rights  of  the  party  defendant.  The  statute 
furnishes  facilities  for  using  the  processes  of  the  courts,  and 
was  intended  as  a  remedial  provision  to  that  effect,  and  ought 
to  be  sustained  as  such,  if  practicable,  and  without  doing  vio- 
lence to  the  language  of  the  statutes.  We  are  satisfied  that 
the  purpose  of  the  provisions  of  c.  90,  §  2,  and  §  9  of  the  act 
of  February  13th,  1836,  was  thus  general,  and  embraces  the 
case  of  writs  of  replevin.  This  objection  to  the  writ  must 
therefore  be  overruled. 

3.  It  is  then  objected  to  the  maintenance  of  this  action, 
that  the  replevin  bond  is  insufficient  It  is  said  to  be  so,  be- 
cause the  bond  is  executed  by  partners  by  their  partnership 
name,  and  nothing  appears  to  show  that  any  one  member  was 
authorized  to  bind  the  firm.  It  is  to  be  borne  in  mind  that  this 
question  arises  on  a  motion  to  dismiss  the  action  for  errors 
apparent  on  the  face  of  the  bond.  Now  it  is  not  to  be  as- 
sumed, that  the  bond  has  been  executed  without  authority, 
and  does  not  bind  all  whom  it  purports  to  bind.  We  must 
take  it  upon  the  face  of  the  bond,  taken  in  connexion  with 
the  officer's  return  of  the  same  as  a  duly  executed  bond.  He 
has  certified  to  this  as  such  bond.  This  view  is  a  sufficient 
answer  to  a  motion  to  dismiss  for  the  cause  assigned.     If 
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questions  of  fact  as  to  the  execution  of  the  bond  are  to  be 
tried,  they  must  be  raised  upon  a  plea  in  abatement.  A 
motion  to  dismiss  is  much  more  restricted.  As  such  it  can* 
not  prevail  in  the  present  case,  no  defect  in  the  bond  being 
apparent  to  the  court  on  the  face  of  the  same. 

4.  The  next  inquiry  is  that  arising  upon  the  substantial 
merits  of  the  case,  whether  the  property  attached  by  the  de- 
fendant as  the  property  of  Joseph  Foster  was  liable  to  such 
attachment.  The  plaintiffs  claimed  to  be  the  owners  of  the 
same  absolutely  and  free  from  any  liability  to  attachment  by 
creditors  of  Foster.  The  question  hardly  seems  to  be  an 
open  one.  The  case  falls  clearly  within  the  principles  settled 
in  the  case  of  Stevens  v.  Briggs,  5  Pick.  177,  as  to  the  right 
of  property  in  the  party  furnishing  the  raw  materials  for  ma- 
nufacture, and  the  cases  of  Denny  v.  Cabot,  6  Met.  82,  and 
Bradley  v.  White,  10  Met  303,  to  the  same  points,  and  to 
the  further  one,  that  such  a  contract  as  the  present  could  not 
constitute  Foster  a  partner.  These  cases  seem  decisive  of 
the  present,  and  fully  justify  the  ruling  of  the  court  of  com- 
mon pleas  on  this  part  of  the  case. 

We  perceive  no  valid  objection  to  the  rulings  in  matter  oi 
law,  and  the  result  is  that  the  exceptions  are  overruled,  and 
judgment  is  to  be  entered  on  the  verdict  for  the  plaintiffs. 


Lewis  Grandy  vs.  Alvah  Kittrbmb. 

By  an  agreement  in  writing,  K.  agreed  to  sell  a  lot  of  land  to  O.  at  a  certain  price, 
and  to  advance  O.  a  certain  sum  of  money  to  assist  him  in  building  a  hooM 
thereon  of  a  certain  value,  which  O.  agreed  to  build.  O.  drew  an  order  in  favor 
of  G.  on  K.>  payable  when  O.  should  have  fulfilled  his  part  of  the  agreement, 
and  requesting  K.  to  charge  the  amount  thereof  as  part  of  the  sums  to  be 
advanced  j  and  K  accepted  this  order,  provided  O.  should  perform  his  part  oi 
'.he  agreement  between  them,  but  not  otherwise.  O.  built  a  house  of  a  less  value 
than  had  been  agreed.  In  an  action  brought  by  G.  against  K.  on  the  accept- 
ance, G.  introduced  evidence  to  prove  that  K.  had  waived  this  condition  of  the 
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contract  and  acceptance ;  and  K.,  to  show  the  yalne  of  the  house,  gave  in  evi- 
dence receipts  from  O.  to  K.,  and  other  orders  paid  by  K,  more  than  equal- 
ling in  amount  the  advances  which  K.  had  agreed  to  make.  The  jury  were  in- 
structed, that  if  the  defendant  had  waived  the  condition  of  the  contract  as  to  the 
value  of  the  house,  Q.  could  maintain  his  action,  but  not  otherwise.  It  was 
held,  that  6.  had  no  ground  of  exception  to  this  instruction. 

This  was  an  action  of  assumpsit  on  the  following  order, 
dated  at  Roxbury,  January  23, 1850,  addressed  to  the  defend* 
ant,  and  signed  by  A.  M.  &  S.  Osborn :  "  Please  pay  to  Lewis 
Grandy  or  order  one  hundred  and  fifty  dollars,  when  we  shall 
have  fulfilled  our  part  of  the  contract  with  you,  which  is  dated 
September  24, 1849,  and  the  third  payment  mentioned  in  said 
contract  shall  be  due  from  you,  and  charge  the  same  to  us  a? 
part  of  said  third  payment"  On  the  face  of  this  order  was 
the  following,  signed  by  the  defendant :  "  Accepted,  provided 
Messrs.  A.  M.  &  S.  Osborn  shall  perform  their  covenants  and 
agreements  according  to  their  contract  with  me,  dated  Sep- 
tember 24th,  1849 ;  but  not  otherwise." 

By  the  contract  referred  to  in  the  order,  the  defendant  cove- 
nanted and  agreed  to  sell  to  A.  M.  &  S.  Osborn,  a  certain  lot  of 
land  in  Roxbury ;  and  that  they  might  erect  buildings  on  said 
land ;  and  to  advance  them  $1,200,  to  assist  them  in  erecting  a 
wooden  dwelling-house  thereon,  in  three  instalments,  the  last 
of  which,  of  $500,  to  be  paid  when  the  house  should  be  finished 
throughout,  ready  for  occupancy,  provided  the  house  should 
be  worth  at  least  $2,400.  And  it  was  agreed,  that  to  secure 
the  defendant  for  such  advances,  the  land  and  buildings  should 
be  and  remain  his  property,  until  the  price  of  the  land,  and 
the  advances  and  interest  thereon  should  be  paid  or  se- 
cured by  mortgage  on  the  land.  And  the  Osborns,  on  their 
part,  covenanted  and  agreed  to  purchase  the  land,  and  pay 
therefor  the  sum  of  $1,142,  with  interest  from  the  date  of 
the  contract,  and  to  build  a  house  on  the  land,  worth  at  least 
$2,400,  and  to  pay  all  advances  made  by  the  defendant,  with 
interest;  or,  at  their  option,  to  give  their  note  for  the  sum 
of  $2,342,  payable  in  three  years  from  the  1st  of  October, 
1849,  with  interest  semiannually,  secured  by  mortgage  on 
the  land. 

At  the  trial  in  the  court  of  common  pleas,  before  Hoary  J* 
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it  was  admitted  by  the  plaintiff  that  the  Osboms  had  not 
erected  a  dwelling-house  worth  $2,400  upon  the  defendant's 
iand ;  but  he  contended,  and  offered  evidence  to  prove,  that 
the  defendant  had  waived  this  condition  of  the  contract  and 
acceptance  by  his  acts  and  declarations.  The  defendant 
offered  evidence  as  to  the  value  of  the  house,  for  the  purpose 
of  showing  that  it  was  worth  much  less  than  $2,400,  and  the 
estimates  on  one  side  and  the  other  varied  from  $500  to 
$2,200.  The  defendant  also  put  into  the  case  divers  receipts 
from  the  Osboms  to  the  defendant,  for  payments  made  to 
them  after  the  date  of  the  order,  as  also  two  other  orders 
paid  by  the  defendant  subsequent  to  the  date;  the  whole 
amount  of  these  receipts  and  orders  was  $1,494.19,  of  which 
$700  was  paid  upon  the  two  first  instalments  due  the  Os- 
boms under  the  contract  The  plaintiff  contended,  that  by 
making  the  payments  of  $794.19,  over  and  above  the  $700, 
the  defendant,  so  far  as  the  plaintiff  was  concerned,  was  pre* 
eluded  or  estopped  from  denying  that  the  third  payment  under 
the  contract  and  order  was  due ;  and  that  the  plaintiff  was 
entitled  to  recover  at  least  the  value  of  the  dwelling-house 
over  and  above  $700.  But  the  judge  instructed  the  jury, 
that  if  they  were  satisfied  the  defendant  had  waived  the  con- 
dition of  the  contract  as  to  the  value  of  the  house,  by  accept- 
ing the  house  actually  built  as  and  for  the  house  provided  for 
in  the  contract,  or  otherwise  waived  it,  the  action  might  be 
maintained ;  otherwise,  their  verdict  must  be  for  the  defend- 
ant The  judge  also  instructed  the  jury,  that  the  receipts  and 
orders  for  $794.19  did  not  preclude  the  defendant,  so  far  as 
the  plaintiff  was  concerned,  from  denying  that  the  third  pay- 
ment was  due ;  that  the  jury  might  regard  them  as  evidence 
that  it  was  due ;  but  that  if  the  defendant  made  advances  to 
the  Osborns  which  he  was  not  bound  to  make,  to  aid  them  in 
getting  through  their  contract,  and  in  the  hope  that  it  would 
be  completed,  they  would  be  merely  gratuitous,  and  would 
not  bind  him  to  pay  the  plaintiff,  if  the  contract  never  was 
completed. 

Th3  jury  returned  a  verdict  for  the  defendant,  and  the 
plaintiff  alleged  exceptions  to  the  instructions  of  the  judge 
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F.  Hilliardf  for  the  plaintiff,  to  the  point  that  the  pay- 
ments to  the  Osborns  were  of  themselves  a  waiver,  so  far 
as  the  plaintiff  was  concerned,  and  not  mere  evidence  of 
waiver,  cited  Jackman  v.  Bowker,  4  Met  235;  Story  on 
Bills,  §  252 ;  Pierson  v.  Dunlop,  Cowp.  571 ;  Mason  v.  Hunt, 
1  Doug.  297. 

J.  J.  Clarke,  for  the  defendant. 

Shaw,  C.  J.  It  appears  to  us,  that  upon  the  main  ques- 
tion, this  case  must  be  governed  by  that  of  Newhall  v.  Clark, 
3  Cush.  376.  The  acceptance  was  strictly  conditional,  bind- 
ing only  upon  the  happening  of  a  condition  precedent,  which 
never  did  happen.  The  instruction  on  the  point  of  waiver 
was  correct 

It  is  urged,  that  the  judge  erred  in  charging  the  jury  that 
the  plaintifPs  right  to  recover  depended  upon  his  having 
waived  the  condition  of  the  contract,  not  of  the  acceptance. 
But  the  one  depended  on  the  other;  the  very  ground  of  th6 
defence  is,  that  he  waived  the  condition  of  the  acceptance, 
by  waiving  or  dispensing  with  the  performance  of  the  con- 
tract 

In  the  bill  of  exceptions  it  is  stated,  that  the  judge  in- 
structed the  jury,  that  if  the  defendant  had  waived  the  condi- 
tion of  the  contract,  as  to  the  value  of  the  house,  by  accept- 
ing the  house  actually  built,  as  for  the  house  provided  for  in 
the  contract,  or  otherwise  waived  it,  the  action  might  be  main- 
tained; otherwise  not  This  was  sufficiently  favorable  for 
the  plaintiff.  In  referring  to  the  contract,  which  is  made  part 
of  the  case,  it  appears  that  this  house  was  not  building  for 
the  defendant,  or  on  his  account,  or  at  his  expense.  He  was 
in  no  event  to  be  responsible  for  labor  or  materials.  He  owned 
the  land,  and,  by  the  same  contract,  covenanted  to  convey  it 
to  the  Osborns,  at  an  agreed  price ;  and  as  they  proposed  to 
build  a  house  upon  it,  on  their  own  account,  he  agreed  to  ad« 
vance  them  $1,200  by  way  of  loan,  in  three  instalments,  the 
last  payable  when  the  house  should  be  completed.  The  de- 
fendant retained  the  legal  title,  with  the  value  added  to  the 
realty  by  the  erection  of  the  house,  as  security  for  the  prion 

vol.  viii.  48 
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of  the  land  and  advances.  He  had  no  option  to  accept  the 
house  or  not  It  was  built  on  his  own  land,  and  whether  of 
the  value  or  quality  stipulated,  and  whether  completed,  or  not, 
the  land  and  house  were  all  the  security  he  had  for  the  pur- 
chase money  or  his  advances.  The  condition  of  the  defend- 
ant's acceptance,  therefore,  was  a  condition  that  the  drawers 
should  complete  the  house  according  to  contract,  and  if  there 
was  no  waiver  of  that  condition,  the  plaintiff  had  no  case. 

Exceptions  overruled. 


John  Lillie  vs.  Jesse  Pierce  &  others. 

A  testator  by  his  will  provided  that  certain  property  should  be  kept  on  interest,  and 
the  interest  added  to  the  principal,  until  the  decease  of  D.,  and  that  at  D.'s  de- 
cease the  principal  and  accumulated  interest  should  be  paid  to  D.'s  children ; 
and  in  a  subsequent  clause  provided,  that  if  J.  should  outlive  D.,  the  interest  of 
the  principal  should  be  paid  to  J.  annually  during  his  life,  and  at  his  decease 
the  principal  sum  should  be  disposed  of  as  above  directed.  J.  outlived  D.  It 
was  held,  that  on  the  decease  of  D.,  the  interest  which  had  accumulated  during 
his  life  should  be  distributed  among  his  children,  and  that  J.  was  entitled  only  to 
the  interest  on  the  original  principal  during  his  life. 

Shaw,  C.  J.*  This  is  a  bill  in  equity,  brought  to  enforce 
the  execution  of  a  trust  against  the  defendants,  Jesse  Pierce 
and  Edmund  J.  Baker,  executors  and  trustees,  under  the 
will  of  Patience  H.  Lillie,  deceased,  and  also  against  John 
and  Mary  Anna  Lillie,  infants,  under  twenty-one  years  of 
age,  children  of  Daniel  T.  Lillie,  deceased.  The  facts  are 
not  contested,  and  the  question  depends  solely  upon  the  con- 
struction of  the  will  of  Patience  H.  Lillie.  Her  will  was 
duly  executed  on  the  7th  of  November,  1834,  and  she  died 
on  the  7th  of  July,  1836.  John  and  Daniel  T.  were  her 
brothers.  Daniel  died  on  the  30th  of  June,  1849,  leaving 
the  two  infant  defendants  his  only  children.    No  part  of  the 

•  Mbtoalf,  J.  did  not  sit  in  this  case. 
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income  of  the  fund  hereinafter  mentioned  was  paid  to  Daniel 
for  his  support 

Patience  H.  Lillie,  by  her  will,  first  bequeathed  to  Pierce 
and  Baker,  in  trust,  five  thousand  dollars,  with  special  direc- 
tions in  regard  to  the  investment  of  it  Of  $2,000  of  this  fund 
she  declares  trusts  in  favor  of  her  sisters,  with  a  reversionary 
interest  in  part  of  it  to  John  and  his  children.  Of  $1,500, 
another  part  of  it,  she  declares  trusts  in  favor  of  John  and  his 
children,  giving  the  income  to  him,  and  the  principal,  after  his 
decease,  to  his  children.  Then  comes  the  clause  on  which 
the  question  arises,  which  is  as  follows :  "  It  is  furthermore 
my  will  that  fifteen  hundred  dollars  of  the  sum  above  by  me 
bequeathed  to  my  said  trustees  shall  be  kept  on  interest,  and 
the  interest  thereof  yearly  added  to  the  principal,  until  the 
decease  of  Daniel  T.  Lillie,  and  at  his  decease  the  said  prin- 
cipal sum  and  the  accumulated  interest  shall  be  paid  over  to 
his  children,  if  he  leave  any,  in  equal  portions,  and  that  if  he 
die  leaving  no  children,  said  principal  sum  and  interest  shall 
be  paid  over  to  the  children  of  John  Lillie,  as  in  the  case  here- 
inbefore mentioned.  It  is  my  will,  however,  that  if  it  becomes 
absolutely  necessary  to  the  comfort  of  said  Daniel  T.  Lillie, 
that  he  should  receive  a  part  or  the  whole  of  said  income, 
my  trustees  may  apply  the  same  to  his  support  If,  however, 
the  said  John  Lillie  shall  outlive  the  said  Daniel  T.  Lillie,  it 
is  my  will  that  my  said  trustees  and  their  successors  in  said 
taust  shall  pay  to  said  John  Lillie,  as  often  at  least  as  once  a 
year,  the  interest  and  income  of  the  sum  that  is  hereinbefore 
bequeathed  to  said  Daniel  T.  Lillie,  during  said  John's  life, 
and  at  his  decease  that  said  principal  sum  shall  be  disposed 
of  as  above  directed.  Notwithstanding  all  that  is  above  di- 
rected, it  is  nevertheless  my  will  that  if,  in  the  judgment  of 
my  said  trustees  or  their  successors  in  said  trust,  it  shall  here- 
after become  indispensable  to  the  personal  comfort  of  said 
John  Lillie  or  of  said  Daniel  T.  Lillie,  that  he  should  receive 
more  than  the  interest  and  income  of  the  sum  above  be- 
queathed in  trust,  for  his  benefit,  then  my  said  trustees  or  their 
successors  in  said  trust  shall  take  from  the  principal  sum 
aforesaid  as  much  as  shall  be  necessary  for  the  personal  corn- 
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fort  of  the  said  John  or  said  Daniel  T.,  or  of  both,  and  apply 
the  same  to  his  or  their  support  and  comfort,  and  the  residue 
which  may  be  left,  if  any,  at  his  or  their  decease,  shall  be  paid 
over  as  hereinbefore  directed." 

It  is  difficult  to  ascertain,  with  entire  satisfaction,  what  the 
testatrix  intended ;  for  though  the  general  purpose  is  obvious, 
it  is  modified  by  a  reference  to  so  many  contingencies,  that 
in  some  respects  it  is  obscure.  The  general  plan  of  the  will 
seems  to  have  been,  after  providing  for  the  sisters,  to  appro- 
priate $1,500  out  of  the  fund  to  John  and  his  family,  and  the 
like  sum  to  Daniel  and  his  family,  but  in  different  modes, 
adapted  probably  to  their  respective  conditions.  The  income 
of  John's  $1,500  was  to  be  paid  to  him  annually ;  that  of 
Daniel's  was  to  accumulate.  The  contingency  of  John's 
dying  without  issue  is  not  provided  for ;  but  if  Daniel  should 
die  without  children,  then  his  $1,500  was  to  go  to  John  and 
his  children.  Even  this  was  made  subject  to  another  contin- 
gency, that  of  Daniel's  needing  the  income,  and  even  the 
principal,  for  his  support  and  personal  comfort  during  his  life ; 
a  remote  contingency,  which  it  is  manifest  the  testatrix  did 
not  expect  would  happen,  and  which  in  fact  did  not  happen. 
The  fund,  therefore,  was  permitted  to  accumulate,  according 
to  the  expectation  of  the  testatrix,  and  had  more  than  doubled 
at  the  time  of  Daniel's  death.  This  accumulation  is  the 
principal  subject  of  controversy.  It  depends  upon  two  clauses. 
First,  the  testatrix  directs,  without  declaring  any  express  trust 
in  favor  of  Daniel,  that  $1,500  shall  be  placed  at  interest,  to 
accumulate  during  his  life ;  "  and  at  his  decease  the  said 
principal  sum,  and  the  accumulated  interest,  shall  be  paid 
over  to  his  children,  if  he  leave  any,  in  equal  portions,  and  if 
he  die  leaving  no  children,  said  principal  sum  and  interest 
shall  be  paid  over  to  the  children  of  John,  as  in  the  case 
hereinbefore  mentioned;"  that  is,  as  the  $1,500  for  John  and 
his  family.  This,  if  it  stood  alone,  would  be  perfectly  clear 
and  intelligible.  But  the  will  goes  on  to  provide  for  the  con- 
tingency, that  Daniel  may  need  a  part  or  the  whole  of  the 
income  for  his  support  Then  comes  the  clause  on  which 
the  question  arises :  "  If,  however,  the  said  John  Lillie  shall 
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outlive  the  said  Daniel  T.  Lillie,"  said  trustees  "  shall  pay  to 
said  John  Lillie,  as  often  at  least  as  once  a  year,  the  interest 
and  income  of  the  sum  that  is  hereinbefore  bequeathed  to 
said  Daniel  T.  Lillie,  during  said  John's  life,  and  at  his  de- 
cease, that  said  principal  sum  shall  be  disposed  of  as  above 
directed;"  that  is,  to  John's  children. 

Under  this  clause,  the  plaintiff,  having  survived  Daniel, 
claims  the  $1,600  which  had  accumulated,  as  interest.  This 
claim  is  not  strenuously  urged,  and  seems  to  us  wholly  un- 
tenable. The  interest  to  be  paid  to  John,  in  the  contingen- 
cies mentioned,  is  to  be  paid  as  often  as  once  in  a  year,  which 
clearly  limits  it  to  the  accruing  interest 

A  much  more  plausible  claim  of  the  plaintiff  is,  that  the 
interest  accumulated  at  Daniel's  decease  shall  be  deemed 
part  of  the  fund,  the  accruing  interest  of  which  shall  go  to 
John  during  his  life.  But  taking  all  the  clauses  of  this  will 
together,  as  we  are  bound  to  do,  we  think  such  is  not  the  true 
construction. 

The  first  obvious  intent  of  the  testatrix  was,  that  on  the 
death  of  their  father,  Daniel's  children  should  have  the  pro- 
vision intended  for  them.  Such  are  the  express  words.  But 
they  are  modified  by  the  subsequent  words,  u  if  John  outlive 
Daniel."  But  such  first  and  obvious  purpose  is  not  to  be 
modified  further  by  the  subsequent  clause  than  the  terms  of 
it  require.  There  is  some  ground  to  induce  the  belief,  that 
the  testatrix,  in  this  clause,  intended  the  contingency  of 
Daniel's  dying  in  the  lifetime  of  John,  leaving  no  issue,  then 
the  income  would  go  to  John  for  life,  and  the  principal  to 
his  children  after  his  decease.  But  the  words  do  not  admit 
of  it ;  the  words  are,  if  John  shall  outlive  Daniel,  then  to 
pay  John  annually,  during  his  life,  the  interest  and  income 
of  the  sum  that  is  hereinbefore  bequeathed  to  said  Daniel 
This,  we  think,  limits  the  sum,  the  interest  of  which  is  pay- 
able to  John,  to  the  $1,500  bequeathed,  and  leaves  the  accu- 
mulated interest,  $1,600,  to  go  to  the  children  of  Daniel  at 
the  decease  of  their  father,  according  to  the  original  provi- 
sion of  the  will,  modified  by  the  subsequent  clause.  The 
effect  of  this  construction  is,  that  the  trustees  must  retain 
48* 
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the  $1,500  appropriated  to  Daniel,  and  pay  the  interest  of  it 
to  the  plaintiff  during  his  life,  and  at  his  decease,  said  prin- 
cipal will  remain  to  be  disposed  of  as  above  directed,  namely, 
to  the  children  of  DanieL 

Decree  accordingly. 

A.  Churchill,  for  the  plaintiff. 

There  was  no  appearance  for  the  defendant!. 
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COUNTY  OP  ESSEX,  NOVEMBER  TERM  1861, 
AT  SALEM. 


How.  LEMUEL  SHAW,  Chief  Justice. 
How.  CHARLES  A  DEWEY,  ) 
Hon.  THERON  METCALF,      V  Justices. 
Hon.  RICHARD  FLETCHER,  > 


Commonwealth  vs.  Samuel  G.  Morrill  &  another. 

»  is  no  defence  to  an  indictment  for  obtaining  goods  by  false  pretences,  that  the 
party  defrauded  made  false  representations  to  the  defendant  as  to  the  goods  so 
obtained ;  nor  that  the  goods  were  of  less  valne  than  alleged  in  the  indictment 
It  is  no  ground  for  arresting  judgment,  on  an  indictment  for  obtaining  goods  by 
false  pretences,  that  one  of  the  pretences  set  forth  therein  is  not  distinctly  nega- 
tived, provided  the  indictment  contains  an  allegation  of  one  or  more  false  pre- 
tences, upon  which  the  defendant  may  be  convicted,  which  are  properly  nega- 
tived and  established  by  the  evidence. 

This  was  an  indictment,  which  alleged  that  the  defendants, 
Samnel  G.  Morrill  and  John  M.  Hodgdon,  on  the  17th  of 
September,  1850,  at  Newburyport,  "  devising  and  intending 
one  James  Lynch  by  false  pretences  to  cheat  and  defraud  of 


Digitized  by  VjOOQlC 


572  ESSEX. 

Commonwealth  v.  Morrill  &  another. 

his  goods,  did  then  and  there  unlawfully,  knowingly  and  de- 
signedly falsely  pretend  and  represent  to  said  Lynch  that  a 
certain  watch  which  said  Morrill  then  and  there  had,  and 
which  said  Morrill  and  Hodgdon  then  and  there  proposed  and 
offered  to  exchange  with  said  Lynch  for  two  other  watches 
belonging  to  said  Lynch,  was  a  gold  watch  of  eighteen  carats 
fine,  and  was  of  great  value,  to  wit,  of  the  value  of  eighty 
dollars ;  and  the  said  Lynch,  then  and  there  believing  the  said 
folse  pretences  and  representations  so  made  as  aforesaid  by 
said  Morrill  and  Hodgdon,  and  being  deceived  thereby,  was 
induced  by  reason  of  the  false  pretences  and  representations 
so  made  as  aforesaid  to  deliver,  and  did  then  and  there  de- 
liver, to  the  said  Morrill  the  two  watches  aforesaid,  belonging 
to  said  Lynch,  and  of  the  value  of  twenty  dollars,  and  the 
said  Morrill  &  Hodgdon  did  then  and  there  receive  and  ob- 
tain the  two  said  watches,  the  property  of  said  Lynch,  as 
aforesaid,  in  exchange  for  the  said  watch,  so  represented  as  a 
gold  watch  as  aforesaid,  by  means  of  the  false  pretences  and 
representations  aforesaid,  and  with  intent  to  cheat  and  defraud 
the  said  Lynch  of  his  said  two  watches,  as  aforesaid ;  whereas 
in  truth  and  in  fact  said  watch  so  represented  by  said  Morrill 
and  Hodgdon  as  a  gold  watch,  eighteen  carats  fine,  and  of  the 
value  of  eighty  dollars,  was  not  then  and  there  a  gold  watch, 
and  was  not  then  and  there  eighteen  carats  fine,  and  was  then 
and  there  of  trifling  value,"  &c. 

At  the  trial  in  the  court  of  common  pleas,  before  Hoar,  J., 
it  appeared  in  evidence,  that  Lynch  represented  his  watches, 
one  of  which  was  of  silver,  and  the  other  of  yellow  metal,  as 
worth  fifty  dollars ;  and  on  the  testimony  of  the  only  witness 
for  the  commonwealth,  who  was  a  judge  of  the  value  of 
Watches,  they  were  worth  not  exceeding  fifteen  dollars.  Lynch 
testified,  that  his  silver  watch  cost  him  fifteen  dollars ;  that  he 
received  the  other  in  exchange  for  two,  which  cost  him  re« 
spectively  seven  dollars  and  thirteen  dollars;  and  that  he 
believed  it  to  be  worth  thirty  dollars. 

The  defendant  requested  the  presiding  judge  to  instruct  the 
jury,  that  if  Lynch's  watches  were  not  worth  fifty  dollars,  or 
some  cons  derable  part  of  that  sum,  but  were  of  merely  trifling 
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value,  this  indictment  could  not  be  maintained.  But  the 
judge  instructed  the  jury,  that  if  they  supposed  that  each  of 
the  parties  was  endeavoring  to  defraud  the  other,  and  Lynch 
knew  that  his  watches  were  of  little  value,  the  jury  should  not 
convict  the  defendants  merely  because  they  had  the  best  of 
the  bargain  ;  but  that  if  the  defendants  made  the  false  repre- 
sentations charged  in  the  indictment,  with  the  intent  to  de- 
fraud, knowing  them  to  be  false,  and  they  were  such  as  would 
mislead  and  deceive  a  man  of  ordinary  prudence,  and  Lynch, 
by  reason  of  the  representations,  and  trusting  in  them,  parted 
with  his  property  and  was  defrauded,  it  was  not  necessary  to 
show  that  he  was  defrauded  to  the  extent  charged  in  the  in- 
dictment, provided  he,  in  good  faith,  parted  with  property 
which  he  believed  to  be  valuable,  and  was  defrauded  to  any 
substantial  amount,  for  example,  to  the  amount  of  five  dol- 
lars ;  and  that  the  defendants  might  be  convicted,  although, 
from  the  mistake  of  Lynch,  in  over-estimating  his  property, 
he  might  not  have  been  cheated  to  so  great  an  extent  as  he 
at  the  time  supposed. 

The  jury  found  the  defendants  guilty,  who  thereupon  moved 
in  arrest  of  judgment,  on  the  ground  that  the  indictment  was 
insufficient;  and  this  motion  being  overruled,  they  alleged 
exceptions  to  the  order  of  the  court,  overruling  the  same,  and 
also  to  the  instructions  aforesaid. 

W.  C.  EndicoUy  for  the  defendant 

Clifford^  attorney  general,  for  the  commonwealth. 

Dewey,  J.  The  exceptions  taken  to  the  instructions  of  the 
presiding  judge  cannot  be  sustained.  If  it  were  true  that  the 
party,  from  whom  the  defendants  obtained  goods  by  false  pre- 
tences, also  made  false  pretences  as  to  his  goods,  which  he 
exchanged  with  the  defendants,  that  would  be  no  justification 
for  the  defendants,  when  put  on  trial  upon  an  indictment, 
charging  them  with  obtaining  goods  by  false  pretences,  know- 
ingly and  designedly  in  violation  of  a  statute  of  this  common- 
wealth. Whether  the  alleged  misrepresentation  of  Lynch, 
being  a  mere  representation  as  to  the  value  or  worth  of  a  cer- 
tain watch,  and  an  opinion  rather  than  a  statement  of  a  fact, 
would  be  such  false  pretence  as  would  render  him  amenable 
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to  punishment  under  this  statute,  might  be  questionable,  but 
supposing  that  to  be  otherwise,  and  it  should  appear  that 
Lynch  had  also  violated  the  statute,  .that  would  not  justify 
the  defendants.  If  the  other  party  has  also  subjected  himself 
to  a  prosecution  for  a  like  offence,  he  also  may  be  punishedL 
This  would  be  much  better  than  that  both  should  escape 
punishment,  because  each  deserved  it  equally. 

The  further  instruction  to  the  jury,  that  it  was  not  neces- 
sary for  the  government  to  show,  that  the  party  was  defrauded 
to  the  whole  extent  charged  in  the  indictment ;  and  therefore, 
that  if  the  value  of  property  obtained  was  over-estimated  by 
Lynch,  and  was  also  over-stated  in  the  indictment,  yet,  if 
shown  to  be  of  substantial  value,  the  defendant  might  pro- 
perly be  convicted,  notwithstanding  such  discrepancy,  was 
right.  The  exceptions  to  the  instructions  of  the  presiding 
judge  are  therefore  to  be  overruled. 

The  further  question  arises  upon  a  motion  in  arrest  of  judg- 
ment for  the  insufficiency  of  the  indictment.  The  false  pre- 
tences set  forth  in  the  indictment  are,  that  the  defendant 
falsely  pretended  that  a  certain  watch,  which  he  offered  to 
exchange  with  James  Lynch,  was  a  gold  watch  and  of  eighteen 
carats  fine,  and  was  of  great  value,  to  wit,  of  the  value  of 
eighty  dollars;  and  the  indictment  then  alleges  that  it  wa^ 
not  a  gold  watch,  and  was  not  eighteen  carats  fine,  and  was 
of  trifling  value.  The  objection  urged  is,  that  the  alleged 
pretences  are  not  all  of  them  fully  and  directly  negatived; 
particularly  that  the  allegation,  that  the  defendant  represented 
the  watch  to  be  of  the  value  of  eighty  dollars,  is  not  properly 
alleged  to  have  been  false,  by  the  averment  that  it  was  of 
trifling  value,  without  naming  any  sum  as  its  value  smaller 
than  eighty  dollars,  or  directly  negativing  that  pretence. 

The  answer  to  this  is,  that  a  single  false  pretence  properly 
alleged  in  the  indictment,  and  proved  as  laid,  is  sufficient  to 
warrant  a  conviction.  If  more  than  one  is  set  out,  it  is  not 
necessary  to  prove  the  whole,  but  proof  of  one,  and  showing 
that  the  goods  were  obtained  by  means  thereof,  is  sufficient 
Hill's  case,  Russ.  &  By.  190;  Rose.  Crim.  Ev.  75,  367. 

Here  is  a  false  pretence  set  forth,  which  was  a  pretence  of 
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a  fact,  and  that  a  material  one  to  influence  the  party,  namely, 
that  the  watch  was  of  gold,  eighteen  carats  fine,  and  this 
pretence  is  directly  negatived  in  the  indictment  The  false 
pretence  being  correctly  set  forth  and  accompanied  with  all 
the  proper  allegations,  and  the  verdict  being  a  general  one, 
finding  the  defendant  guilty  upon  the  whole  indictment,  the 
motion  in  arrest  cannot  prevail,  if  it  be  found  that  there 
is  a  want  of  an  allegation  amounting  to  a  direct  negative, 
as  to  the  value  of  the  watch  as  represented.  The  more  im- 
portant representation,  one  more  properly  the  subject  of  an 
indictment,  if  knowingly  and  designedly  falsely  stated,  and 
one  upon  which  a  man  of  ordinary  prudence  might  act,  is 
directly  negatived.  That  being  so,  the  motion  in  arrest  can* 
not  prevail.  Judgment  on  the  verdict 


John  Murphy  vs.  John  Marland. 

A.  gare  B.  a  bond  to  convey  land  to  him  on  payment  of  a  certain  ram :  B.  built  a 
home  on  the  land,  without  any  agreement  of  A.  that  it  might  in  an y  case  be 
removed,  and  paid  part  of  the  stipulated  sum,  and  in  order  to  prevent  the  land 
from  being  levied  on  by  his  creditors,  assigned  to  his  son  C.  for  an  inadequate 
consideration  A.'s  bond  to  convey :  Some  of  B.'s  creditors  had  meanwhile  at- 
tached the  house  and  caused  it  to  be  sold  as  personal  property;  and  with  full 
knowledge  of  the  facts  took  a  conveyance  of  the  land  from  A.  It  was  held  that 
B.,  before  his  assignment  of  the  bond  to  C,  had  no  such  interest  in  the  land  as 
could  be  attached  or  levied  upon  by  his  creditors ;  that  the  house  built  by  him  on 
the  land  was  real  and  not  personal  property  j  and  that  C,  on  tendering  to  A. 
the  balance  due,  and  demanding  performance  of  the  bond,  and  A.'s  refusal, 
might  maintain  a  bill  in  equity  against  A.  and  said  creditors  of  B.  for  a  specific 
performance. 

This  was  a  suit  in  equity,  heard  before  Dewey,  J.,  and  by 
him  reported  for  the  consideration  of  the  full  court  The  case 
was  argued  in  writing  by  D.  Saunders,  Jr.,  for  the  plaintiff, 
and  N.  W.  Hazen,  for  the  defendant  All  the  facts  are  stated 
in  the  opinion,  which  was  delivered  at  the  November  term, 
1852,  by 

Shaw,  C.  J.     This  bill  is  brought  by  John  Murphy,  assignee 
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of  Peter  Murphy,  for  the  specific  performance  of  a  contract 
The  facts  appearing  from  the  report  of  the  judge,  before  whom 
the  case  was  heard,  are,  that  Marland  made  a  covenant  to 
convey  a  lot  of  land  to  Peter  Murphy,  ordinarily  called  a  bond 
for  a  deed,  at  a  certain  time,  on  payment  of  a  certain  sum. 
Peter  Murphy  built  a  small  house  on  the  lot,  and  made  some 
payments.  In  the  mean  time,  having  contracted  some  debts, 
and  because,  if  he  took  a  deed  to  himself,  the  estate  would  be 
aable  to  be  attached  and  levied  on,  and  to  avoid  that  conse- 
quence, he  assigned  Marland's  obligation  to  his  son  John 
Murphy,  the  plaintiff,  who  paid  him  something,  but  not  a  full 
and  adequate  consideration.  John  Murphy  tendered  to  the 
defendant  the  balance  due,  and  demanded  a  conveyance, 
which  the  defendant  refused  to  make. 

In  the  mean  time  some  of  the  creditors  of  Peter  Murphy 
attached  the  building  erected  by  him  on  Marland's  land,  and 
caused  it  to  be  sold  as  personal  property,  and  the  defendant, 
on  the  application  of  them  or  some  other  creditors  of  Peter 
Murphy,  made  a  conveyance  of  the  land  to  them,  taking  an 
indemnity.  The  bill  is  brought  against  Marland  for  a  specific 
performance,  and  against  those  who  took  a  conveyance  of  the 
premises  from  Marland,  with  full  knowledge  of  the  facts,  which 
is  admitted  or  proved.  The  question  is,  whether  the  plaintiff 
is  entitled  to  the  specific  performance  sought  by  the  bill. 

We  suppose  it  clear,  and  indeed  it  is  not  contested  in  the 
present  suit,  that  the  assignee  of  such  a  contract,  although  it 
is  a  chose  in  action,  after  a  demand  of  performance  and  refusal 
on  the  part  of  the  obligor,  may  in  equity  maintain  a  suit  in 
his  own  name  for  specific  performance.  Ensign  v.  Kellogg, 
4  Pick.  1.  The  only  defence,  therefore,  that  the  respondent 
can  make  is,  that  he  has  a  right  to  withhold  it  from  the  as- 
signee, for  the  benefit  of  the  creditors  of  Peter,  or  some  of 
them,  and  that  he  has  in  fact  conveyed  it  to  some  of  them. 
On  this  he  relies  as  a  performance. 

The  defence  assumes,  that  the  assignment  of  this  chose  in 
action  from  Peter  Murphy  to  his  son,  the  design  both  of  as- 
signor and  assignee  being,  indirectly,  to  defeat  creditors,  was 
fraudulent  and  void ;  and  as  every  plaintiff  must  prevail  on 
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the  strength  of  his  own  title,  if  that  of  the  plaintiff  is  void,  he 
cannot  have  this  remedy,  whether  the  defendant  is  justifiable  in 
his  course  or  not  But  the  construction,  which  has  uniformly 
been  put  on  the  statutes,  declaring  such  conveyances  fraudu- 
lent and  void,  is,  that  they  are  voidable  only,  that  they  are 
not  fraudulent  per  se,  but  only  as  against  creditors,  that  they 
are  good  as  between  the  parties,  and  can  only  be  avoided  by 
a  creditor,  or  by  an  assignee  or  other  party  acting  in  behalf  of 
a  creditor.  This  principle  is  too  clear  to  require  many  author- 
ities ;  we  cite  only  one  of  the  most  recent  Oriental  Bank  v. 
HaskinSj  3  Met  332.  In  the  case  of  Ensign  v.  Kellogg,  al- 
ready cited,  it  is  held  that  the  obligor  in  such  a  bond  could 
not  object,  that  the  assignment  by  the  obligee  to  the  assignee 
was  voluntary  and  without  consideration ;  although  being  so 
it  would  be  void  as  against  creditors,  if  creditors  could  avail 
themselves  of  it 

Then  the  question  occurs  whether  the  defence  can  be  sus- 
tained in  behalf  of  creditors.  Ordinarily,  where  a  conveyance 
is  alleged  to  be  fraudulent  and  void  as  against  creditors, 
attaching  or  taking  property  on  execution,  proving  the  fraud- 
ulent intent  by  the  parties  to  defeat  creditors,  will  enable  the 
creditor  to  recover.  But  the  reason  is,  because  the  fraud  is 
usually  charged  upon  some  conveyance  or  alienation  of  real 
or  personal  property,  in  which  the  debtor  had  an  interest, 
capable  in  some  form  of  being  taken,  levied  upon,  sold  or 
otherwise  directly  reached  by  process  of  law,  for  the  pay- 
ment and  satisfaction  of  the  creditors'  claims.  But  when  the 
thing  transferred  is  such  that  by  no  process  of  law,  trustee 
attachment  or  otherwise,  it  could  be  reached  by  a  creditor, 
the  conveyance  is  not  made  void  by  the  statute,  and  no  cre- 
ditor can  interfere,  or  authorize  the  avoidance  of  it 

In  the  present  case,  the  chose  in  action,  which  was  the  sub- 
ject of  conveyance  from  Murphy,  senior,  to  his  son,  had  no  such 
conveyance  been  made,  could  not  have  been  reached  by  pro- 
cess of  law.  The  equitable  interest  in  the  land,  stipulated  to 
be  conveyed,  as  the  debtor  had  no  legal  interest,  and  no  equity 
of  redemption,  or  such  other  equitable  interest  as  is  made 
attachable  by  statute,   could  not  be  levied  on.     Howe  v. 

▼ol.  vni*  49 
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Bishop,  3  Met  26.  The  conveyance  did  not  create  a  debt, 
due  from  Marland  to  Peter  Murphy,  which  would  render  him 
liable  to  the  trustee  process. 

Nor  had  Peter  Murphy  any  interest  in  the  building,  which 
could  be  attached  as  personal  property.  That  right  of  per- 
sonal property  in  a  building  can  only  exist,  when  a  building 
is  erected  on  the  land  of  another,  with  his  consent,  and  under 
an  express  or  implied  agreement  that  the  builder  may  re- 
move it  It  was  so  held  in  the  case  cited  by  the  defendant,  in 
which  it  was  also  held,  that  independently  of  contract  with 
the  builder,  it  was  a  fixture,  and  would  pass  with  the  land. 
Ashmtm  v.  Williams,  8  Pick.  402.  This  is  confirmed  by  a 
recent  case,  which  appears  to  be  directly  in  point  MxUon  v. 
Colby,  5  Met  78. 

In  the  present  case,  there  was  no  agreement  or  consent  of 
the  owner  of  the  soil,  that  the  building  might  in  any  case  be 
removed ;  and  the  builder  was  to  be  secured  in  his  rights,  not 
by  leave  to  remove  the  building,  but  by  the  power  of  acquir- 
ing the  land  on  which  it  stands.  It  is  not  for  the  defendant 
to  decide,  at  his  discretion,  between  the  respective  claims  of 
the  assignee  and  the  creditors  of  the  person  with  whom  he 
has  contracted.  He  is  bound  to  perform  his  obligation  accord- 
ing to  law;  and  the  establishment  of  the  rightful  claims  of 
the  one,  and  a  performance  accordingly,  will  exempt  him  from 
the  claims  of  the  other. 

It  is  said  that  giving  effect  to  the  plaintiffs  claim  in  this 
case,  will  be  to  give  the  sanction  of  the  law  to  a  title,  obtained 
by  a  fraudulent  and  void  conveyance.  But  it  is  only  when 
a  conveyance  is  made  to  defeat  creditors,  by  a  transfer  of 
property,  which,  but  for  such  conveyance,  could  have  been 
reached  by  legal  process  to  satisfy  such  debts,  in  favor  of 
such  creditors,  that  the  law  holds  the  conveyance  fraudulent; 
when  it  can  have  no  such  effect,  the  law  does  not  hold  it 
fraudulent,  but  valid. 

It  was  suggested,  on  the  part  of  the  defendant,  that  if  the 
creditors  of  Peter  Murphy  can  make  no  claim  to  the  property, 
through  him,  they  are  without  remedy.  To  this  it  is  an- 
swered, on  the  other  side,  that  they  might  have  proceeded 
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against  their  debtor  under  the  insolvent  law,  and  that  the 
assignee  would  become  vested  with  all  the  rights  of  the 
debtor,  legal  as  well  as  equitable,  including  valuable  choses 
in  action,  for  the  benefit  of  all  the  creditors.  This  certainly 
was  plausible,  and  we  do  not  at  present  perceive  why,  if  this 
course  had  been  seasonably  adopted,  it  would  not  have  been 
effectual;  but  of  this  it  is  not  necessary  to  express  an  opinion, 
no  such  course  having  been  pursued. 

On  the  whole,  the  court  are  of  opinion  that  the  plaintiff  is 
entitled  to  the  specific  performance  sought  for  in  his  bill, 
against  Marland,  and  against  the  other  defendants,  who  took 
a  conveyance  from  him,  with  full  notice  of  the  plaintiff's 
claim.  Decree  accordingly. 


Asahbl  H.  Wildes  vs.  Thomas  Wadb  &  another. 

Where  the  condition  of  a  bond  wai,  that  the  obligors,  within  a  year  from  the  data 
thereof,  should  deliver  np  to  the  obligee  a  stock  of  drugs  then  in  the  store  of  one 
of  the  obligors,  valued  at  a  certain  sum  stated  j  or  should  return  the  same  kind 
of  property  of  equal  Yalue ;  or  should  pay  the  obligee  in  money  the  sum  at  which 
the  drugs  were  valued ;  it  was  held,  that  the  act  of  one  of  the  obligors,  in  con- 
senting to  a  disposition  of  the  goods  by  the  obligee,  for  his  benefit,  before  the 
expiration  of  the  year,  must  be  taken  to  be  the  act  of  both  or  as  binding  on  both ; 
and  that  such  disposition,  with  the  consent  of  one  of  the  obligors,  was  not  a 
prevention  by  the  obligee,  of  a  performance  of  the  condition,  but  a  payment,  pm 
tamto,  of  the  sum  which  the  bond  was  given  to  secure. 

This  was  an  action  of  debt  on  a  bond,  dated  the  15th  ot 
December,  1847,  executed  by  the  defendants,  Thomas  Wade 
and  John  Wade,  in  the  penal  sum  of  four  hundred  dollars,  and 
conditioned  that  the  defendants  should  deliver  up  to  the  plain- 
tiff at  the  expiration  of  one  year  from  said  date,  "  the  drugs, 
medicines,  fixtures,  &c,  in  the  store,  occupied  by  the  said 
Thomas  Wade,  in  as  good  condition  as  at  present,  valued  at 
$319.33,  as  per  schedule  of  the  same  hereunto  annexed,  or 
return  to  the  said  Wildes  the  same  kind  of  property,  the  whole* 
•ale  market  price  of  which  shall  amount  to  the  said  sum  of 
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(319.33,  or  pay  to  the  said  Wildes  in  money  the  said  sum  of 
$319.33." 

The  case  was  tried  in  the  court  of  common  pleas,  before 
Perkins,  J.,  who  signed  a  bill  of  exceptions,  the  material  parts 
of  which  were  as  follow :  The  plaintiff  proved  the  execution 
of  the  bond  and  read  it  in  evidence,  and  the  schedule  thereto 
annexed,  and  put  in  evidence  tending  to  show  a  breach  of 
the  bond,  as  set  out  in  his  declaration.  It  was  proved  that 
Thomas  Wade,  one  of  the  defendants,  had  charge  of  the  stock 
of  goods  named  in  the  bond,  as  superintendent  of  the  sales 
thereof,  or  in  some  other  capacity,  for  a  short  period  of  time 
after  the  date  of  the  bond.  But  to  whom  the  goods  were 
delivered  on  the  sale  by  the  plaintiff,  did  not  appear  otherwise 
than  by  the  bond.  It  appeared  that  Thomas  Wade  left  the 
store  of  goods,  and  one  Smith  tended  the  store  after  Thomas 
was  gone,  and  had  tended  for  Thomas  before  he  had  left,  and 
the  two  had  sold  a  portion  of  said  goods. 

There  was  evidence  tending  to  show,  that  after  Thomas 
had  left,  the  other  defendant,  John  Wade,  who  was  the  father 
of  Thomas,  having  doubts  whether  Thomas  would  return, 
and  fearing  a  diminution  of  the  property  during  his  absence, 
without  his  consent  or  knowledge,  agreed  by  parol  with  the 
plaintiff,  that  the  plaintiff  should  take  possession  of  said 
stock  of  goods,  so  far  as  any  remained  in  the  store,  and  ap- 
ply the  value  of  them  towards  the  payment  of  the  bond. 
The  plaintiff  took  the  stock  left,  and  in  the  store,  on  or 
about  the  first  day  of  May,  1848,  and  afterwards  sold  the 
same.  The  whole  value  of  the  goods  received  by  the  plain- 
tiff amounted  to  eighty-four  dollars  less  than  the  amount 
named  in  the  schedule  annexed  to  the  bond.  It  was  not 
denied  that  there  was  an  agreement  by  parol,  under  which 
the  plaintiff  was  to  take  the  stock  in  the  store  and  apply  it  in 
payment  of  the  bond,  either  in  whole  or  in  part,  at  least  as 
far  as  it  would  avail  to  that  end.  The  defendants  contended 
that  such  agreement  thus  made  in  the  absence  of  Thomas, 
and  without  his  knowledge  or  consent,  avoided  the  bond  as 
to  him.  The  judge  ruled,  that  upon  proof  of  the  due  execu- 
tion of  the  bond  and  a  breach  thereof,  the  plaintiff  would  be 
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entitled  to  recover  of  the  defendants,  and  that,  if  the  jury 
found  a  verdict  for  the  plaintiff,  judgment  would  be  rendered 
for  the  penalty  under  the  statute,  subject  to  be  reduced  accord- 
ing to  the  statute  provisions ;  and  that  upon  the  question  of 
the  plaintiff's  right  to  recover  upon  the  bond,  the  agreement 
between  the  plaintiff  and  John  Wade,  as  to  taking  back  the 
property,  as  above  stated,  would  not  defeat  the  plaintiff's 
right  upon  the  bond  as  against  Thomas  Wade,  the  other  facts 
necessary  to  a  recovery  being  established,  and  the  bond  not 
being  thereby  paid  in  full  or  otherwise  complied  with  or  dis- 
charged. It  appeared  that  while  the  stock  was  in  the  care  of 
said  Smith,  either  when  he  was  tending  under  the  direction 
of  Thomas,  or  after  Thomas  had  left,  and  during  the  absence 
of  said  Thomas,  the  plaintiff  went  into  the  store  and  received 
from  said  Smith  certain  money  to  the  amount  of  fifty-one 
dollars,  the  proceeds  of  goods  sold,  for  which  he  gave  a  re- 
ceipt, and  also  some  small  articles  of  goods,  amounting  in 
value  to  less  than  one  dollar.  There  was  no  other  evidence 
of  the  amount  or  value  of  the  stock  taken  by  the  plaintiff 
towards  payment  of  said  bond  as  above  stated  than  the  value 
or  price  named  in  the  schedule  produced,  by  which  it  was 
agreed  to  be  taken,  and  to  show  the  amount  taken. 

After  all  the  evidence  had  been  introduced,  and  after  the 
above  rulings  and  directions,  the  parties  agreed  that  both 
issues,  that  of  the  liability  of  the  defendants  on  the  bond,  and 
that  of  the  amount  of  damages  might  be  passed  upon  by  the 
jury  at  the  same  time,  and  on  the  evidence  as  in  the  case. 

The  defendants  requested  the  judge  to  instruct  the  jury, 
that  if  they  found  a  breach  of  the  condition  of  the  bond,  they 
should  allow  whatever  was  the  benefit  to  the  plaintiff  of 
receiving  the  goods  eight  months  sooner  than  he  was  entitled 
to  them ;  that  such  anticipated  receipt  of  the  goods  must  of 
itself,  and  without  any  other  proof,  be  regarded  as  a  benefit 
to  the  plaintiff,  and  that,  at  least,  unless  something  appeared 
to  control  it,  the  benefit  to  the  plaintiff  was  the  legal  interest 
on  the  amount  received  from  the  time  when  received  to  the 
time  when  by  the  contract  it  was  to  be  received.  But  the 
mdge  ruled,  that  in  the  absence  of  all  evidence  to  control  the 
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bond,  or  the  effect  thereof,  upon  a  proof  of  breach  as  above 
directed,  the  plaintiff  would  be  entitled  to  recover  the  full 
amount  of  the  sum  named,  as  to  be  paid,  in  the  obligatory 
part  of  the  bond,  to  wit,  $319.33 ;  but  that  there  was  evidence 
going  to  show  payment  and  satisfaction,  in  part  or  in  full,  of 
the  bond,  and  so  far  as  payment  or  satisfaction  had  been 
made,  the  jury  on  the  issue  on  the  assessment  of  damages 
should  deduct  that  from  the  sum  due  by  the  terms  of  the 
bond,  and  find  only  the  balance  for  the  plaintiff;  that  as  to 
the  money  and  small  articles  taken  by  the  plaintiff  from  the 
store,  as  above  named,  the  jury  should  find  the  amount  and 
value  of  them  and  deduct  the  sum  from  the  bond ;  and  as  to 
the  stock  taken  by  the  plaintiff  with  the  understanding  and 
under  the  agreement  between  him  and  John  Wade,  the  jury 
should  find  the  amount  and  value  on  such  evidence  as  they 
had  before  them ;  if  there  was  any  evidence  of  benefit  to  the 
plaintiff  by  the  anticipated  receipt  of  the  goods,  or  any  thing 
that  had  been  received,  the  jury  should  allow  so  much  as  they 
found  that  benefit  to  be ;  but  in  the  absence  of  all  evidence 
on  that  subject,  the  jury  would  not  assume  that  there  was 
any  such  benefit;  that  in  the  absence  of  any  agreement  or 
understanding  for  the  allowance  of  interest,  no  interest,  as 
such,  should  be  allowed,  on  the  amount  of  anticipated  re- 
ceipts ;  and  that  on  the  question  of  payment  and  satisfac- 
tion, and  so  far  as  the  defendants  depended  on  these  in  their 
defence,  the  plaintiff  having  established  his  side  of  the  case, 
the  burden  of  proof  was  on  the  defendants  to  show  such  pay* 
ment  and  satisfaction  and  the  amount. 

The  judge  requested  the  jury,  in  case  they  found  for  the 
plaintiff,  to  return  two  verdicts,  one  on  the  general  question 
of  the  liability  of  the  defendants,  and  the  other  assessing  the 
damages.  The  jury  accordingly  found  two  verdicts  for  the 
plaintiff  and  the  defendants  excepted. 

X  W.  Perry y  for  the  defendants. 

W.  D.  Northendy  for  the  plaintiff. 

Metcalf,  J.  We  see  no  error  in  the  rulings  or  instructions 
in  this  case.  The  act  of  one  of  the  obligors,  in  consenting 
to  the  disposition  of  the  goods,  must  be  taken  as  the  act  of 
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both,  or  as  binding  on  both,  especially  as  it  worked  no  injury 
to  his  co-obligor. 

The  disposition  of  the  goods,  which  was  made  by  the 
obligee,  with  the  consent  of  one  of  the  obligors,  was  not  a 
prevention,  by  the  obligee,  of  a  performance  of  the  condition 
of  the  bond,  but  must  be  regarded  as  payment,  pro  tanto,  of 
the  sum  which  the  bond  was  given  to  secure. 

Exceptions  overruled. 


Israel  P.  Boardman  &  another  vs.  The  Merrimack  Mu- 
tual Fire  Insurance  Company.  Israel  P.  Boardman 
vs.  The  Same. 

The  drawing  of  a  lottery,  with  the  consent  and  participation  of  the  assured,  in  a 
building  insured  against  loss  by  fire,  as  "  a  shoe  manufactory,"  does  not  avoid 
the  policy  on  the  building,  nor  on  the  stock  therein. 

Shaw,  C.  J.  These  are  actions  on  policies  of  insurance, 
one  on  a  building,  the  other  on  personal  property,  consisting 
of  leather  and  other  materials  lor  the  manufacture  of  shoes, 
and  manufactured  stock  in  the  same  building.  It  is  admitted 
that  the  building  was  burnt  down,  and  the  stock  in  it,  within 
the  time,  and  that  the  defendants  are  liable,  unless  they  are 
discharged  by  the  circumstances  set  forth  in  the  facts  agreed, 
on  which  the  case  is  submitted.  These  circumstances  are, 
that  on  the  evening  preceding  the  fire,  a  lottery  of  two  hun- 
dred and  sixty  tickets,  at  one  dollar  each,  was  drawn  in  one 
of  the  rooms  in  the  building,  and  that  about  fifty  persons 
were  present  in  the  course  of  the  evening.  This  use  of  the 
building  was  with  the  consent  of  the  plaintiffs,  both  of  whom 
were  present,  and  each  held  a  ticket,  received  of  the  per- 
sons to  whom  such  consent  was  given.  The  part  of  the 
building  used  was  a  single  room,  in  the  second  story,  sixteen 
by  twenty  feet,  in  which  no  stock  was  kept  It  further  ap- 
pears, that  the  tickets  not  having  been  all  disposed  o£  those 
remaining  were  raffled  for,  at  the  drawing  of  the  lottery,  but 
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no  consent  was  given  by  the  plaintiffs  to  that,  nor  had  they 
any  knowledge  of  any  such  raffling. 

It  is  then  agreed,  that  upon  a  trial  there  would  be  conflict- 
ing testimony9  as  to  whether  or  not  there  was  dissatisfaction 
at  the  meeting,  as  to  the  proceedings  in  the  drawing.  There 
wets  no  open  altercation,  nor  was  there  any  disturbance  what- 
ever. It  is  agreed,  if  admissible,  that  one  Duffy  set  the  fire 
which  consumed  the  building ;  and  that  it  took  place  between 
three  and  four  o'clock  in  the  morning  after  the  drawing  of  the 
lottery ;  that  Duffy  attended  the  drawing,  and  had  a  ticket. 

The  court  are  unable  to  perceive  in  these  circumstances 
any  ground  of  defence  to  this  suit  on  a  contract  made  by  the 
defendants  to  indemnify  the  plaintiffs  against  loss  by  fire. 

In  the  first  place,  this  contract  of  insurance  was  made  on 
good  consideration,  and  made  to  accomplish  a  good  and  law- 
ful purpose.  It  does  not  therefore  come  within  that  class  of 
cases,  where  the  consideration  is  a  violation  of  law  or  good 
morals,  or  where  the  object  and  effect  of  the  contract  will  be 
to  promote  or  advance  some  unlawful  purpose  or  business, 
which  would  itself  be  a  violation  of  law  or  immoral ;  as  that 
of  letting  a  house  to  a  woman  of  ill  fame,  thereby  aiding,  ex- 
citing and  encouraging  a  violation  of  the  law,  as  in  the  case 
of  Commonwealth  v.  Harrington,  3  Pick.  26.  So  here,  if  the 
suit  were  for  the  rent  of  rooms,  to  be  used  for  drawing  lot- 
teries, or  a  single  lottery,  the  allowing  a  plaintiff  to  recover 
judgment  would  be  to  lend  the  aid  of  the  law  to  enable  one  to 
reap  the  fruits  of  an  unlawful  bargain. 

But  the  ground  taken  distinctly  is,  that  the  building  insured 
was  used  for  a  purpose  not  contemplated  by  the  policy,  and 
also  for  an  unlawful  purpose.  In  regard  to  the  first,  the  argu- 
ment proceeds  on  the  ground,  that  as  the  building  described 
in  the  policy  was  described  as  a  shoe  manufactory,  the  occu- 
pation, or  even  the  temporary  use  of  it,  for  another  purpose, 
would  annul  and  vacate  the  policy.  On  the  contrary,  we 
suppose  the  law  to  be,  that  the  assured  may  occupy  and  use 
hib  estate  for  any  other  lawful  business  or  purpose  not  re- 
strained by  any  provision  or  condition  in  the  contract,  and 
which  does  not  increase  the  risk.     And  we  understand  that  it 
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is  not  suggested  in  this  case,  that  any  such  change  was  made 
in  the  structure  or  use  of  the  building,  as  within  its  terms  to 
vacate  the  policy ;  and  if  any  such  change  had  been  made  and 
relied  on,  it  was  a  fact  to  be  distinctly  put  in  issue  and  tried 
by  a  jury.  But  the  argument  is,  that  being  insured  as  a  shoe 
manufactory,  a  business  well  understood,  it  presumes  no  as- 
semblage of  persons  on  the  premises,  but  the  contrary ;  because 
the  resort  there  of  numbers,  must  interrupt  labor,  and  may 
endanger  the  security  of  the  stock  by  exposing  it  to  depreda- 
tion. This  appears  to  us  to  be  taking  too  limited  a  view  of 
the  nature  of  the  contract  of  insurance  and  the  rights  of  the 
assured.  Suppose  in  a  spare  large  room,  like  the  one  de* 
scribed,  a  periodical  auction  sale  of  shoes  and  boots,  theii 
own  and  others,  were  made,  which  would  bring  an  assem- 
blage of  persons  there,  creating  no  increased  risk  of  fire, 
would  it  avoid  the  policy  ?  Suppose  that  such  spare  room 
were  let,  occasionally  or  periodically,  for  a  school,  a  lyceum 
or  a  conference  meeting,  it  could  not  affect  the  policy. 

But  it  comes  back  to  the  original  ground,  that  the  building 
was  used  for  an  unlawful  purpose,  and  so  there  was  an  unlaw- 
ful and  unwarranted  use  of  the  building.  This  is  not  speak- 
ing with  strict  accuracy ;  the  law,  which  forbids  the  setting 
up  or  drawing  of  any  lottery,  and  which  renders  it  penal  for 
any  person  who  shall  knowingly  permit  the  drawing  of  any 
lottery  in  any  house,  shop  or  building  owned  or  occupied  by 
him,  does  not  subject  the  building  to  any  forfeiture ;  it  renders 
such  person  guilty  of  a  misdemeanor,  and  personally  liable 
for  a  penalty.  It  is  therefore  an  unlawful  use  of  the  house 
only  in  the  sense  in  which  every  person  may  be  said  to  make 
unlawful  use  of  his  house,  who  commits  an  offence  under 
its  roof  against  good  morals  or  positive  law.  There  is  no 
natural,  probable  or  actual  connexion  between  the  offence 
committed  and  the  loss  by  fire.  If  indeed  it  were  in  the  direct 
commission  of  some  unlawful  act,  by  the  assured,  that  the  fire 
was  kindled,  so  that  the  relation  of  cause  and  effect  could  be 
shown  between  the  unlawful  act  done  and  the  loss  occasioned, 
it  would  present  a  very  different  question. 

The  cases  cited  in  the  argument  for  the  defendants  do  not 
tend  to  sustain  the  defence. 
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Richardson  v.  Maine  Ins.  Co.,  6  Mass.  102.  The  cases  of  a 
policy  on  the  realty  against  loss  by  fire  and  of  one  on  a  vessel 
or  cargo,  personal  property,  are  not  very  analogous,  because 
the  direct  use  and  employment  of  the  latter  may  be  infinitely 
various,  to  be  controlled  and  directed  by  the  owner  or  manager. 
The  case  cited  recognizes  the  distinction  between  a  policy 
made  to  protect  a  traffic,  prohibited  by  the  sovereign  of  the 
parties,  and  that  which  might  violate  the  law  of  another 
country,  or  the  law  of  nations.  In  case  of  its  being  a  voyage 
in  violation  of  a  municipal  law  by  which  they  are  bound,  the 
voyage  is  illicit,  and  all  insurances  on  such  voyages  are  void; 
for  the  law  will  not  allow  any  effect  to  a  contract  made  to 
protect  a  traffic  which  it  has  prohibited*  In  that  case,  the 
very  contract  sought  to  be  enforced  was  void  in  its  inception, 
because  illegal  in  its  inception.  The  case  of  Warren  v.  Mar 
nufactarers?  Ins.  Con  13  Pick.  518,  is  not  more  in  point  On 
the  contrary,  it  was  there  held,  that  a  non-compliance  with 
a  positive  law  of  the  United  States,  in  the  conduct  of  the 
voyage,  did  not  avoid  the  policy. 

The  distinction  between  cases,  where  contracts  axe  or  are 
not  void,  as  against  law,  is  well  stated  by  Marshall,  C.  J.,  in 
Armstrong  v.  Toler,  11  Wheat  271.  The  principle  established 
is,  that  where  the  consideration  is  illegal,  immoral  and  wrong, 
or  where  the  direct  purpose  of  the  contract  is  to  effect,  advance 
or  encourage  acts  in  violation  of  law,  it  is  void.  But  if  the 
contract  sought  to  be  enforced  is  collateral  and  independent* 
though  in  some  measure  connected  with  acts  done  in  viola* 
tion  of  law,  the  contract  is  not  void. 

In  the  present  case,  it  appears  to  us,  that  the  illegal  conduct 
of  the  plaintiffs,  in  assisting  at  the  drawing  of  a  lottery,  or  in 
permitting  one  to  be  drawn  on  their  premises,  although  it  sub* 
jected  them  personally  to  a  penalty,  did  not  affect  their  con* 
tract  with  the  insurance  company,  but  was  wholly  independ- 
ent of  it  and  disconnected;  as  if  they  had  committed  any 
other  misdemeanor  or  indictable  offence  under  the  same  roof; 
and  therefore  did  not  avoid  the  policy,  or  afford  any  ground 
of  defence  to  the  company.  Any  other  rule  would  extend 
the  penalty  for  a  violation  of  the  law  much  beyond  that  pre* 
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scribed  by  the  law  itself,  and  deprive  the  party  of  his  civil 
rights,  in  favor  of  third  parties  in  no  degree  affected  by  such 
unlawful  acts.  Judgment  far  the  plaintiffs  in  both  cases* 

O.  P.  Lordy  for  the  plaintiffs. 

N.  J.  Lord  and  N.  W.  Hazen,  for  the  defendants. 


Solomon  D.  Cole  vs.  Lillby  Eaton. 

The  guardian  of  a  minor  is  not  liable,  in  an  action  of  assumpsit,  to  one  who  hat 
furnished  necessaries  for  the  support  and  maintenance  of  the  ward ;  but  only  in 
'  an  action  on  the  probate  bond. 

This  was  an  action  of  assumpsit  against  the  defendant,  as 
the  guardian  of  three  minor  children,  for  whose  use  the  plain- 
tiff had  furnished  necessaries,  and  was  submitted  to  the  court 
upon  the  following  facts :  Thomas  Emerson  died  in  October, 
1847,  leaving  a  widow  and  three  minor  children,  to  the  latter  of 
whom  he  devised  his  real  and  personal  estate.  The  defendant 
was  duly  appointed  guardian  of  the  persons  and  estates  of 
the  minors,  on  the  16th  of  May,  1848;  and  the  real  estate 
devised  to  them  by  their  father  has  been  sold  by  the  defend- 
ant, in  pursuance  of  an  order  of  the  probate  court,  and  the 
proceeds  duly  invested.  The  plaintiff  is  the  father-in-law  of 
the  minors,  by  reason  of  his  marriage  with  their  mother ;  and 
has  furnished  board,  clothing  &c.  for  the  use  of  the  minors, 
according  to  the  account  annexed  to  the  writ,  for  the  amount 
of  which  he  is  entitled  to  recover,  if  for  any  thing;  and  is  in 
very  moderate  circumstances,  and  of  insufficient  means  to- 
support  the  said  minors. 

D.  Roberts,  for  the  plaintiff 

There  was  no  appearance  for  the  defendant. 

Dewey,  J.  The  plaintiff  was  not,  by  reason  of  his  being 
the  father-in-law  of  these  minors,  for  whose  support  he  seeks  to 
recover  compensation  of  their  guardian,  bound  to  maintain 
them  at  his  own  expense,  but  might  claim  to  be  reimbursed 
therefor  out.  of  the  estate  of  the  minors. 
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The  only  question  is  as  to  the  form  in  which  his  legal 
remedy  is  to  be  pursued.  He  has  resorted  to  an  action  of 
assumpsit,  to  recover  of  the  defendant,  as  upon  an  implied 
assumpsit  for  their  maintenance  and  support.  This  he  clearly 
cannot  do.  The  only  remedy  against  the  guardian,  who 
neglects  his  duty  in  discharging  the  proper  debts  of  the  ward, 
or  claims  for  necessaries  furnished  for  the  ward,  is  an  action 
on  the  probate  bond.  This  general  subject,  as  to  the  mode  of 
proceeding  to  enforce  payment  of  debts  and  liabilities  of  one 
under  guardianship,  was  fully  considered  in  the  case  of  Conant 
v.  Kendall,  21  Pick.  36,  and  the  result  to  which  the  court 
came  was,  that  an  action  would  lie  upon  the  probate  bond 
of  the  guardian,  in  case  the  guardian  neglected  to  apply  the 
property  of  the  ward  to  the  payment  of  his  debts.  Whether 
the  debt  is  first  to  be  ascertained  by  a  judgment  against  the 
ward,  before  instituting  suit  on  the  probate  bond,  seems  to 
be  left  an  open  question  in  the  case  referred  to. 

Judgment  for  the  defendant* 


John  Abbott  &  others  vs.  Levi  B.  Merriam  &  others. 

Stockholders  in  a  manufacturing  corporation,  in  a  bill  in  equity  against  the  trea- 
surer and  secretary  of  the  corporation  and  F.,  set  forth  that  the  officers  of  the 
corporation  mismanaged  its  affairs/ and  made  a  deed  of  all  its  property,  for  a 
nominal  consideration,  to  the  treasurer  of  the  corporation  and  a  person  residing 
in  New  York ;  (but  the  bill  did  not  set  forth  that  this  deed  was  made  upon  any 
trust) ;  that  the  officers  of  the  corporation  made  certain  notes  in  a  form  sufficient 
to  bind  the  corporation,  and  indorsed  them  to  F.,  and  that  F.  had  brought 
actions  at  law  upon  several  of  these  notes  against  the  corporation,  and  had 
attached  the  real  estate  of  two  of  the  plaintiffs ;  that  the  design  of  the  defend- 
ants, and  especially  of  F.,  with  whom  the  other  defendants  conspired,  was  to 
obtain  judgments  against  the  corporation,  and  then,  pursuant  to  Rev.  Sts.  c.  38, 
obtain  satisfaction  of  the  stockholders  individually,  the  corporation  not  having 
complied  with  the  provisions  of  that  statute ;  and  the  plaintiffs  prayed  that  the 
defendants  might  be  enjoined  from  levying  any  execution  issued  or  to  be  issued 
on  judgments  so  obtained.  It  was  held,  on  demurrer,  that  the  bill  could  not  be 
maintained. 

Shaw,  C.  J.     This  is  a  bill  in  equity,  brought  by  John 
Abbott  and  three  others,  alleging  themselves  to  be  severally 
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holders  of  a  certain  njimber  of  shares  in  the  capital  stock  of 
the  Ballard  Vale  Machine  Shop,  a  manufacturing  corporation 
established  at  Andover  in  this  county.  They  allege  certain 
fraudulent  proceedings  on  the  part  of  Merriam  as  treasurer, 
and  May  as  secretary  of  said  corporation,  and  that  the  corpo- 
ration became  embarrassed  in  their  circumstances,  but  the 
plaintiffs  say  that  they  were  not  insolvent,  and  that,  if  their 
effects  had  been  well  managed,  there  would  have  been  enough 
to  pay  all  their  debts.  They  allege  a  deed  made  by  the  corpo- 
ration of  all  its  property  for  a  nominal  consideration  to  Wil- 
liam King  of  New  York  and  the  said  Merriam ;  no  condition 
is  expressed,  and  no  trust  declared.  By  the  exhibition  of  the 
deed,  which  is  made  part  of  the  bill,  the  deed  seems  to  have 
been  executed  under  the  express  authority  both  of  the  stock- 
holders and  directors  of  the  corporation,  by  votes  at  meetings 
regularly  held  for  that  purpose.  They  allege  that  the  officers 
of  the  corporation  made  certain  notes,  in  a  form  sufficient  to 
bind  the  corporation,  and  negotiated  them  by  indorsement  to 
Daniel  M.  Farnum  of  New  York,  one  of  the  defendants,  and 
that  he  has  brought  actions  on  several  of  them,  in  courts  of 
this  commonwealth,  against  the  corporation,  and  is  proceeding 
to  obtain  judgments  thereon.  The  gravamen  of  the  complaint 
is,  that  this  corporation,  not  having  complied  with  the  rules 
of  law,  (Rev.  Sts.  c.  38,)  to  exempt  individual  stockholders 
from  personal  liability  for  the  debts  of  the  corporation,  the 
intention  and  design  of  the  defendants,  especially  of  Far- 
num, is  to  obtain  judgments  against  the  corporation,  and 
then,  pursuant  to  the  statute,  obtain  satisfaction  of  the  stock- 
holders individually ;  and  they  allege  that  the  real  estate  of 
two  of  the  plaintiffs  has  been  attached  on  mesne  process,  to 
answer  the  judgments  in  such  suits.  They  allege  collusion 
and  conspiracy  among  all  the  three  defendants,  including 
Farnum,  the  plaintiff  in  those  suits ;  and  they  pray  that  Mer- 
riam, May  and  Farnum,  their  agents  and  attorneys,  and  the 
sheriffs,  &c.  of  the  counties  of  Suffolk  and  Essex,  be  enjoined 
from  levying  any  execution,  which  has  been  or  may  be  issued 
in  any  of  the  suits,  or  any  writ  hereafter  to  be  issued  in  any 
of  the  suits,  and  for  further  relief.  To  this  bill  there  is  a 
VOL.  vni.  50 
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general  demurrer  and  joinder.  This  is  a  very  brief  abstract 
of  the  pleadings.  The  demurrer  is  taken  upon  the  ground, 
first,  that  the  court  has  no  jurisdiction  in  equity ;  and,  second, 
that  the  bill  sets  forth  no  sufficient  ground  to  maintain  a  suit 
in  equity. 

The  court  are  of  opinion,  that  the  bill  presents  no  case,  in 
which  equity  jurisdiction  is  vested  in  this  court,  or  upon 
which  the  plaintiffe  are  entitled  to  reliet 

As  stockholders,  they  have  rights  undoubtedly  and  interests 
in  the  affairs  and  management  of  the  concerns  of  the  corpo- 
ration ;  but  these  are  derivative  and  indirect,  and  axe  limited 
and  regulated  by  law.  They  have  no  right  by  any  direct  suit, 
legal  or  equitable,  to  call  the  directors  or  other  officers  of  the 
corporation  to  account  for  mismanagement.  Smith  v.  Hurd, 
12  Met  371.  Nor,  if  all  the  stockholders  were  to  unite  in  a 
suit  in  equity,  could  they  have  any  better  ground  to  recover. 
The  directors  and  other  officers  and  agents  are  amenable  only 
to  the  corporation ;  and  to  give  every  individual  stockholder  a 
right  of  action  would  lead  to  a  multiplicity  of  suits.  Smith 
v.  Hurdj  12  Met.  371. 

Besides ;  if  the  plaintiffe  have  any  remedy,  that  is,  any  right 
to  exempt  themselves  from  a  responsibility  which  they  are  un- 
der by  law,  to  answer  for  the  corporation,  it  is  in  consequence 
of  a  series  of  measures  equally  injurious  to  the  corporation  as 
to  these  plaintiffs,  and  which  would  form  a  good  defence  for 
the  corporation  in  the  pending  suits.  If  the  judgment  to  be  ob- 
tained against  the  corporation  be  a  valid  judgment,  the  law 
creates  all  the  responsibility  which  the  plaintiffe  are  under. 
But  the  plaintiffs  do  not  seek  to  enjoin  the  defendant  Farnum 
from  obtaining  his  judgment  against  the  corporation,  nor 
would  they  be  competent  to  maintain  such  a  suit 

The  plaintiffs  have  set  forth  a  deed  by  which  the  corpora- 
tion transferred  all  their  property  to  King  and  Merriam,  and  in 
the  argument  they  intimate  that  this  must  be  a  deed  of  trust, 
and  they  seek  by  a  discovery  to  know  whether  there  is  an} 
declaration  of  trust  or  not  But  the  bill  does  not  aver  that  it 
was  given  in  trust,  or  in  what  trust,  or  for  whom.  The  plain- 
tiffe do  not  intimate  that  they  were  cestui*  que  trust,  or  were 
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entitled  to  any  benefit  from  it,  and  of  course  the  court  can 
take  no  jurisdiction  of  this  cause  under  their  equity  jurisdic- 
tion to  enforce  the  execution  of  trusts.  Mitchell  v.  Green, 
10  Met  101. 

If  it  were  a  trust,  what  relief  could  the  plaintiffs  have? 
This  bill  is  not  against  the  trustees,  King  and  Merriam,  but 
against  Merriam  and  others,  and  for  another  purpose.  They 
do  not  seek  an  account;  they  do  not  ask  for  the  execution 
of  a  trust.  But  they  ask  to  have  certain  proceedings  stayed, 
on  the  ground  of  fraud,  of  which,  as  such,  the  court  has  not 
jurisdiction.  The  allegation  that  the  suits  axe  under  the 
direction  of  the  defendants,  Merriam  and  May,  and  that  Far- 
num  is  a  mere  nominal  party,  is  an  averment  only  of  in- 
stances and  specifications  of  fraud. 

It  is  urged,  that  after  the  insolvency  of  the  corporation,  the 
officers  and  agents  had  no  authority  to  make  new  contracts 
the  effect  of  which  would  be  to  bind  their  co-stockholders  to 
new  liabilities.  But  the  question  is,  not  whether  they  could 
bind  individual  stockholders,  but  whether  they  could  bind 
and  did  bind  the  corporation,  which  is  a  question  for  the  cor- 
poration to  contest 

This  is  not  a  case  where  there  are  more  than  two  parties, 
having  conflicting  interests.  Nor  is  there  any  pretence  to  say, 
that  members  of  a  corporation,  even  after  a  dissolution  of  the 
charter,  are  partners,  joint  tenants,  or  tenants  in  commoa 
Pratt  v.  Bacon,  10  Pick.  12a 

Demurrer  sustained  and  bill  dismissed 

N.  W.  Hazen,  for  the  plaintiffs, 

Z  O.  King,  for  the  defendants. 
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John  Stone  vs.  The  Inhabitants  of  School  District 
Number  Four  in  Hamilton. 

The  clerk  of  a  school  district,  under  a  rote,  that  future  meetings  be  notified  by 
posting  np  notices  thereof  at  certain  specified  places,  and  "that  the  clerk  wan 
all  future  meetings  in  said  district,"  has  no  authority  to  call  a  meeting,  but  only 
to  notify  and  warn  a  meeting  called  by  competent  authority, 

This  was  assumpsit  for  money  had  and  received,  to  recover 
back  the  amount  of  a  tax  assessed  by  the  defendants  on  the 
plaintiff,  and  paid  by  him  under  protest.  The  action  was 
originally  brought  in  the  police  court  of  the  city  of  Salem, 
and  judgment  being  given  there  for  the  plaintiff,  the  defend- 
ants appealed  to  the  court  of  common  pleas,  where  it  was 
submitted  upon  an  agreed  statement  of  facts,  on  which  judg- 
ment being  also  rendered  in  that  court  for  the  plaintiff,  the 
defendants  appealed  to  this  court. 

The  only  question  in  the  case  was,  whether  the  meeting, 
at  which  the  tax  was  laid,  was  legally  called  and  held.  The 
facts  stated  upon  this  point  were  as  follows :  On  the  31st  of 
March,  1846,  a  legal  meeting  of  the  defendants  was  held,  for 
the  purpose,  among  others,  "  to  see  what  method  the  district 
will  prescribe  for  warning  all  future  meetings."  At  this  meet- 
ing, it  was  voted,  "  That  future  meetings  be  notified  by  post- 
ing notices  at  the  school-house,  at  Captain  Joseph  Patch's,  and 
at  Aaron  Dodge's  corner,"  and  also, ('  that  the  clerk  warn  all 
future  meetings  in  said  district."  At  a  subsequent  meeting, 
called  and  notified  in  the  same  manner  as  the  meeting  in  the 
present  case,  on  the  28th  of  March,  1848,  it  was  voted,  "  That 
in  case  of  inability  on  the  part  of  the  clerk,  by  sickness  or 
otherwise,  to  notify  meetings,  it  shall  be  the  duty  of  the  pru- 
dential committee  to  notify  meetings  in  the  way  and  man- 
ner they  are  notified  now  by  the  clerk." 

Since  the  31st  of  March,  1846,  the  defendants'  district 
meetings,  except  in  one  instance,  have  been  called  by  the  dis- 
trict clerk,  upon  application  to  or  notice  by  him,  and  without 
the  intervention  of  the  selectmen  or  prudential  committee. 
And  the  district  clerk,  in  accordance  with  this  custom,  and 


Digitized  by  VjOOQlC 


NOVEMBER  TERM  1851.  593 

Stone  t>.  School  District  in  Hamilton. 

acting  under  no  other  authority  than  the  votes  of  March  31st, 
1846,  on  an  application  made  to  him  by  three  qualified  voters 
.  of  the  district,  on  the  8th  of  March,  1848,  issued  a  warrant 
for  a  meeting  of  the  district  on  the  16th  of  the  same  month, 
and  served  the  warrant  by  posting  up  notifications  thereof,  as 
prescribed  by  the  above  mentioned  vote  of  the  district. 

The  meeting  thus  called  and  notified  was  held  accordingly, 
and  continued  by  intermediate  adjournments,  to  the  26th  of 
June,  1848,  at  which  time  the  tax  in  question  was  laid. 

D.  Roberts  and  E.  W.  Kimball,  for  the  plaintiff 

X  W.  Perry%  for  the  defendants. 

Dewey,  J.  The  question  here  raised  is  that  of  the  validity 
of  a  tax  assessed  under  a  vote  of  the  defendants,  passed  at  a 
meeting  originally  held  on  the  16th  of  March,  1848,  and  con- 
tinued by  adjournment  to  the  26th  of  June,  1848.  It  is  in- 
sisted, on  the  part  of  the  plaintiff  that  this  meeting  was  not 
legally  called.  It  appears  by  the  facts  stated,  that  the  same 
was  called  by  the  clerk  of  the  school  district 

The  provisions  of  law  on  this  subject  are  found  in  the  Rev. 
Sts.  c.  23,  §§  46,  47,  48.  The  forty-sixth  section  authorizes 
the  selectmen  of  the  towns  divided  into  school  districts,  and 
the  prudential  committee  of  every  school  district,  to  issue  war- 
rants for  meetings  of  such  school  districts,  upon  application 
of  three  or  more  tax-payers.  The  forty-seventh  section  pre- 
scribes the  mode  of  notifying  such  meetings,  or,  as  it  is  ex- 
pressed in  this  and  the  preceding  sections,  the  mode  "of 
warning  their  meetings,'9  when  the  district  has  not  prescribed 
any  other  mode  of  warning  them.  The  forty-eighth  section 
gives  full  power  to  the  districts  to  prescribe  the  mode  of 
warning  all  meetings  of  the  district,  and  the  further  power 
of  directing  by  whom  they  shall  be  called. 

The  meeting  of  this  school  district,  held  on  the  16th  of 
March,  1846,  was  not  called  by  a  warrant  from  the  selectmen, 
or  the  prudential  committee.  If  legally  called,  it  was  under 
the  provisions  of  the  forty-eighth  section,  authorizing  the  dis- 
trict to  prescribe  the  mode  of  calling  the  meeting. 

Whether  such  mode  has  been  prescribed  by  the  district,  is 
the  real  question  in  this  case. 
50# 


Digitized  by  VjOOQlC 


694  ESSEX. 

Stone  0.  School  Dktrict  in  Hamilton. 

It  is  contended,  that  the  district  has  done  so  by  its  vote  of 
the  31st  of  March,  1846,  when,  under  an  article  in  a  warrant 
calling  such  meeting  from  the  selectmen  of  the  town,  u  to  see 
what  method  the  district  will  prescribe  for  warning  all  future 
meetings  in  said  school  district,"  the  school  district  voted, 
"  that  future  meetings  be  notified  by  posting  up  notices  at 
the  school-house,"  &&,  and  that "  the  clerk  warn  all  future 
meetings  in  said  district"  The  above  is  the  only  vote  of 
the  district  prescribing  the  mode  of  calling  meetings.  Un- 
der this  authority,  the  clerk  called  the  meeting  at  which 
the  money  was  raised,  and  the  tax  assessed  upon  the  plain- 
tiff: 

Does  this  vote  of  the  district,  prescribing  the  manner  of 
warning  meetings  of  the  district,  confer  upon  the  clerk  power 
to  call  the  meeting  ?  In  common  parlance,  the  terms  "  calling 
a  meeting"  and  u warning  a  meeting"  have  doubtless  been 
used  as  expressing  the  same  idea ;  but  looking  at  these  terms 
as  used  by  the  legislature  in  the  revised  statutes,  and  particu- 
larly in  the  sections  above  referred  to,  the  distinction  is  most 
obviously  taken  between  the  terms  u calling"  a  meeting  and 
M  warning  "  a  meeting. 

Thus,  the  forty-sixth  section,  after  prescribing  the  duty 
of  the  selectmen  and  prudential  committees  to  issue  a  war- 
rant  for  such  meetings,  further  directs  them  to  require  one 
of  the  persons  applying  for  such  meeting  to  warn  the  mem- 
bers of  the  district  to  meet  at  the  time  and  place  ordered. 
Here,  "  to  warn  "  clearly  means  nothing  more  than  to  notify  a 
meeting  appointed  by  other  authority.  In  the  forty-seventh 
section,  "  warning"  is  used  in  a  like  sense.  But  the  forty- 
eighth  section  is  still  more  explicit  as  to  this  matter,  inasmuch 
as,  after  having  fully  provided  for  the  case  of  warning  meet- 
ings, it  then  proceeds  to  provide  for  the  calling  of  meetings, 
treating  the  two  subjects  as  distinct 

The  only  view  we  have  been  able  to  take  of  this  matter  is, 
that  the  authority  conferred  upon  the  clerk  by  the  school  dis- 
trict was  the  limited  one  of  warning  meetings  that  had  been 
duly  called  by  some  other  authority,  and  that  this  meeting, 
having  been  called  by  him,  was  not  legally  called,  and  the 
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farther  proceedings  were  not  authorized  by  law,  and  the  tax 
levied  upon  the  plaintiff  was  therefore  invalid,  and  may  be 
recovered  back  in  the  present  action. 

Judgment  Jar  the  plaintiff. 


Sally  L.  Newhall  vs.  Benjamin  Irbson,  Jr.,  &  another. 

A  deed,  describing  the  boundary  Una  of  the  land  conveyed  as  running  northerly  a 
certain  distance  to  a  highway,  and  from  thence  upon  the  highway,  passes  the 
land  to  the  centre  of  the  highway,  although  the  distance  specified,  by  actual 
measurement,  carries  the  line  only  to  the  southerly  side  of  the  highway. 

A  diversion  of  a  large  portion  of  the  water  of  a  natural  watercourse,  by  a  proprietor 
of  land  through  which  the  watercourse  runs,  renders  him  liable  to  an  action  on 
the  case  by  a  proprietor  of  land  below,  from  which  the  water  is  thus  diverted  t 
although  the  latter  thereby  sustains  no  present  actual  damage. 

A  statute,  authorizing  a  proprietor  of  land,  through  which  a  natural  watercourse 
runs,  to  lay  a  pipe  or  culvert,  from  such  watercourse,  across  a  highway,  to  his 
mill,  does  not  protect  him  from  an  action  by  a  proprietor  below,  from  whose 
land  the  water  is  thus  diverted, 

This  was  an  action  on  the  case  to  recover  damages  for  a 
diversion  of  a  part  of  the  waters  of  a  natural  watercourse ; 
and  was  submitted  to  the  court  upon  the  following  statement 
of  facts :  — 

The  land  of  the  plaintiff  is  situated  on  the  south  side  of  a 
highway  in  the  city  of  Lynn,  called  Boston  old  road.  The 
watercourse  crosses  the  highway  running  from  the  north 
of  it  opposite  the  plaintiff's  land,  and  runs  on  the  south  side 
thereof,  between  the  wall  of  such  land  and  the  travelled  part 
of  the  highway,  several  rods,  and  then,  turning  to  the  south, 
runs  between  the  plaintiff's  land  on  the  east  and  the  defend- 
ants' land  on  the  west  into  a  creek  below.  The  northern 
boundary  of  the  plaintiff's  land  is  described  in  a  deed  from 
Joseph  Ballard  to  Thomas  Newhall,  the  plaintiff's  father,  un- 
der whom  she  claims  title,  as  "running  northerly  seven  poles 
to  the  county  road,  and  from  thence  upon  the  road  twenty-two 
poles  to  the  first  mentioned  bound."  The  seven  rods  termi- 
nate on  the  north  at  the  old  wall  which  formerly  constituted 
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the  southern  boundary  of  the  road,  and  the  watercourse  is 
wholly  north  of  the  old  wall  and  within  the  southern  half 
of  said  highway ;  and  one  question  submitted  to  the  court  is, 
whether  such  boundary  can  be  construed  to  extend  to  the 
middle  of  the  highway. 

The  defendants  own  a  piece  of  land  next  west  of  the  plain- 
tiff's land,  upon  which  they  have  erected  a  mill  or  factory, 
and  also  another  piece  of  land  on  the  north  side  of  the  high- 
way above  the  plaintiff's  land  and  wholly  easterly  of  the 
place  where  the  watercourse  crosses  the  highway,  which 
last  piece  of  land  the  defendants  have  excavated  and  formed 
into  a  pond  for  the  use  of  their  milL  The  watercourse  runs 
through  this  last  mentioned  piece  of  land  and  pond  and  a 
dam  has  there  been  built  across  it  by  the  defendants. 

The  defendants,  under  the  authority  of  an  act  of  the  legis- 
lature passed  on  the  3d  of  May,  1850,  (St.  1850,  c.  285,)  put 
down  a  pipe  or  culvert,  leading  from  their  pond  along  and 
across  the  highway,  to  their  mill,  agreeably  to  the  conditions 
and  requirements  of  the  act,  so  far  as  the  size  of  the  pipe 
and  the  manner  of  placing  it  in  the  ground  are  concerned. 
The  defendants  have  since  occasionally  drawn  water  through 
the  pipe,  but  at  no  time  in  such  quantity  as  to  prevent  the 
plaintiff  from  using  it  in  any  manner  in  which  she  has  ever 
been  accustomed  to  use  it. 

Nominal  damages  only  are  claimed  by  the  plaintiff 

T.  B.  Newhally  for  the  plaintiff  1.  By  the  common  law,  no 
person  has  a  right  to  divert  the  waters  of  a  natural  water- 
course, for  any  purpose  other  than  domestic  or  the  purposes 
of  husbandry ;  and  then  the  surplus  must  be  returned  to  the 
channel,  before  it  enters  the  land  of  the  proprietor  below. 
3  Kent  Com.  (6th  ed.)  438,  439;  Angell  on  Watercourses, 
(4th  ed.)  §§  100,  135,  388;  Vcmdenbergh  v.  Van  Bergen,  13 
Johns.  212;  Comm'rs  of  Canal  Fund  v.  Kempshall,  26  Wend. 
404;  Tyler  v.  Wilkinson,  4  Mason,  397;  Webb  v.  Portland 
Manuf.  Co.  3  Sumner,  189 ;  JUTCalmont  v.  Whitaker,  3  Rawle, 
84;  BuddingUm  v.  Bradley,  10  Conn.  213;  Blanchard  v. 
Baker,  8  Greenl.  253 ;  BeaJey  v.  S/iaw,  6  East,  208. 

2.  Although  no  actual  injury  may  have  been  sustained  bj 
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the  plaintiff,  yet  if  the  diversion  complained  of  was  wrongful, 
she  is  entitled  to  nominal  damages.  Angell  on  Watercourses, 
§  135;  Butman  v.  Hussey,  3  Fairf.  407;  Blanchard  v.  Baker, 
8  GreenL  253;  Webb  v.  Portland  Manuf.  Co.  3  Sumner,  189; 
Plumleigh  v.  Dawson,  1  Oilman,  544;  Bolivar  Manuf.  Co.  v. 
Neponset  Manuf.  Co.  16  Pick.  241. 

3.  The  special  act  of  the  legislature,  under  which  the  de- 
fendants claim,  does  not  authorize  them  to  divert  the  waters 
of  the  watercourse  in  question ;  or  if  it  does,  it  is  unconstitu- 
tional, because  it  does  not  provide  a  compensation  for  the 
damage  which  may  be  caused  by  the  diversion  to  persons 
having  rights  in  the  watercourse.  Perry  v.  Wilson,  7  Mass. 
393 ;  Holden  v.  James,  11  Mass.  396 ;  Thacher  v.  Dartmouth 
Bridge,  18  Pick.  501. 

J.  C.  Stickney,  for  the  defendants.  1.  The  plaintiff  is  not  the 
owner  of  the  brook  referred  to  in  the  agreed  statement  of  facts. 
Nor  has  she  any  right  to  monopolize  or  control  the  waters  of 
the  brook.  The  boundaries  of  the  plaintiff's  land  are  such  as 
to  negative  the  entire  ownership  of  the  brook,  and  exclude 
the  road  under  which  the  defendants9  culvert  is  laid.  Tyler 
v.  Hammond,  11  Pick.  193.  2.  If  the  plaintiff  is  owner  or 
part  owner  of  the  brook,  she  has  suffered  no  actual  or  percep- 
tible damage.  It  is  damnum  absque  injurid,  theoretical  damage 
merely.  Thompson  v.  Crocker,  9  Pick.  59 ;  Rogers  v.  Bruce, 
17  Pick.  184;  Cook  v.  Hull,  3  Pick.  269;  Weston  v.  Alden,  8 
Mass.  136 ;  Colburn  v.  Richards,  13  Mass.  420 ;  Mason  v.  Hill, 
5  B.  &  Ad.  1,  and  2  Nev.  &  Man.  747 ;  Bealey  v.  Shaw,  6 
East,  214.  3.  The  defendants  are  authorized  by  St.  1850, 
c.  285,  to  do  whatever  they  have  done.  Boston  8f  Roxbury 
Milldam  Corp.  v.  Newman,  12  Pick.  467. 

The  opinion  was  delivered  at  the  November  term,  1852. 

Shaw,  C.  J.  Two  questions  are  presented  in  this  case. 
The  first  is  whether  the  plaintiff  has  title  to  the  half  of  the 
highway,  along  which  the  stream  in  controversy  runs ;  if  she 
has,  it  being  conceded  that  the  brook  lies  wholly  south  of  the 
middle  of  the  highway  at  that  place,  it  must  of  course  for 
some  extent  pass  wholly  through  the  land  of  the  plaintiff 

The  northern  boundary  of  the  plaintiff's  land  is  described 
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in  a  deed,  from  which  she  derives  her  title,  as  u  running  north* 
erly  seven  poles  to  the  county  road,  and  from  thence  upon 
the  road  twenty-two  poles  to  the  first  mentioned  bound." 
The  ordinary  construction  of  such  a  deed,  to  the  highway  and 
from  thence  upon  the  highway,  would  carry  the  land  to  the 
middle  of  the  highway.  Such  is  the  established  presumption, 
governing  the  construction  of  a  deed,  in  the  absence  of  con- 
trolling words.  Chatham  v.  Brainerd,  11  Conn*  60 ;  Champhm 
v.  Pendleton,  13-  Conn.  23;  Bucknam  v.  Bucknam,  3  Fairf. 
463;  1  U.  S.  Dig.  Boundaries,  IIL 

The  only  circumstance  relied  on,  to  control  this  presump- 
tion, is  the  fact  found  in  the  case,  that  in  measuring  the  dis- 
tance from  the  last  named  boundary,  in  the  description,  to 
the  road,  it  is  in  fact  seven  rods  to  the  southerly  side  of  the 
road,  there  indicated  by  a  stone  wall,  between  which  and  the 
travelled  part  of  the  road  the  brook  runs  for  a  little  distance, 
and  then  turns  in  a  southerly  direction,  enters  the  plaintiff's 
land,  and  runs  through  it  to  its  outlet  in  a  salt  water  creek. 
But  the  court  are  of  opinion,  that  this  fact  does  not  rebut  the 
strong  presumption,  that  boundary  on  a  highway  is  ad  JUum 
vice.  The  road  is  a  monument,  the  thread  of  the  road,  in 
legal  contemplation,  is  that  monument  or  abuttal  By  a  well 
known  rule  of  construction  of  deeds  and  other  instruments, 
calling  for  localities,  measurements  will  yield  to  monuments. 
Suppose  this  had  been  northerly  to  the  centre  of  the  highway, 
there  measuring  seven  rods,  and  it  in  fact  measured  nine  rods, 
no  doubt  this  would  have  passed  the  soil  to  the  centre  of  the 
road.  Land  may  no  doubt  be  bounded  by  the  side  of  a  high* 
way,  but  it  must  be  done  in  clear  and  distinct  terms,  to  con- 
trol the  ordinary  presumption.  Perhaps  this  point  is  not 
very  material  to  the  present  case,  because  it  is  conceded,  that 
from  the  highway  it  runs  exclusively  through  the  plaintiff's 
land ;  but  as  it  is  made,  and  as  perhaps  it  makes  the  result 
more  clear  and  satisfactory,  we  have  examined  it  with  the 
above  result 

2.  Taking  this  to  be  so,  the  defendants,  by  excavating  an 
artificial  pond  or  reservoir,  on  their  own  land,  on  the  north 
side  of  the  road,  and  placing  a  dam  across  the  brook  to  raise 
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the  water  in  that  reservoir,  and  thence  by  a  culvert  Or  pipe 
taking  the  water  from  the  reservoir,  along,  and  across  the  road 
and  into  their  own  land,  and  conducting  it  thence  to  their 
mills,  from  which  it  is  discharged  into  the  salt  water  below 
the  plaintiff's  land,  have  effectually  diverted  a  large  portion  of 
the  entile  volume  of  the  water  of  the  brook  from  the  plain- 
tifTs  land. 

This  was  an  unwarrantable  and  injurious  use  of  a  common 
right  to  a  watercourse,  running  in  its  natural  channel,  through 
the  lands  of  several  different  proprietors.  The  rule  of  law  is 
well  settled,  that  each  of  such  proprietors  has  a  right  to  a 
reasonable  and  beneficial  use  of  the  current  as  it  passes 
through  his  own  land ;  but  he  has  no  right  to  divert  or  cor- 
rupt it,  so  as  to  prevent  the  proprietor  below  him  from  having 
and  enjoying  the  same  use,  for  all  usual  and  beneficial  pur- 
poses. This  substantial  diversion  of  the  watercourse,  there- 
fore, was  unwarranted  by  any  right  of  the  defendants,  as 
proprietors  above,  was  an  encroachment  on  the  rights  of  the 
plaintiff,  and  prejudicial  to  her  estate.  And  although  the 
plaintiff  has  sustained  no  present  damage,  because  she  has 
had  no  mill  upon  it,  or  otherwise  used  it  for  any  agricultural 
or  manufacturing  purpose,  yet  such  diversion  would  prevent 
such  beneficial  use  of  it  hereafter,  and  thus  impair  the  value 
of  the  estate.  It  is  therefore  a  case  where  an  action  can  be 
maintained  to  vindicate  the  plaintiff's  right,  and  to  prevent  a 
loss  of  it  by  adverse  possession  and  lapse  of  time. 

Even  where  it  has  been  considered  that  a  riparian  proprie- 
tor had  authority  to  make  use  of  the  stream  for  purposes  of 
irrigation,  and  thus  by  that  use  divert  a  portion  of  it,  it  has 
been  held  under  the  condition,  that  such  diversion  was,  under 
all  circumstances,  a  reasonable  use  of  the  stream,  and  that  the 
surplus  of  the  water  thus  used  must  be  returned  into  its  na- 
tural channel.  These  cases  carry  a  strong  implication,  that 
a  diversion  of  the  entire  stream,  or  of  a  considerable  part  of 
it,  is  prejudicial  to  the  proprietor  below,  and  not  justifiable. 
Weston  v.  Aide*  8  Mass.  136 ;  Colbwrn  v.  Richards,  13  Mass. 
420;  Cook  v.  Hull,  3  Pick.  269;  Embrey  v.  Oxoen,  6  Welsh 
Hurlst  &  Gord.  353. 
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3.  We  have  not  considered  the  act  of  the  legislature  as 
having  any  effect  on  the  rights  of  the  plaintift  It  seems  to 
have  been  made  alio  intuitu,  and  solely  as  a  license  to  the  de- 
fendants to  make  a  certain  use  of  the  highway,  which  would 
otherwise  have  been  a  public  nuisance. 

Judgment  for  the  plaintiff  for  $1  and  costs. 


Elijah  W.  Upton  &  others  vs.  The  South  Reading  Branch 
Railroad  Company. 

In  estimating  the  damages  occasioned  by  taking  land  for  a  railroad,  any  direct  and 
peculiar  benefit  or  increase  of  value,  occasioned  to  land  of  the  same  owner  ad- 
joining  or  connected  with  the  land  taken,  is  to  be  allowed  by  way  of  setoff;  bnt 
not  any  general  benefit  or  increase  of  raluo,  received  by  such  land  in'  common 
with  other  lands  in  the  neighborhood ;  and  when  the  sheriff  instructed  the  jury, 
that  if  the  owner  of  land,  which  by  reason  of  the  benefits  derived  from  the  rail- 
road was  as  valuable  as  before,  was  entitled  to  no  damages,  the  verdict  was  set 
aside. 

In  estimating  the  damages  caused  by  the  construction  of  a  railroad,  evidence  thai 
the  respondents  had  made  the  petitioner  an  offer  for  his  damages  is  inadmis- 
sible. 

This  was  a  proceeding  before  a  sheriff's  jury,  to  estimate 
the  damage  sustained  by  the  petitioners,  in  consequence  of  the 
taking  of  the  petitioners'  land  by  the  respondents  for  the  use 
of  their  road. 

At  the  hearing  before  the  sheriff,  he  ruled  that  the  measure 
of  damages  was  the  depreciation  of  the  market  value  of  the 
estate,  by  reason  of  the  location  of  the  railroad;  and  that  if 
the  estate  was  as  valuable  in  the  market  with  the  road,  by 
reason  of  the  benefits  derived  therefrom,  the  petitioners  were 
not  entitled  to  recover  any  damages. 

The  petitioners  offered  to  prove  that  the  respondents  had 
made  them  an  offer  for  their  damages ;  but  the  sheriff  ruled, 
that  the  evidence  was  inadmissible. 

To  these  rulings  the  petitioners  alleged  exceptions;  and, 
the  verdict  being  accepted  by  the  court  of  common  pleas,  ap- 
pealed to  this  court. 
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W.  D.  NorihencL)  for  the  petitioners. 

O.  P.  Lord,  for  the  respondents. 

Dewey,  J.  The  ruling  of  this  court  in  the  case  oi  Ueackam 
v.  Fitchburg  Railroad  Co.  4  Cush.  291,  upon  the  instructions 
given  to  the  jury  in  that  case  by  the  presiding  officer,  must 
govern  the  present  case.  The  jury  were  in  that  case  instruct- 
ed, that  if  they  were  satisfied  that  the  laying  out  and  construe- 
tion  of  the  railroad  had  occasioned  any  benefit  or  advantage 
to  the  lands  of  the  petitioner  through  which  the  road  passed, 
or  lands  immediately  adjoining,  or  connected  therewith,  ren- 
dering the  part  not  taken  for  the  railroad  more  convenient  or 
useful  to  the  petitioner,  or  giving  it  some  peculiar  increase  in 
value,  compared  with  other  lands  generally  in  the  vicinity,  it 
would  be  the  duty  of  the  jury  to  allow  for  such  benefit  or 
increase  of  value,  by  way  of  set-off,  in  favor  of  the  railroad 
company ;  but,  on  the  other  hand,  if  the  construction  of  the 
railroad,  by  increasing  the  convenience  of  the  people  of  the 
town  generally,  as  a  place  for  residence,  and  by  its  anticipated 
and  probable  effect  in  increasing  the  population,  business  and 
general  prosperity  of  the  place,  had  been  the  occasion  of  an  in- 
crease in  the  salable  value  of  real  estate  generally,  near  the  sta- 
tion, including  the  petitioner's  land,  and  thereby  occasioning  a 
benefit  or  advantage  to  him  in  common  with  other  owners  of 
real  estate  in  the  vicinity,  this  benefit  was  too  contingent,  in- 
direct and  remote,  to  be  brought  into  consideration  in  settling 
the  question  of  damages  to  the  petitioner  for  taking  his  par- 
ticular parcel  of  land.  Instructions  substantially  like  the 
above  should  have  been  given  to  the  jury  in  this  case.  To 
this  extent  the  instructions  were  wrong,  and  for  this  cause  the 
verdict  is  to  be  set  aside. 

The  evidence  offered  by  the  petitioners,  to  show  that  the 
respondents  had  made  a  certain  offer  to  them  for  their  da- 
mages, was  properly  rejected.  New  trial  ordered. 

VOL.  viii.  51 
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Samuel  W.  Spaulding  vs.  Richard  Hood. 

In  an  action  brought  in  the  court  of  common  pleas,  by  the  indorsee  against  the 
maker  of  a  promissory  note,  a  defendant,  who,  by  filing  an  admission,  of  all  the 
facts  necessary  to  be  proved  by  the  plaintiff  in  order  to  make  ont  a  primd  Jack 
case,  obtains  the  right  to  open  and  close,  under  the  forty-first  rule  of  that  court, 
is  not  tnereby  precluded  from  introducing  evidence  to  show  that  the  plaintiff  has 
bo  title  to  the  note. 

One  who  had  sold  goods,  and  taken  a  promissory  note  for  the  price,  took  the  benefit 
of  the  insolvent  laws ;  his  assignee  retook  the  goods  from  the  purchaser,  and  disposed 
of  them ;  and  the  insolvent  afterwards  indorsed  the  note  to  one  who  had  full  know- 
ledge of  these  facts.  In  an  action  on  the  note,  brought  by  the  indorsee  against 
the  maker,  it  was  held,  that  if  the  assignee  took  the  goods,  by  virtue  of  any 
stipulation  on  the  original  sale,  or  of  any  fraud  in  the  sale,  or,  with  the  consent 
of  the  purchaser,  for  the  purpose  of  rescinding  the  sale,  the  defendant  was  not 
liable;  but  that  if  the  assignees  took  the  goods  wrongfully,  without  the  assent 
of  the  purchaser,  and  there  was  in  met  no  rescission  of  the  sale,  the  defendant 
was  liable ;  and  that  the  burden  of  proof  was  on  the  defendant,  to  show  that 
the  goods  had  been  so  retaken  or  retransferrcd,  as  to  discharge  him  from  liability 
on  the  note. 

This  was  assumpsit  brought  in  the  court  of  common  pleas 
on  a  promissory  note,  dated  the  28th  of  February,  1849, 
signed  by  the  defendant,  payable  to  Mace  &  Sawyer,  and  by 
them  indorsed  to  the  plaintiff. 

The  defendant  pleaded  the  general  issue,  and,  in  his  sped* 
fication  of  defence,  gave  notice  that  he  would  show,  that  the 
note  in  suit  was  given  to  Mace  &  Sawyer  at  its  date,  in  pay* 
ment  for  lumber;  that  Mace  &  Sawyer  on  the  20th  March, 
1849,  took  the  benefit  of  the  insolvent  law,  and  that  William 
D.  Northend  and  Asa  Sawyer,  Jr.,  were  appointed  their  as- 
signees; that  after  the  insolvency  of  Mace  &  Sawyer,  and 
after  the  appointment  of  the  assignees,  Mace,  of  the  firm  of 
Mace  &  Sawyer,  wrongfully  passed  the  note  to  the  plaintiff 
with  full  knowledge  on  the  part  of  the  plaintiff  that  Mace 
had  no  right  to  pass  the  note ;  that  the  assignees,  with  the 
plaintiff's  knowledge,  revoked  the  sale  made  by  Mace  & 
Sawyer,  and  reclaimed  and  took  possession  of  the  lumber  be- 
fore the  note  was  passed  by  Mace  to  plaintiff;  and  that  the 
consideration  of  the  note  failed,  and  the  plaintiff  took  it  with 
knowledge.  And  the  defendant  filed  the  following  admission 
in  writing:  "  The  defendant,  upon  the  trial,  will  admit  that 
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he  signed  the  note,  and  that  it  was  indorsed  to  the  plaintiff, 
and  all  such  facts,  as  it  is  necessary  for  the  plaintiff  to  prove, 
in  order  to  make  out  a  primd  facie  case,  and  will,  under  the 
rule*  of  the  court,  claim  the  opening  and  close  of  the  case 
before  the  jury." 

At  the  trial  in  the  court  of  common  pleas,  before  Perkins,  J. 
the  defendant,  upon  the  above  admission,  took  the  opening 
and  close  in  the  case.  The  defendant,  in  the  outset  of  the 
trial,  stated  that  he  should  make  an  admission  of  the  plaintiff's 
case,  and  claim  the  opening  and  close  under  the  rule  of  the 
court  of  common  pleas.  He  then  read  the  above  admission. 
This  was  frequently  adverted  to,  and  was  treated  throughout 
the  trial  as  an  admission  under  the  forty-first  rule  of  that  court. 
The  defendant  contended  that  the  plaintiff  had  no  title  to  the 
note,  that  the  transfer  of  the  note  to  him  by  Mace  &  Sawyer 
was  fraudulent,  and  that  no  title  of  the  note  passed  to  the  plain- 
tiff; but  the  court  ruled,  that  as  the  defendant  had  admitted 
the  plaintiff's  case  under  the  rule  of  court,  and  thereby  ob- 
tained the  opening  and  close,  he  must  be  regarded  as  having 
admitted  all  those  facts,  which  it  was  incumbent  on  the  plain- 
tiff to  prove  in  his  opening  on  the  general  issue,  and  on  which 
the  burden  of  proof  would  be  on  the  plaintiff  throughout,  and 
in  reference  to  this  point  of  title,  the  only  one  affected  by  this 
ruling,  it  was  a  matter  to  be  made  out  by  the  plaintiff,  the 
burden  of  proof  was  on  him,  and  the  defendant  must  be  taken 
to  have  admitted  it.  This  ruling  and  these  suggestions  were 
so  far  acquiesced  in  by  the  defendant,  that  he  made  no  intima- 
tion that  the  court  had  not  taken  his  admission  in  the  sense 


*  B y  the  forty-first  rale  of  the  court  of  common  pleas,  passed  on  the  first  Wed 
nesday  in  February,  1846,  "whenever  the  defendant  in  any  action  shall  file  a 
statement  in  writing  of  any  specific  matter  of  discharge  or  avoidance  of  the  action, 
he  may,  at  any  time  before  trial,  file  also  in  writing  an  admission  of  all  the  facts 
necessary  to  be  proved  by  the  plaintiff  in  his  opening  on  the  general  issue ;  and 
such  defendant  shall  then  be  entitled  to  open  and  close ;  unless  the  plaintiff  shall 
file,  in  writing,  an  admission  of  all  the  material  facts  alleged  in  the  defendant's 
statement,  and  shall,  by  way  of  reply,  state  some  specific  and  substantive  matter  in 
discharge  or  avoidance  thereof."    Colby's  Prac.  445. 

At  a  meeting  of  the  justices  of  the  court  of  common  pleas,  held  at  Boston,  on 
the  28th  of  July,  1Q53,  mis  rule  was  rescinded. 
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in  which  he  intended  it ;  but  he  did  deny  that  the  effect  would 
be  to  preclude  him  from  questioning  the  plaintiff's  title.  No 
point  or  suggestion  was  made  at  any  time  during  the  trial 
of  any  difference  between  the  phraseology  of  the  admission 
and  the  language  of  the  rule  of  court,  nor  was  the  attention 
of  the  court  called  to  that  matter  by  the  counsel  on  either 
side. 

The  defendant  introduced  evidence  tending  to  prove  the 
facts  stated  in  his  specifications  of  defence,  and  thereupon  he 
contended  that  he  had  proved  that  the  note  in  suit  was  given 
by  the  defendant  for  lumber  sold  and  legally  delivered  to  him 
by  Mace  &  Sawyer  on  the  day  of  the  date  of  the  note ;  that 
at  or  about  the  same  time,  and  before  actual  delivery  of  more 
than  one  load  of  the  lumber,  all  the  property  of  Mace  &  Saw- 
yer was  taken  possession  of  by  an  officer ;  that  on  the  20th 
of  March,  1849,  Mace  &  Sawyer  presented  their  petition  for 
the  benefit  of  the  insolvent  law,  and  after  due  proceedings  had, 
William  D.  Northend  and  Asa  Sawyer,  Jr.  were  chosen  as- 
signees, and,  in  May,  1849,  took  possession  of  all  the  lumber 
sold  by  Mace  &  Sawyer  to  the  defendant,  both  the  load  which 
had  been  delivered,  and  the  remainder  which  had  not;  and 
sold  part  of  it  and  worked  up  part  of  it  in  the  mill  before  oc- 
cupied by  Mace  &  Sawyer;  and  that  the  plaintiff,  on  the  last 
day  of  June,  1849,  purchased  the  note  of  Mace  &  Sawyer 
with  full  knowledge  of  all  the  facts.  It  appeared,  that  on 
the  17th  of  May,  1849,  when  the  assignees  of  Mace  &  Saw- 
yer were  selling  the  property  of  the  insolvents,  the  defendant 
claimed  a  certain  pile  of  lumber,  and  forbade  the  sale  of  it,  one 
of  the  assignees  said, "  Yes,  yes,  Mr  Hood,  we  understand 
that,''  and  directed  the  sale  to  go  on,  and  the  pile  was  sold. 
There  was  no  evidence  to  show  the  reason  or  ground  on 
which  the  assignees  took  the  lumber  in  question,  or  that  they 
ever  claimed  to  rescind,  or  had  any  right  to  rescind,  the  sale, 
other  than  the  facts,  that  being  assignees  of  Mace  &  Sawyer, 
they  did  take  and  use  the  lumber  as  above  stated.  The  de- 
fendant then  requested  the  court  to  rule  that  the  facts,  that 
Northend  and  Sawyer,  being  assignees  of  Mace  &  Sawyer, 
took  and  used  or  sold  the  lumber  in  question,  under  the  circum 


Digitized  by  VjOOQ IC 


NOVEMBER  TERM  1851.  605 

Spaulding  v.  Hood. 

stances,  was  in  law  a  rescission  of  the  sale  of  the  lumber 
so  as  to  avoid  the  consideration  of  the  note  and  form  a  de- 
fence to  this  action.  The  judge  declined  so  to  rule ;  but  did 
rule,  that  if  there  was  a  valid  sale  and  delivery  of  the  lumber 
to  the  defendant,  and  the  title  to  the  lumber  had  passed  to 
him,  then  the  mere  fact  that  Northend  and  Sawyer,  after  they 
became  assignees,  took  possession  of  the  lumber,  and  held  it 
or  sold  it,  would  not  in  law  necessarily  constitute  such  a  re- 
scission; but  such  rescission  would  still  depend  upon  the 
facts  which  must  be  inquired  of  by  the  jury ;  that  if  the 
assignees  took  the  lumber  under  any  right  to  do  so  by  virtue 
of  any  stipulation  in  the  original  sale,  or  by  reason  of  any 
fraud  or  invalidity,  in  fact  or  in  law,  in  that  sale,  or  if  they 
took  possession  of  the  lumber  for  the  purpose  of  rescinding 
the  sale  thereof,  and  this  was  assented  to  by  the  defendant, 
then,  in  either  case,  it  would  afford  a  defence,  but  that  if  it 
appeared  in  the  case,  that  the  assignees  took  the  lumber  without 
any  right,  and  by  a  mere  act  of  wrong,  without  the  consent 
of  the  defendant  and  against  his  protest,  (of  which  there  was 
evidence,)  though  the  assignees  might  be  liable  for  the  wrong 
so  done,  still  such  conduct  would  not  necessarily  vacate  or 
avoid  this  note,  or  furnish  a  defence  to  it  in  the  hands  of  this 
plaintiff  in  the  form  in  which  the  defence  was  presented; 
that  the  question  was  for  the  jury,  on  all  the  facts  and  the 
rulings,  whether  there  bad  been  any  such  rescission  of  the  sale 
as  that  claimed  by  the  defendant,  and  so  far  as  the  defendant 
depended  on  a  rescission  of  the  sale,  to  avoid  the  consider* 
ation  of  the  note,  the  burden  of  the  proof  was  on  him  to 
show,  that  the  lumber  had  been  so  retaken  or  retransferred  by 
the  defendant  as  to  discharge  him  from  the  note,  or  to  show  a 
failure  or  want  of  consideration  therefor. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defend- 
ant alleged  exceptions. 

J.  W.  Perry,  for  the  defendant 

W.  JD.  Northend,  for  the  plaintiff 

Fletcher,  J.  The  counsel  for  the  defendant  seems  to  have 
understood  the  rule  of  the  court  of  common  pleas  as  giving 
him  a  right  to  open  and  close  upon  admitting  merely  a  primd 
51# 
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facie  case  on  the  part  of  the  plaintiff  Upon  this  construc- 
tion, the  defendant  might  have  the  right  to  open  and  close, 
while  the  burden  of  proof  would  be  all  the  time  on  the  plain- 
tiff As,  for  instance,  in  a  suit  on  a  promissory  note,  by  merely 
admitting  the  signature,  the  defendant  would  give  the  plain- 
tiff a  primd  facie  case.  The  defendant  might  then  set  up  a 
want  of  consideration  in  defence,  and  introduce  evidence  to 
overcome  the  primd  facie  case  of  the  plaintiff;  the  plaintiff 
might  then  introduce  evidence  to  strengthen  his  primd  facie 
case,  and  the  weight  of  evidence  would  be  shifting  from  time 
to  time,  but  the  burden  of  proof  would  lie  on  the  plaintiff  all 
the  way  through.  It  would  be  wholly  unreasonable  that  the 
defendanti  in  such  case,  should  have  the  right  to  open  and 
close. 

The  court  of  common  pleas,  in  this  case,  construed  their 
rule  so  as  to  require  the  defendant,  in  order  to  obtain  a  right 
to  open  and  close,  to  admit,  not  merely  a  primd  facie  case, 
but  a  perfect  title  in  the  plaintiff,  so  that  the  defendant  could 
set  up  only  matter  strictly  in  avoidance,  notwithstanding  his 
specification  of  defence.  It  is  perfectly  manifest,  upon  look- 
ing at  the  written  admission,  that  the  defendant  made  no 
such  admission  as  the  rule  required,  upon  this  construction 
of  it,  to  give  him  a  right  to  open  and  close.  The  defendant, 
in  terms,  admits  only  such  facts  as  it  was  necessary  for  the 
plaintiff  to  prove,  to  make  out  a  primd  facie  case.  The  court 
below,  therefore,  should  not  have  allowed  the  defendant  to 
open  and  close,  but  should  have  permitted  him  to  put  in  the 
evidence  offered  by  him. 

The  rulings  and  directions  of  the  court  on  the  other  points 
were  correct 

New  trial  in  the  court  of  common  pleat. 
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ABATEMENT. 

1.  A  defendant  in  review  pleaded  in  abatement  of  the  writ  of  review  that  Uw 
same  had  been  materially  altered  since  it  was  sued  out,  but  the  jury,  on  an 
issue  submitted  to  them,  found  that  the  writ  had  not  been  so  altered.  It 
was  held,  that  the  plaintiff  in  review  was  entitled  to  judgment  in  chief  in  his 
favor.     Good  v.  Lehan,  301. 

9.  A  release,  made  after  the  commencement  of  a  landlord  and  tenant  process 
under  Bev.  Sts.  c.  104,  by  one  of  two  plaintiffs  to  the  other,  of  all  his  inte- 
rest in  the  premises  sought  to  be  recovered,  is  no  defence  to  the  action,  if 
not  pleaded  within  the  time  allowed  for  a  plea  in  abatement,  although  speci- 
fied in  defence  as  soon  as  it  comes  to  the  knowledge  of  the  defendant  And 
it  seems,  that  such  release,  if  duly  pleaded,  would  not  abate  the  action. 
Coburn  v.  Palmer,  124. 

See  Exceptions,  3. 

ACTION. 

1.  A  diversion  of  a  large  portion  of  the  water  of  a  natural  watercourse,  by  a 
proprietor  of  land  through  which  the  watercourse  runs,  renders  him  liable 
to  an  action  on  the  case  by  a  proprietor  of  land  below,  from  which  the  water 
is  thus  diverted;  although  the  latter  thereby  sustains  no  present  actual 
damage*    NewkaU  v.  Ireton,  595. 

2.  An  owner  of  land,  who  is  prevented  from  a  convenient  access  thereto  by 
reason  of  a  defect  in  the  highway,  and  thereby  sustains  damage,  is  not 
entitled  to  recover  the  same  of  the  town  liable  to  keep  such  highway  in 
repair.    Smith  v.  Dedham,  522. 

Bee  Assessors*  Insolvent  Debtors,  12;  Manufacturing  Corpora- 
tion, 2 ;  Mills,  2, 3. 

ADVERSE  POSSESSION. 
See  Parish,  3. 

AGREEMENT. 
See  Contract. 
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AMENDMENT. 

1.  A  writ,  in  a  civil  action  pending  before  a  justice  of  the  peace,  which  directs 
the  officer  u  to  attach  the  goods  or  estate  of  to  the  value  of  twenty 
dollars,  and  for  want  thereof  to  take  the  body  of  the  said  W.  D.,"  may  be 
amended,  by  leave  of  the  justice,  by  inserting  the  defendant's  name  in  the 
blank  space.    McGuire  v.  Davis,  856. 

2.  A  writ  of  replevin  may  be  amended  by  adding,  to  the  description  of  the 
property  sued  for,  the  words  "  of  the  value  of  twenty-five  dollars."  Jaques 
v.  Sanderson,  271. 

8.  A  writ  of  replevin  in  an  action  pending  in  Norfolk,  which  alleges  the 
taking  of  the  goods  to  have  been  in  Suffolk,  may  be  amended  by  alleging 
the  taking  to  have  been  in  Norfolk.    Judson  v.  Adams,  556. 

4  In  a  case  in  the  court  of  common  pleas,  in  which,  after  verdict  and  before 
judgment,  a  motion  was  made  for  a  now  trial,  the  following  minutes  were 
made  at  different  terms  on  the  clerk's  docket :  "  Verdict  set  aside  and  now 
trial  granted,"  and  "Judgment  on  the  verdict."  It  was  held  that  that 
court,  at  a  subsequent  term,  on  being  satisfied  by  parol  evidence  that  these 
minutes  were  erroneous  and  made  by  mistake,  might  cause  them  to  be 
erased,  and  enter  judgment  on  the  verdict  Fay  v.  WenzeU,  815. 
See  Evidence,  11. 

APPEAL. 
An  appeal  lies  to  this  court  from  the  judgment  of  the  court  of  common  pleas 
upon  an  agreed  statement  of  facts.    Furlong  v.  Leary,  409. 
See  Error,  2 ;  Exceptions,  8. 

ARBITRAMENT  AND  AWARD. 

1.  A.  and  £.  made  a  submission  of  all  demands,  upon  which  an  award  was 
made  in  favor  of  B.  At  the  time  of  the  submission,  A.  was  prosecuting 
actions  against  other  persons,  the  subject  of  which  was  not  brought  before 
or  considered  by  the  arbitrators.  After  the  award,  the  defendants  in  those 
actions  prevailed,  on  the  evidence  of  B.  that  he  was  the  party  liable  for  the 
debts  so  sued  for.  It  was  held,  that  the  submission  and  award  were  not  a 
bar  to  a  subsequent  action  by  A  against  B.  on  those  debts.  King  v 
Savory,  809. 

2.  A  submission  to  arbitration,  of  a  claim  for  damages  done  to  land  of  one  of 
the  parties  by  the  manufactory  of  the  other,  required  the  arbitrators  to  ap- 
point the  time  and  place  of  hearing  by  giving  written  notice  to  the  parties : 
The  arbitrators  made  their  examinations  of  the  land  at  three  different 
times,  the  first  and  last  of  which  were  made  in  company  with  the  owner 
thereof,  without  notice  to  the  other  party,  and  at  the  last  examination  the? 
stated  to  their  chairman  that  they  had  seen  enough  to  decide  whether  the 
land  was  damaged,  and  what  was  the  cause  thereof:  They  afterwards  ap- 
pointed a  time  and  place  for  a  hearing,  and  gave  notice  thereof  to  the  par- 
ties, but  heard  no  witnesses,  and  as  their  chairman  testified,  "  did  not  come 
to  any  other  judgment,'  than  they  formed  upon  the  premises.  It  was  held, 
that  their  subsequent  award  in  favor  of  the  owner  of  the  land  was  void. 
Lincoln  v.  Taunton  Copper  Manuf.  Co.  415. 

See  Use  and  Occupation. 
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ASSESSMENT. 
See  Corporation 

ASSESSORS. 

1  The  assessors  of  a  parish  are  not  liable  to  the  parish  in  an  action  on  the 
case,  for  neglecting  to  assess  a  tax  equal  in  amount  to  the  sum  voted  by  the 
parish,  and  for  not  issuing  a  warrant  to  the  collector  for  the  collection  there- 
of; if  they  acted  under  the  honest  belief  that  they  were  carrying  out  the 
views  of  the  parish.    First  Parish  in  Sherburne  v.  Fiskey  264. 

2.  A  parish  cannot  maintain  an  action  on  the  case  against  its  assessors  for 
omitting  to  take  the  oath  of  office.    lb. 

ASSIGNMENT. 

1.  Where  a  workman,  in  the  employment  of  a  manufacturing  company,  made 
an  assignment  of  the  wages  then  due,  and  which  should  thereafter  become 
due,  to  him,  to  a  certain  date,  in  consideration  of  being  indebted  to  the 
assignee,  and  an  undertaking  on  the  part  of  the  latter  to  supply  the  former 
with  groceries,  from  time  to  time,  as  his  family  might  need  them ;  it  was  held, 
that  the  assignment,  in  the  absence  of  fraud,  was  valid,  and  transferred  to 
the  assignee  all  the  assignor's  interest  in  his  wages  for  the  time  specified 
Emery  v.  Lawrence,  151. 

2.  A.  assigned  to  his  attorney  C.  a  judgment  obtained  in  a  suit  against  B. ;  C. 
caused  execution  to  be  levied  on  B.'s  real  estate ;  and  the  officer  returned 
on  the  execution  that  he  had  delivered  seizin  and  possession  of  the  land 
44  to  C,  who  is  the  party  in  interest,  as  well  as  the  attorney."  It  was  held, 
that  B.  was  entitled  to  hold  the  land  as  against  a  creditor  of  A.,  who  attached 
it  as  the  property  of  A.  after  such  levy  and  return,  though  before  a  deed  of 
the  land  was  made  by  A.  to  B. ;  and  that  the  levy  of  an  execution  by  such 
creditor  upon  the  land  did  not  disseize  A.  so  as  to  render  invalid  a  deed  of 
the  land  afterwards  made  by  A.  to  C.     Cushman  v.  Carpenter,  888. 

See  Pleading,  1. 

ASSUMPSIT. 

1.  The  owner  of  shares  in  a  corporalion,  who  refuse  to  give  him  certificates 
thereof  on  demand,  or  to  recognize  him  as  the  owner  thereof,  but  sell  the 
shares  to  another  person,  may  recover  of  the  corporation  in  assumpsit  the 
value  of  the  shares  at  the  time  of  his  demand.  Wyman  v.  American  Pow- 
der Co.  168. 

2.  An  action,  brought  against  C.  by  R.  to  recover  damages  for  the  loss  of  a 
debt  for  goods  sold  by  him  to  P.  on  C.'s  recommendation,  was  compromised 
by  C/s  paying  a  certain  portion  of  the  debt ;  and  R  gave  C.  a  written  re- 
ceipt, containing  an  agreement  that  R.  should  pay  C.  a  similar  proportion 
of  any  amount  which  he  should  receive  from  P.  R  had  previously  ob- 
tained, to  secure  this  debt,  a  policy  on  the  life  of  P.,  containing  a  condition 
that  in  case  of  loss  he  would  assign  to  the  insurance  company  a  portion  of 
the  debt  equal  to  the  sum  received  of  the  company.  R,  at  the  time  of  the 
compromise,  offered  to  give  C.  an  interest  in  the  policy,  if  he  would  pay  a 


Digitized  by  VjOOQlC 


610  INDEX 

portion  of  the  premium,  which  C.  declined  to  da  It  was  held,  that  in  case 
of  loss  and  payment  by  the  insurance  company,  assumpsit  would  lie  by  C. 
against  R.,  to  recover  a  proportion  of  the  amount  paid  him  by  the  company, 
after  deducting  the  premium  paid  and  incidental  expenses.  Cutler  v.  Rand, 
89. 
See  Guabdiak  and  Ward  ;  Mahtjf ACTirama  Corporation,  9 ; 
Tax,  4, 5, 6 ;  Use  and  Occupation. 

ATTACHMENT. 
See  Absionment,  9;  Equity,  2 ;  Insolvent  Debtors,  1 ;  Trover 

AUDITOR. 
See  Right  to  Open  and  Close,  1. 

BALL. 
The  provision  of  the  Rev.  Sts.  c.  91,  §  15,  u  that  die  bail*  of  any  person  ar 
rested  in  a  civil  action,  who  shall  surrender  him, as  provided  in  §  IS,  M  shall 
within  fourteen  days  after  such  surrender,  deliver  to  the  jailer  a  copy  of  the 
original  writ  or  process  whereby  the  prisoner  was  arrested,*9  is  directory 
merely,  and  not  a  condition  precedent ;  and  a  failure  to  deliver  such  copy 
within  fourteen  days  is  not  fatal  to  the  subsequent  proceedings.  Jones  v 
Varneif,  137. 

BASTARD. 
See  Pauper,  2* 

BASTARDY  PROCESS. 
The  condition  of  a  bond,  given  in  a  prosecution  under  the  bastardy  act,  (Rev 
Sts.  c  49,)  that  the  accused  shall  appear  and  abide  the  order  of  the  court, 
is  broken  by  a  failure  to  pay  such  money  as  the  court  may  order  for  the 
maintenance  of  the  child,  although  it  does  not  appear  by  the  record  that 
the  accused  was  defaulted.    Hodge  v.  Hodgdon,  294* 

BILL  OF  EXCHANGE. 
A  bill  of  exchange,  drawn  by  the  master  of  a  vessel  on  her  owners,  for  sup- 
plies furnished  in  a  foreign  port,  if  not  accepted  or  paid,  but  protested  for 
non-acceptance  and  for  non-payment,  and  brought  into  court  and  filed,  is 
no  bar  to  an  action  against  the  owners  for  the  supplies  so  furnished.  Zer- 
ranor.  Wil$onf424. 

BOND. 

Where  the  condition  of  a  bond  was,  that  the  obligors,  within  a  year  from  the 
date  thereof,  should  deliver  up  to  the  obligee  a  stock  of  drugs  then  in  the 
store  of  one  of  the  obligors,  valued  at  a  certain  sum  stated ;  or  should  re- 
turn the  same  kind  of  property  of  equal  value ;  or  should  pay  the  obligee 
in  money  the  sum  at  which  the  drugs  were  valued ;  it  was  held,  that  the 
act  of  one  of  the  obligors,  in  consenting  to  a  disposition  of  the  goods  by 
the  obligee,  for  his  benefit,  before  the  expiration  of  the  year,  must  be  takes 
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to  oe  the  act  of  both  or  as  binding  on  both ;  and  (hat  such  disposition,  with 
the  consent  of  one  of  the  obligors,  was  not  a  prevention  by  the  obligee,  of 
a  performance  of  the  condition,  bnt  a  payment,  pro  tanto,  of  the  sum  which 
die  bond  was  given  to  secure.     Wildes  v.  Wade,  579. 

See  Bastardy  Process  ;  Replevin,  2 ;  Review,  2. 

BOSTON  WATERWORKS. 

1.  The  owner  of  land,  taken  under  the  St.  of  1846,  a  167,  for  supplying  the 
city  of  Boston  with  pure  water,  may  maintain  a  petition  for  damages  under 
die  sixth  section  of  the  statute,  as  soon  as  his  land  is  actually  entered  upon 
and  taken,  and  before  a  description  of  the  land,  signed  by  the  mayor  of 
the  city,  is  filed  in  the  registry  of  deeds,  as  required  by  the  first  section 
Moore  v.  City  of  Booton,  274. 

2.  If  the  owner  of  land  taken  under  SL  1846,  c.  167,  dies  before  filing  his 
petition,  the  right  of  action  survives  to  his  executor  or  administrator.    Ih 

BOUNDARIES. 
See  Deed,  1, 2 ;  Statute. 

CASE  STATED. 
See  Appeal. 

CENTRAL  BRIDGE  CORPORATION. 

See  Tolls. 

CERTIORARI 

1.  Certiorari  will  not  lie  to  remove  the  record  of  the  proceedings  of  a  town 
in  the  location  and  establishment  of  a  town  or  private  way.  Robbhu  v. 
Lexington,  292. 

2.  Certiorari  will  not  lie  from  this  court  to  the  probate  court  Peter*  v.  Peters, 
529. 

8,  A  writ  of  certiorari  will  not  be  issued  on  the  application  of  a  minor,  whose 
guardian  ad  litem,  duly  appointed  for  the  occasion,  assented  to  the  proceed- 
ings sought  to  be  quashed,    lb. 

See  Wat,  S. 

COLLISION. 
See  Insurance,  1. 

CONDITION. 
See  Will,  1. 

CONTRACT. 

1.  A  contract,  dated  the  19th  of  April,  and  in  fact  executed. before  noon  on 
that  day,  to  convey  land  to  A.  within  twenty  days  from  the  date,  is  broken 
by  a  conveyance  of  the  land  to  B.  at  any  time  on  the  9th  of  May.  But- 
trick  v.  Holden,  288. 

2.  A.  gave  a  bond  to  convey  land  to  B.  by  a  quitclaim  deed  at  a  day  named, 
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on  pa}  ment  of  a  certain  sum  of  money ;  on  the  day  named  B.  offered  to 
pay  the  money,  which  he  had  within  his  reach  and  control,  though  not  ac- 
tually in  hand,  but  made  no  formal  tender  of  the  money ;  but  A.  refused 
to  convey  the  land  simultaneously  with  the  payment  of  the  money,  insist- 
ing that  the  money  should  be  paid  first  It  was  held,  that  B.  was  entitled 
in  equity  to  a  decree  for  a  quitclaim  deed  of  the  land,  free  from  incum- 
brances created  by  A.  since  making  the  bond.  Parker  v.  Perkins,  818. 
3.  The  parties  to  a  sale  of  land,  at  the  time  of  the  delivery  of  the  deed  and 
the  giving  of  a  note  for  the  purchase  money,  executed  an  agreement  in 
writing,  stipulating  that  if  it  should  be  determined,  in  a  suit  then  pending 
between  other  parties,  in  which  one  part  of  a  certain  line  was  in  issue, 
another  part  of  which  affected  the  boundaries  of  the  premises  conveyed, 
that  the  grantor  was  not  entitled  to  a  certain  part  of  the  land  included  in 
the  deed,  he  should  repay  to  the  grantee  a  certain  portion  of  the  purchase 
money.  It  was  held,  that  by  this  agreement  the  grantor's  right  and  title  to 
convey  was  made  to  depend  upon  the  final  decision  of  the  suit  between  the 
other  parties ;  and  that  if  such  decision  was  unfavorable  to  the  grantor,  it 
might  be  shown  in  defence,  pro  tanto,  to  an  action  on  the  note  given  for  the 
purchase  money.    Daggett  v.  Daggett,  520. 

See  Assumpsit,  2;  Fence,  2;  Insolvent  Debtor,  12;  Obder;  Part- 
nership, 1 ;  Promissory  Note,  2 ;  Work  and  Labor. 

CORPORATION. 
Where  the  charter  of  a  railroad  corporation  provides  that  the  capital  stock 
shall  consist  of  not  more  than  a  certain  number  of  shares,  "  the  number  of 
which  shall  be  determined  from  time  to  time  by  the  directors  thereof,*  the 
directors  have  no  power  to  levy  assessments  upon  subscribers  for  stock,  be- 
fore determining  the  whole  number  of  shares.  Worcester  and  Nashua  Rail* 
road  v.  Hinds,  110. 

See  Assumpsit,  1 ;  Evidence,  15. 

COSTS. 

1.  Several  defendants,  in  an  action  of  replevin,  who  plead  severally,  and 
severally  move  to  dismiss  the  action  for  want  of  jurisdiction,  are  entitled,  on 
the  dismissal  of  the  action,  to  several  costs.    Davis  v.  Hastings,  318. 

2.  In  an  action  brought  originally  in  the  court  of  common  pleas,  on  St.  1840, 
c.  85,  to  recover  damages  of  a  railroad  corporation  for  injury  done  by  fire 
from  their  engines  to  the  plaintiff's  land,  the  plaintiff,  if  he  recover  less 
than  twenty  dollars  damages,  is  entitled  for  his  costs,  under  Rev.  Sts.  c.  121, 
{  8,  to  no  more  than  a  quarter  part  of  the  damages,  unless  the  title  to  real 
estate  is  in  Act  concerned.    Blanchard  v.  Fitchburg  Railroad,  280. 

S.  Where  the  damages,  awarded  by  the  county  commissioners  for  land  taken 
to  construct  a  railroad,  are  reduced  by  a  jury,  on  the  application  of  the  rail- 
road corporation,  and  the  verdict  of  the  jury  is  accepted  by  the  court  of 
common  pleas,  neither  party  can  recover  of  the  other  costs  accruing  after 
the  award  of  the  commissioners ;  and  the  party  appealing  to  this  court,  from 
the  decision  of  the  court  of  common  pleas  refusing  to  allow  such  costs 
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;  pay  to  the  other  the  costs  of  the  appeal    Harvard  Branch  Railroad  r 
Band,  218 

See  Error,  2. 

COUNTY  COMMISSIONERS. 
See  Way,  a,  4,  5. 

COURT  OF  COMMON  PLEAS. 
See  Right  to  Open  and  Close. 

DAMAGES. 

8oe  Action,  1 ;  Assumpsit,  1 ;  Boston  Water  Works;  Contract,  3; 
Evidence,  9 ;  Fence  ;  Insurance,  1 ;  Railroad,  2 ;  Way,  5. 

DEED. 

1.  A  deed  describing  the  boundary  line  of  the  land  conveyed  as  running 
northerly  a  certain  distance  to  a  highway,  and  from  thence  upon  the  high- 
way, passes  the  land  to  the  centre  of  the  highway,  although  the  distance 
specified,  by  actual  measurement,  carries  the  line  only  to  the  southerly  side 
of  the  highway.    Newhall  v.  Ircson,  595. 

2.  A  deed,  describing  the  northerly  boundary  of  the  premises  conveyed,  as 
"  four  feet  north  from  the  northerly  side  of  the  building  now  standing  on 
said  premises,''  includes  the  land  on  the  northerly  side  of  the  building  to 
the  distance  of  four  feet  from  the  edge  of  the  eaves.    Milieu  v.  Fowle,  150. 

8.  P.,  to  secure  one  debt,  made  a  mortgage  to  B.  of  three  parcels  of  land: 

1.  A  tract  of  land,  situated  in  the  towns  of  M.  and  U.,  on  the  south-westerly 
side  of  the  B.  river,  containing  by  estimation  one  hundred  and  thirty  acres ; 

2.  A  certain  other  tract  of  land,  containing  by  estimation  one  fourth  of  an 
acre,  situated  in  M. ;  3.  A  certain  other  tract  of  land,  containing  by  estima- 
tion five  acres,  situated  in  M.  on  the  same  side  of  the  B.  river,  and  on  both 
sides  of  the  B.  canaL  P.  had  formerly  resided  on  the  first  tract,  occupying 
the  others  as  parts  of  the  same  farm.  P.'s  administrators  obtained  a  license 
from  the  probate  court  to  sell  the  whole  of  P.'s  real  estate  for  the  payment 
of  his  debts,  and  advertised  the  whole  for  sale,  described  in  the  notice,  so 
far  as  could  apply  to  the  premises  so  mortgaged,  as  "  consisting,  first,  of  a 
farm  of  about  one  hundred  and  twenty  acres,  situated  on  the  westerly  side 
of  the  B.  river,  partly  in  M.  and  partly  in  U. ;  and  also  of  a  lot  of  about  four 
acres,  known  as  the  Canal  lot,  on  the  same  side  of  the  river,  and  on  both 
sides  of  the  B.  canal ; "  and  in  their  return  to  the  probate  court,  stated,  that 
they  had  sold  to  H.  the  estate  first  described  in  the  notice.  Their  deed  to 
H.  purported  to  convey  "  all  the  right,  title,  and  interest  whereof  P.  died 
seized  and  possessed,  of,  in  and  to  a  certain  parcel  of  land  and  estate,  situ- 
ated partly  in  M.  and  partly  in  U.,and  on  the  south-westerly  side  of  the  B. 
river,  it  being  the  farm  on  which  P.  formerly  lived,  and  which  was  con- 
veyed to  B.  by  deed  of  mortgage,"  (of  which  the  date,  and  the  book  and 
page  of  the  record,  were  given,  corresponding  to  the  mortgage  above  men- 
tioned,) "  to  which  reference  may  be  had  for  a  further  description  of  the 

vol.  viu.  52 
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premises."    It  was  held,  that  the  deed  from  P.'t  administrators  to  H.  i 
veyed  all  P.'s  tide  to  the  whole  estate  mortgaged  by  him  to  B.    PittM  ▼. 
Farnvm,  41. 

See  Evidence,  8, 18, 14, 17;  Grant;  Trust;  Witness,  S,  8. 

DISCHARGE  IN  INSOLVENCY. 
See  Insolvent  Debtors,  2-11. 

DISSEIZIN. 
See  Assignment,  2. 

DIVORCE. 
See  Husband  and  Wife,  1 ;  Marriage. 

DOMICIL. 
See  Pauper,  1  -  4 ;  Tax,  2,  8. 

EASEMENT. 
See  Parish,  8. 

EQUITY. 

1  The  owner  of  land,  through  which  a  railroad  corporation  were  authorised 
to  make  their  road,  gave  them  a  bond  to  convey  to  them  by  a  certain  day, 
on  payment  of  a  specified  sum  of  money,  so  much  of  his  land  as  should  be 
taken  by  them  by  authority  of  law  for  the  purposes  of  their  road ;  and  the 
corporation,  within  the  time  allowed  by  law,  entered  upon  and  took  the 
land  for  the  purposes  of  their  road ;  but,  on  the  owner's  tendering  them,  on 
the  day  named  in  the  bond,  a  deed  of  the  land  so  taken,  refused  to  pay  him 
the  stipulated  sum  of  money.  It  was  held,  that  the  agreement,  not  having 
been  signed  by  the  corporation,  could  not  be  specifically  enforced  against 
the  corporation  in  equity.    Jacobs  v.  Peterborough  jr  Shirley  Railroad,  228. 

2.  A,  gave  B.  a  bond  to  convey  land  to  him  on  payment  of  a  certain  sum :  B. 
built  a  house  on  the  land,  without  any  agreement  of  A.  that  it  might  in  any 
case  be  removed,  and  paid  part  of  the  stipulated  sum,  and  in  order  to  pre- 
vent the  land  from  being  levied  on  by  his  creditors,  assigned  to  his  son  C, 
for  an  inadequate  consideration,  A.'s  bond  to  convey :  Some  of  B.'s  creditors 
had  meanwhile  attached  the  house  and  caused  it  to  be  sold  as  personal  pro- 
perty ;  and  with  full  knowledge  of  the  facta  took  a  conveyance  of  the  land 
from  A.  It  was  held  that  B.,  before  his  assignment  of  the  bond  to  &,  had 
no  such  interest  in  the  land  as  could  be  attached  or  levied  upon  by  his  cre- 
ditors ;  that  the  house  built  by  him  on  the  land  was  real  and  not  personal 
property ;  and  that  C,  on  tendering  to  A.  the  balance  due,  and  demanding 
performance  of  the  bond,  and  A.'s  refusal,  might  maintain  a  bill  in  equity 
against  A.  and  said  creditors  of  B.  for  a  specific  performance.  Murphy  v. 
Matiandy  575. 

8.  Stockholders  in  a  manufacturing  corporation,  in  a  bill  in  equity  against  the 
treasurer  and  secretary  of  the  corporation  and  F.,  set  forth  that  the  officers 
of  the  corporation  mismanaged  its  affairs,  and  made  a  deed  of  all  its  pro* 
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perty,  foi  a  nominal  consideration,  to  the  treasurer  of  the  corporation  and 
a  person  residing  in  New  York ;  (but  the  bill  did  not  set  forth  that  this 
deed  was  made  upon  any  trust);  that  the  officero  of  the  corporation  made 
certain  notes  in  a  form  sufficient  to  bind  the  corporation,  and  indorsed  them 
to  F.,  and  that  F.  had  brought  actions  at  law  upon  several  of  these  notes 
against  the  corporation,  and  had  attached  the  real  estate  of  two  of  the  plain- 
tiffs ;  that  the  design  of  the  defendants,  and  especially  of  F.,  with  whom  the 
other  defendants  conspired,  was  to  obtain  judgments  against  the  corpora- 
tion, and  then,  pursuant  to  Rev.  Sts.  c.  88,  obtain  satisfaction  of  the  stock- 
holders individually,  the  corporation  not  having  complied  with  the  pro- 
visions of  that  statute;  and  the  plaintiffs  prayed  that  the  defendants  might 
be  enjoined  from  levying  any  execution  issued  or  to  be  issued  on  judgments 
so  obtained.  It  was  held,  on  demurrer,  that  the  bill  could  not  be  main* 
tained.  Abbott  v.  Merriam,  588. 
See  Contract,  2;  Injunction;  Judgment,  2;  Mortgage,  2;  Qua- 
b,  2 ;  Tenants  in  Common  ;  Trust. 


ERROR. 

1.  A  writ  of  error  will  not  lie  for  error  in  feet,  which  contradicts  the  record 
and  which  might  have  been  put  in  issue  and  tried ;  more  especially,  where 
it  was  actually  put  in  issue  and  tried ;  even  when,  if  the  error  were  as 
alleged,  the  court  that  tried  the  case  had  no  jurisdiction.  RUey  v.  Waugh, 
220. 

2.  A  writ  of  error  will  not  he  to  correct  a  mistake  in  the  taxation  of  costs  by 
die  clerk :  bat  the  remedy  in  such  case  is  by  appeal  Jacobs  v.  Potter, 
286. 

See  Exceptions,  8. 

ESTOPPEL. 
See  Landlord  and  Tenant,  8,  9. 

EVIDENCE. 

1.  The  contents  of  a  complaint  and  warrant  in  a  criminal  case,  lost  after  being 
returned  into  court,  may  be  proved  by  secondary  evidence.  Commonwealth 
v.  Roarky  210. 

2.  Witnesses,  to  prove  the  contents  of  a  lost  instrument,  may  state  the  sub- 
stance thereof,  without  giving  the  exact  words.    lb. 

8.  IL,  died  intestate,  leaving  a  widow  and  four  children,  A*,  B.,  C.'s  wife,  and 
D.'s  wife ;  and  a  certain  farm  and  other  lands  were  assigned  to  his  widow 
for  her  dower.  A.  made  a  deed  to  C.  in  1800  of  his  interest  in  die  dower 
lands,  and  in  1802  another  deed  of  his  interest  in  the  form  in  question.  In 
1810,  after  the  decease  of  the  widow,  D.  entered  upon  the  farm,  and  con- 
tinued in  possession  until  1860,  taking  the  rents  and  profits,  and  rendering 
no  account  thereof,  and  paying  the  taxes,  and  fencing  and  dividing  the 
land,  and  leasing  parts  thereof!  In  1846,  C.  petitioned  the  legislature  to 
authorize  a  conveyance  of  the  interest  of  his  wife  in  one  fourth  of  the  farm 
to  the  heirs  of  D.'s  wife,  who  had  deceased ;  and  supported  this  petition  by 
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his  own  affidavit,  that  an  informal  partition  of  the  dower  lands  was  made  in 
1810,  between  B.,  C.  and  D.,  whereby  two  fourth  parte  of  the  dower  lands 
were  assigned  to  B.,  one  fourth  part  to  C,  in  right  of  his  wife,  and  one 
fourth  part,  including  three  fourths  of  this  farm,  to  D.,  in  right  of  his  wile ; 
that  the  remaining  fourth  part  of  the  farm  was  not  included  in  the  partition ; 
and  that  D.  and  wife  purchased  and  paid  for  the  interests  of  the  other  heirs 
in  this  part,  C.  binding  himself  to  obtain  a  conveyance  to  them  of  his  wife's 
interest  therein,  which  by  reason  of  her  insanity  he  had  not  been  able  to 
do.  A  conveyance  of  such  interest  was  thereupon  authorized  by  the  legis- 
lature, and  was  duly  made  to  the  heirs  of  D.'s  wife,  who  afterwards  con- 
veyed to  D.  On  a  writ  of  entry,  brought  by  D.  against  one  claiming  under 
a  levy  and  setting  off  on  execution  in  1850  of  part  of  the  farm  as  C.'s  pro- 
perty, it  was  held,  that  C.'s  affidavit  was  admissible  to  prove  that  D.'s  entry 
and  occupation  were  adverse  to  C.  It  was  held,  also,  that  B.  must  be  pre- 
sumed to  have  acquired  title  to  A.'s  fourth  part  in  the  dower  lands  before 
the  partition  in  1810 ;  and  that  the  facts  in  the  case  sufficiently  proved  an 
ouster  by  D.  of  C.  continued  until  C.'s  right  of  entry  was  barred.  Sullivan 
v.  Holmes,  258. 

4.  Admissions  by  the  payee,  after  indorsement,  of  a  note  payable  on  demand, 
are  not  admissible  in  a  suit  by  the  indorsee  against  the  maker,  notwith- 
standing St.  1889,  c.  121,  §  1,  authorizing  any  matter  to  be  given  in  evi- 
dence in  such  a  suit,  which  would  be  a  legal  defence  as  against  the  payee. 
Wheeler  v.  Rice,  205. 

5.  In  an  action  brought  by  the  original  assured  on  a  policy  of  insurance, 
which  with  the  assent  of  the  insurers,  had  been  assigned  to  a  purchaser  of 
the  premises  insured,  and  reassigned  as  collateral  security  for  the  perform- 
ance of  the  condition  of  a  mortgage  made  to  him  by  the  purchaser,  the 
declarations  of  such  purchaser  and  mortgagee,  though  in  possession  of  the 
premises  at  the  time  of  the  fire,  as  to  the  contents  of  the  building  and  the 
cause  of  the  fire,  are  inadmissible  in  evidence  against  the  plaintiff.  Kings- 
ley  v.  New  England  Mut.  F.  Ins.  Co.  893. 

6.  The  declarations  of  one  occupying  land,  that  he  occupies  it  as  tenant  of 
another  person,  are  admissible  in  evidence,  as  part  of  the  res  gestae,  to  prove 
such  other's  possession,  in  an  action  brought  against  him  by  a  third  person 
claiming  title  to  the  land.    Marcy  v.  Stone,  4. 

7.  In  an  action  of  trespass  quare  clausum  /regit,  brought  against  one  claiming 
to  hold  the  premises  under  a  lost  deed  from  the  plaintiff,  a  witness,  who  has 
testified  to  a  conversation,  at  which  the  plaintiff  was  asked,  u  whether  he 
had  received  pay  for  the  land,"  and  answered  in  the  affirmative,  cannot  be 
asked  by  the  defendant  what  land  he  understood  the  conversation  to  refer 
to.    lb. 

8.  On  a  complaint  to  recover  damages  for  land  taken  by  the  city  of  Boston, 
under  the  act  of  1846,  c.  167,  for  supplying  the  city  with  pure  water,  the 
owners  of  lands  adjoining  that  taken,  and  who  know  its  nature  and  charac* 
ter,  may  testify  to  their  opinion  of  its  value.  Walker  v.  City  of  Bos» 
ton,  279. 

9.  In  estimating  the  damages  caused  by  the  construction  of  a  railroad,  evi- 


Digitized  by  VjOOQ IC 


INDEX.  617 

dence  that  the  respondents  had  made  the  petitioner  an  offer  for  his  damages 
is  inadmissible*     Upton  v.  South  Reading  Branch  Railroad,  600. 

1 0.  The  maker  of  a  promissory  note,  after  action  brought  thereon,  offered  to 
settle  the  action,  by  paying  all  the  costs  and  half  the  amount  of  the  note  in 
cash,  and  by  giving  good  security  to  pay  the  other  half  of  the  note,  and  in 
the  same  conversation  said,  that  he  owed  the  note*  It  was  held,  that  such 
offer  and  statement  were  not  a  mere  offer  by  the  defendant  to  compromise 
the  suit,  but  an  admission  of  the  debt  as  a  subsisting  debt,  and  as  such, 
admissible  in  evidence  against  him.     Snow  v.  BatcheJder,  518. 

11.  A  petitioner  for  partition,  claiming  title  under  a  judgment,  may  show  by 
parol  evidence,  that  his  name  was  incorrectly  stated  in  the  judgment, 
through  mistake ;  and  it  is  not  necessary,  for  this  purpose,  that  the  mistake 
should  be  previously  corrected  on  the  record.     Wood  v.  Le  Baron,  471. 

12.  Where  there  is  a  difference  between  the  description  of  the  land  of  which 
partition  is  demanded  in  a  petition  for  partition,  and  the  description  of  land 
in  a  judgment  under  which  the  petitioner  claims  title,  he  may  show  by  parol 
evidence,  that  the  land  described  in  both  is  the  same.    lb. 

13.  Evidence  is  not  admissible  to  show,  that  the  name  of  the  grantee  in  a 
deed  was  inserted  therein,  in  consequence  of  a  mistake  of  the  scrivener,  in 
the  place  of  that  of  another  person,  who  was  intenOod  as  the  grantee,  and 
who  entered  upon  and  afterwards  occupied  the  land.  Crawford  v.  Spen- 
cer, 418. 

14.  A  deed,  conveying  a  right  to  flow,  conferred  upon  the  grantees  a  right  to 
raise  and  keep  up  the  water  of  their  dam  to  the  height  cr  a  hole  drilled  in 
a  certain  rock  described  in  the  deed.  It  was  held,  that  a  hole  drilled  nine- 
teen years  afterwards,  without  notice  to  the  grantor,  by  one  of  the  grantees, 
who  had  in  the  mean  time  conveyed  away  his  interest  under  the  deed,  and 
after  a  disagreement  had  arisen  respecting  the  right  to  flow,  could  not  be 
treated  as  the  monument  referred  to  in  the  deed,  although  drilled  at  the 
place  agreed  on  by  the  parties  when  the  deed  was  made ;  and  that  evidence 
that  it  was  so  drilled  was  inadmissible  to  show  the  extent  of  the  right  to  flow. 
White  v.  Bliss,  510. 

15.  The  members  of  a  partnership  organised  as  a  corporation,  under  an  act 
obtained  for  the  purpose,  and  the  corporation  purchased  the  property  of 
the  partnership  at  a  valuation.  In  an  action  brought  against  the  corporation 
by  one  of  the  members  to  recover  the  value  of  certain  shares  in  their  stock, 
of  which  he  claimed  to  be  the  owner,  but  which  the  corporation  had  refused 
to  give  him  certificates  of,  and  had  sold  for  non-payment  of  assessments,  the 
plaintiff  was  permitted  to  give  evidence  of  a  verbal  agreement  between  all 
the  parties,  previous  to  the  purchase  by  the  corporation,  that  the  whole 
property  of  the  partnership  should  be  transferred  to  the  corporation  at  the 
valuation,  and  that  each  partner's  interest  in  the  partnership  stock  should 
be  applied  towards  paying  for  his  shares  in  the  corporation.  After  the  de- 
fendants had  introduced  evidence  to  the  point,  whether  the  personal  pro- 
perty of  the  corporation  was  sufficient  to  pay  their  debts,  the  plaintiff  was 
allowed  to  give  evidence,  that,  at  the  time  of  the  transfer  to  the  corporation, 
it  was  understood  by  all  the  parties  that  the  corporation  had  made  money 

52* 


Digitized  by  CjOOQIC 


618  INDEX. 

The  jury  found,  that  die  amount  of  the  phtntifl  •  intern*  in  the  p*/taer- 
ship  was  sufficient  to  pay  all  the  assessments  on  his  shares.  It  was  held, 
that  the  admission  of  the  evidence  introduced  by  the  plaintiff  was  no  ground 
for  a  new  trial.  It  was  held,  also,  that  an  account  of  the  plaintiff's  pay- 
ments towards  his  shares  in  the  stock  of  the  corporation,  drawn  up  under 
the  direction  of  the  general  agent  of  the  corporation  for  receiving  all  moneys 
advanced  to  pay  for  shares,  was  rightly  admitted  in  evidence  for  the  plaintiff 
Wyman  v.  American  Powder  Co.  168. 

16.  In  an  action  of  trespass  quare  clausum  Jregit,  the  defendant,  claiming  title 
by  adverse  possession,  put  in  evidence  a  will  containing  a  devise  by  the  tes- 
tatrix to  certain  of  her  grandchildren,  under  whom  he  claimed ;  and  the 
plaintiff  gave  evidence  of  subsequent  declarations  of  the  testatrix,  that  she 
did  not  own  the  land  when  she  made  the  will,  and  did  not  intend  to  buy  it, 
unless  certain  arrangements  could  be  carried  out,  because  it  would  be  giv- 
ing the  devisees  more  than  her  other  grandchildren.  It  was  held,  that  the 
plaintiff  might  then  put  in  evidence  the  final  account  and  the  decree  of  the 
probate  court  on  the  settlement  of  the  estate  of  the  testatrix,  to  show  what 
the  shares  of  the  other  grandchildren  would  be,  compared  with  those  of  the 
devisees,  if  they  held  this  estate.    Marcy  v.  Stone,  4. 

17.  Proof  of  the  execution,  delivery,  acknowledgment  and  recording  of  a 
mortgage  from  a  third  person  to  the  demandant,  is  sufficient,  prima*  facie, 
to  sustain  a  writ  of  entry  to  recover  the  land  mortgaged.  Burridge  v.  Fogg, 
183. 

See  Amendment,  4;  Contract,  3;  Exceptions,  5;  Insolvent  Debt- 
ors, 9 ;  Insurance,  5,  6,  8 ;  Promissory  Note,  8 ;  Quakers,  2 ; 
Railroad,  1 ;  Review,  1 ;  Right  to  Open  and  Close,  2 ;  Statute; 
Witness. 

EXCEPTIONS. 

1.  A  refusal  of  the  presiding  judge  to  rule,  on  a  motion  to  that  effect,  made 
by  the  defendant  before  offering  any  evidence,  that  the  plaintiff, on  the  evi- 
dence introduced  by  him,  cannot  maintain  his  action,  is  not  a  subject  of 
exceptions.    Morgan  v.  Ide,  420. 

2.  No  exception  lies  to  a  decision  of  the  court  of  common  pleas,  overruling  a 
motion  made  for  a  new  trial  on  the  ground  of  the  alleged  incompetency  of 
a  juror  by  reason  of  interest    Kxnnicutt  v.  Stockwell,  78. 

8.  A  judgment  of  the  court  of  common  pleas,  on  a  plea  in  abatement  to  a 
complaint  under  the  mill  act,  is  within  the  provisions  of  SL  1840,  c.  87,  §  5, 
as  to  pleas  in  abatement,  and  cannot  be  brought  before  this  court  by  ex- 
ceptions, writ  of  error,  or  appeal.    Morey  v.  Whittenton  Mill*,  874. 

4.  In  an  action  on  the  guaranty  of  a  promissory  note,  tried  in  the  court  of 
common  pleas,  and  brought  before  this  court  on  exceptions,  it  cannot  be 
objected  that  the  declaration  contains  only  the  money  counts,  unless  that 
objection  was  taken  at  the  trial.    Bickford  v.  Gibbs,  164. 

9.  Where  evidence  is  offered  for  a  specific  purpose,  and  rejected,  the  party 
offering  it  cannot,  on  exceptions,  maintain  its  admissibility  on  a  ground  no* 
stated  at  the  trial.     Wheeler  v.  Rice,  205. 
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EXECUTION. 

1.  Where,  after  judgment  in  favor  of  three  plaintiffs,  one  of  them  dies,  his 
death  may  be  suggested  on  the  clerk's  docket,  and  execution  taken  out  in 
the  name  of  the  survivors.     Cushman  v.  Carpenter,  388. 

S.  Where  an  equity  of  redemption  was  attached,  and  levied  on  and  sold  on 
execution  and  conveyed  to  the  purchaser,  as  "  all  the  right  in  equity  *  which 
the  mortgagor  had  at  the  time  of  the  attachment  M  to  redeem  certain  mort- 
gaged real  estate  in  B.,  described  in  certain  mortgage  deeds,"  stating  the 
names  of  the  mortgagors  and  mortgagees,  the  dates  of  the  mortgages,  and 
the  books  and  pages  where  they  were  recorded  in  the  registry ;  it  was  held 
no  ground  for  impeaching  the  validity  of  the  levy  and  sale,  that  one  parcel 
of  land,  included  in  the  description  of  the  estates  advertised  and  sold,  and 
embraced  in  the  officer's  return  and  deed,  was  not  the  property  of  the  mort- 
gagor, at  the  time  of  the  attachment,  nor  of  the  levy ;  or  that  one  parcel 
of  land,  which  did  not  belong  to  the  mortgagor,  and  was  not  included  in 
the  officer's  return,  was  bid  off  with  the  other  parcels,  and  its  price  included 
in  the  sum  bid  for  the  whole;  or  that  the  mortgage,  subject  to  which  the 
equity  of  redemption  was  sold,  described  the  premises  as  being  two  lots 
embraced  in  a  former  mortgage  referred  to,  without  further  designation, 
except  as  to  one  of  the  lots,  whereas  the  former  mortgage  embraced  three 
lots,  so  that  it  was  impossible  to  distinguish  which  of  the  other  two  lots  was 
intended ;  or  that  other  judgment  creditors  of  the  mortgagor  had  agreed 
with  the  purchaser,  that  he  might  bid  off  the  equity  of  redemption  at  a 
sum  sufficient  to  satisfy  all  their  judgments ;  or  that  the  debt  of  one  of  the 
creditors  had  been  paid  before  the  recovery  of  judgment  thereon,  and  that 
the  purchaser  knew  this ;  or  that  the  date  of  the  mortgage,  subject  to  which 
the  equity  was  sold,  was  incorrectly  stated  in  the  advertisement  of  sale ;  or 
that  certain  machinery  and  tools,  not  included  in  the  mortgage,  were  em- 
braced in  the  sale  and  conveyance  of  the  equity,  and  enhanced  the  price 
bidden  and  paid  therefor.    Buffum  v.  Dean*,  36. 

See  Assignment,  2.  Review,  3. 

EXECUTOR  AND  ADMINISTRATOR. 

J .  The  administrator  of  a  mortgagee,  who  during  his  lifetime  recovered  a 
conditional  judgment  on  a  writ  of  entry  to  foreclose  the  mortgage,  may 
maintain  a  writ  of  entry  in  this  court  against  a  disseizor  to  recover  posses- 
sion of  the  mortgaged  premises.    Richardson  v.  Htidreth,  225. 

S  An  administrator,  having  sold  land  of  his  intestate  under  license  from  the 
probate  court,  in  an  action  against  a  party  who  bids  it  off  and  signs  the 
memorandum  of  sale,  and  then  refuses  to  pay  the  price,  so  that  the  admi- 
nistrator is  obliged  to  sell  it  again,  may  recover  the  full  difference  in  price, 
if  the  land  sells  for  less  at  the  second  sale  than  at  the  first ;  although  the 
amount  obtained  at  the  second  sale  is  sufficient  to  pay  all  debts  of  the  tes- 
tator and  charges  of  administration.  Cobb  v.  Wood,  228. 
See  Boston  Waterworks,  2. 

FALSE  PRETENCES. 
I.  It  is  no  defence  to  an  indictment  tor  obtaining  goods  by  false  pretences, 
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that  the  party  defrauded  made  false  representations  to  the  defendant  as  to 
the  goods  so  obtained ;  nor  that  the  goods  were  of  less  value  than  alleged 
in  the  indictment  Commonwealth  v.  Morrill,  571. 
2.  It  is  no  ground  for  arresting  judgment,  on  an  indictment  for  obtaining 
goods  by  false  pretences,  that  one  of  the  pretences  set  forth  therein  is  not 
distinctly  negatived,  provided  the  indictment  contains  an  allegation  of  one 
or  more  false  pretences,  upon  which  the  defendant  may  be  convicted,  which 
are  properly  negatived  and  established  by  the  evidence. 

FENCE. 

1.  It  is  no  ground  for  not  accepting  a  verdict  of  a  sheriff's  jury,  assessing 
damages  occasioned  to  a  parish  by  taking  for  a  highway  part  of  their  land, 
bounding  on  land  of  a  private  person,  that  at  the  trial  before  the  sheriff 
evidence  was  admitted  of  the  cost  of  erecting  a  fence  between  the  land 
taken  and  the  residue  of  the  parish  lands,  although  the  parish  lands  had 
before  remained  unfenced:  Nor  that  the  sheriff  refused  to  rule  that 
damages  should  be  assessed  for  one  half  of  the  fence  only,  and  directed  the 
jury  that  they  were  to  consider  the  question  of  damages  for  the  whole  fence 
on  the  line  of  the  highway  next  the  parish  lands.  First  Parish  in  North 
Bridgewater  v.  County  of  Plymouth,  475. 

8.  A  railroad  corporation,  in  consideration  of  an  amicable  settlement  of  his 
damages  by  the  owner  of  land  taken  for  their  road,  agreed  with  him  tc 
fence  the  land  taken ;  and,  failing  to  do  so  within  a  reasonable  time,  were 
sued  by  him  for  breach  of  the  agreement  It  was  held,  that  a  subsequent 
erection  of  the  fences  by  them,  without  the  plaintiff's  consent  or  approba- 
tion, did  not  affect  his  right  to  recover;  and  that  the  measure  of  his  damages 
was  the  sum  which  it  would  fairly  cost  to  erect  the  fences  according  to  the 
agreement    Lawton  v.  Fitchburg  Railroad,  280. 

FISHERY. 
The  right  of  taking  clams,  from  flats  lying  between  high  and  low  water  mark, 
and  within  one  hundred  rods  of  the  upland,  is,  in  this  commonwealth,  as  by 
the  common  law,  a  public  right,  and  does  not,  by  virtue  of  the  colony  ordi- 
nance of  1641,  belong  exclusively  to  the  owner  of  the  upland ;  and  in  any 
town,  where  such  right  has  not  been  limited  by  particular  statute,  all  the 
inhabitants  may  lawfully  enter  upon  flats,  so  situated,  for  the  purpose  of 
digging  and  carrying  away  clams.     Weston  v.  Sampson,  S47. 

FIXTURES. 
See  Parish,  1. 

FLATS. 

See  Fishery. 

FLOWING. 

See  Mills. 

FRAUDS,  STATUTE  OF. 
See  Equity,  1. 
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FRAUDULENT  CONVEYANCE. 
See  Equity,  2 ;  Pauper,  4. 

GRAND  JURY. 

When  a  witness,  duly  summoned,  appears  before  the  grand  jury,  but  refuses 
to  be  sworn,  and  behaves  in  a  disrespectful  manner  towards  the  jury,  they 
may  lawfully  require  the  officer  in  attendance  upon  them  to  take  the  witness 
before  the  court  in  order  to  obtain  its  aid  and  direction  in  the  matter. 
Heard  v.  Pierce,  338. 

GRANT. 

A  Tote  of  the  proprietors  of  Worcester,  in  1733,  recorded  in  their  book  ot 
records,  but  not  in  the  registry  of  deeds,  "  that  one  hundred  acres  of  the 
poorest  land  on  Millstone  hill  be  left  common  for  the  use  of  the  town  for 
building  stones,"  constituted,  even  as  against  grantees  under  subsequent 
conveyances  duly  recorded  in  the  registry,  a  grant  of  the  quarry  to  the 
town,  not  for  their  use  in  a  corporate  capacity,  but  for  the  use  and  benefit 
of  those  only  who  were  or  might  become  inhabitants  thereof,  for  all  pur- 
poses for  which  such  materials,  in  the  progress  of  time  and  the  arts,  might 
be  made  useful.    Green  v.  Putnam,  21. 

See  Parish,  1,  2. 

GUARANTY. 
See  Promissory  Note,  2,  3, 4. 

GUARDIAN  AND  WARD. 
The  guardian  of  a  minor  is  not  liable,  in  an  action  of  assumpsit,  to  one  who 
has  furnished  necessaries  for  the  support  and  maintenance  of  the  ward; 
but  only  in  an  action  on  the  probate  bond.    Cole  v.  Eaton,  587. 
See  Certiorari,  3. 

HIGHWAY. 
See  Wat. 

HUSBAND  AND  WIFE. 

1.  A  husband  is  not  liable  for  services  rendered  to  his  wife  by  a  counsellor  at 
law  in  successfully  defending  her  against  a  libel  for  divorce  filed  against  her 
by  her  husband.     Coffin  v.  Dunham,  404. 

2.  A  husband  is  liable  for  suitable  and  necessary  medicines  and  medical  ad- 
vice furnished  to  his  wife  in  his  absence ;  but  he  is  not  liable  for  medicines 
and  advice  so  furnished  by  a  party  not  professing  to  be  a  physician,  or  to 
have  any  medical  skill  or  knowledge  of  diseases  or  their  remedies.  Wood 
v.  OKelley,  406. 

INDICTMENT. 
See  False  Pretences;  Robbery. 
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INJUNCTION. 

On  a  bill  in  equity,  brought  by  the  owner  of  a  mill-dam,  to  restrain  a  town 
from  opening  certain  sluice-ways  therein,  on  the  ground  that  the  dam,  by 
raising  the  water  over  certain  highways,  is  a  nuisance,  a  temporary  injunc- 
tion will  not  be  granted,  or,  if  granted  on  application  ex  parte,  will  be  dis- 
solved, when  it  appears  that  the  refusal  to  grant,  or  the  dissolution  of  the 
injunction  cannot  lead  to  any  injury,  or  cause  any  loss  to  the  plaintiff, 
which  cannot  be  repaired  in  damages,  or  affect  the  merits  of  the  controversy 
on  a  trial  in  due  course.     Wing  v.  Fairhaoen,  368. 

INSOLVENT  DEBTORS. 

1.  When  a  debtor  does  not  dissolve  an  attachment,  according  to  the  require- 
ments of  St  1844,  c.  178,  §  12,  within  fourteen  days  from  the  return  day 
of  the  writ,  or  before  the  last  day  of  the  return  term  if  the  court  rises  within 
fourteen  days,  the  right  of  a  creditor  to  institute  proceedings  in  insolvency 
against  him  under  St.  1838,  c.  168,  §  19,  accrues  at  the  expiration  of  the 
time  fixed  for  the  dissolution  of  the  attachment,  and  such  proceedings  can* 
not  be  instituted  more  than  ninety  days  after  the  expiration  of  that  time; 
although  the  action  in  which  the  attachment  is  made  is  continued  one  term, 
because  of  the  debtor's  absence  from  the  state.    Bates  v.  Chopin,  99. 

8.  In  case  of  proceedings  in  insolvency  against  a  partnership,  a  partner,  whose 
separate  estate  pays  fifty-five  per  cent  on  the  debts  proved  against  it,  is 
entitled  to  a  discharge  from  his  separate  debts,  and  to  an  allowance  of  (xy% 
per  cent  on  the  net  produce  of  his  separate  estate,  although  the  joint  estate 
of  the  partnership  does  not  pay  fifty  per  cent  of  the  debts  proved  against  it 
Baker**  ease,  109. 

8.  A  discharge  of  an  insolvent  debtor  from  "  all  debts  founded  on  any  con 
tract  made  by  him,"  obtained  under  proceedings  in  insolvency  instituted  by 
him  in  his  individual  capacity  and  also  as  member  of  a  late  firm,  discharges 
him  from  his  liability  for  the  debts  of  such  firm.    Lotkrop  v.  Tilden,  376. 

4.  A  discharge  of  an  insolvent  debtor  is  invalid,  under  St.  1844,  c.  178,  §  8,  if 
the  debtor,  within  one  year  before  the  filing  of  the  petition  in  insolvency, 
paid  or  secured  a  preexisting  debt,  although  the  creditor,  receiving  the  pre- 
ference, had  no  reasonable  cause  to  believe  the  debtor  insolvent  Thomp- 
son v.  Stone,  103. 

5.  By  St.  1844,  e.  178,  §  8,  in  order  to  invalidate  a  discharge  in  .insolvency, 
on  the  ground  of  a  conveyance  made  by  the  debtor,  in  payment  of  a  pre- 
existing debt,  with  intent  to  give  a  preference,  within  six  months  previous 
to  the  institution  of  the  proceedings  in  insolvency,  the  burden  of  proof  is  on 
the  creditor  to  show  that  the  debtor,  at  the  time  of  making  the  conveyance, 
was  insolvent,  and  had  no  reasonable  cause  to  believe  himself  solvent 
Williams  v.  CoggeshaU,  877. 

6.  Under  St.  1841,  c.  124,  §  3,  a  conveyance  of  property,  made  by  a  debtor, 
actually  insolvent,  within  six  months  of  the  institution  of  proceedings  in 
insolvency,  intending  to  give  a  preference  to  a  preexisting  creditor,  renders 
ineffectual  a  discharge  obtained  by  him  under  such  proceedings  in  insol- 
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vency,  unless  the  debtor  makes  it  appear  that  at  tne  tame  of  making  rack 
preference  be  had  reasonable  cause  to  believe  himself  solvent.    lb. 

7.  A  creditor,  who  proves  his  claim  against  his  debtor  under  proceedings  in 
insolvency,  and  receives  a  dividend  thereon,  is  not  thereby  estopped  to  con- 
test his  debtor's  discharge  under  the  insolvent  laws,  by  showing  that  it  is 
void  on  any  of  the  grounds  upon  which  those  laws  provide  that  it  shall  bo 
of  no  effect;  nor  is  the  creditor's  right  so  to  contest  it  affected  by  the  met, 
that  the  debtor's  application  for  the  discharge  was  opposed  before  tho 
commissioner,  and  no  appeal  taken  from  his  decision  granting  the  dis- 
charge,   lb. 

8.  Where  a  discharge  under  the  insolvent  laws  is  pleaded,  and  the  plaintiff 
files  a  specification  of  the  grounds  on  which  he  shall  seek  to  avoid  the  dis- 
charge, he  cannot  be  permitted  at  the  trial  to  take  objections  to  the  validity 
of  the  discharge,  not  mentioned  in  his  specification.    lb. 

I.  Where  a  discharge  in  insolvency  was  pleaded  to  a  subsequent  action 
against  the  debtor,  and  was  sought  to  be  impeached  on  the  ground  that  the 
debtor  did  not  file  schedules  of  his  debts  and  assets  before  the  commission- 
er ;  a  statement  in  the  record  of  the  proceedings  before  the  commissioner, 
that  the  debtor  did  produce  such  schedules,  was  held  to  be  sufficient  evi- 
dence of  that  fact,  in  the  absence  of  evidence  to  the  contrary.  Lothrop  v. 
rafen,  875. 

10.  The  fifth  section  of  St.  1844,  e.  178,  providing  that  no  discharge  under 
the  insolvent  laws  of  a  debtor  a  second  time  insolvent,  and  whose  assets  fail 
to  pay  fifty  per  cent  of  the  claims  proved  against  him,  shall  be  granted  or 
valid,  unless  three  fourths  in  value  of  his  creditors,  whose  claims  are  proved, 
shall  assent  thereto  in  writing,  is  not  repealed  by  St.  1848,  c.  304,  §  9,  pro- 
viding that  no  insolvent  debtor,  whose  assets  do  not  pay  fifty  per  cent  of 
the  claims  proved  against  his  estate,  shall  receive  a  discharge,  unless  a  ma- 
jority in  number  and  value  of  his  creditors,  who  have  proved  their  claims, 
shall  assent  thereto  in  writing,  within  six  months  after  the  date  of  the 
assignment     Gates  v.  Campbell,  104. 

II.  The  creditors,  '*  whose  claims  are  proved,"  the  assent  of  three  fourths  of 
whom  is  required  by  SL  1844,  c.  178,  §  5,  to  the  discharge  of  a  debtor  a 
second  time  insolvent,  include  only  those  creditors,  whose  claims  are  proved 
within  six  months  after  the  date  of  the  assignment,  and  do  not  include 
a  creditor,  whose  claim  has  been  presented  for  proof,  and  disallowed 
by  the  commissioner,  although  an  appeal  has  been  taken  from  the  disal- 
lowance of  the  claim,  which  is  afterwards  sustained,  and  the  claim  allowed. 
lb. 

12.  A  debtor  promised  one  of  his  creditors  in  writing  to  pay  his  debt,  in  con- 
sideration of  his  signing,  with  other  creditors,  a  composition  deed,  agreeing 
to  discharge  the  debtor  from  all  his  liabilities,  and  to  take  a  dividend  of  his 
assets:  and  the  creditor  accordingly  signed  the  composition  deed  It  was 
held,  that  he  could  not  afterwards  maintain  an  action  against  the  d**>tor  for 
the  debt    Lothrop  v.  Kmgy  882. 

See  Promissory  Note,  8. 
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INSURANCE. 
I.  Marine  Insurance. 

1.  Underwriters,  insuring  a  vessel  against  perils  of  the  sea,  are  bound  to 
pay  the  assured  the  amount  paid  by  him  to  the  owners  of  another  vessel  for 
damages  suffered  in  a  collision  with  the  vessel  insured,  occasioned  by  the 
negligence  of  the  master  and  crew  of  the  latter.    Nelson  v.  Suffolk  Ins.  Co. 

477. 

II.  Fire  Insurance, 

2.  The  owner  of  real  estate  mortgaged  obtained  insurance  thereon,  payable 
to  the  mortgagee  in  case  of  loss,  from  a  mutual  fire  insurance  company, 
whose  by-laws  provided  that  no  mortgaged  estate  should  be  deemed  to  be 
alienated,  so  as  to  avoid  the  policy,  until  the  mortgage  should  be  foreclosed, 
and  that  any  policy,  payable  to  a  mortgagee  in  case  of  loss,  should  continue 
so  payable,  notwithstanding  any  subsequent  alienation  of  the  estate.  A 
third  person  afterwards  purchased  the  equity  of  redemption,  and  also  ob- 
tained an  assignment  of  the  mortgage  and  of  the  policy.  It  was  held,  that 
the  mortgage  was  thereby  merged  in  the  fee,  and  that  no  action  could  be 
maintained  on  the  policy  for  a  loss  subsequently  occurring.  Macomber  v 
Cambridge  Mut.  F.  Ins.  Co.  133. 

8.  An  applicant  for  insurance,  in  his  application  to  a  mutual  fire  insurance 
company,  in  answer  to  a  question  from  the  company  whether  the  premises 
were  incumbered,  by  what,  and  to  what  amount,  stated  that  they  were  mort- 
gaged to  L.  for  $2,000 :  The  applicant  had  in  fact  no  legal  title  to  the  pre- 
mises, but  only  a  bond  from  L.  to  convey  the  same  to  him,  on  his  giving  a 
mortgage  for  $2,000  advanced  to  him  by  L.  to  build  with,  and  for  the  ad- 
ditional sum  of  $1,800,  the  price  of  the  land :  And  the  company  issued  a 
policy  to  the  applicant  "  on  his  dwelling-house,"  made  in  express  terms 
subject  to  the  lien  established  by  law  on  the  interest  of  the  assured  in  the 
buildings  covered  by  the  policy,  and  the  land  under  the  same ;  and  u  paya- 
ble in  case  of  loss  to  L.,  mortgagee."  It  was  held,  that  the  misrepresenta- 
tion in  the  application  avoided  the  policy;  although  the  application  was 
drawn  up  by  an  agent  and  director  of  the  insurance  company.  Lowell  v. 
Middlesex  MuU  F.  Ins.  Co.  127. 

4.  The  drawing  of  a  lottery,  with  the  consent  and  participation  of  the  assured, 
in  a  building  insured  against  loss  by  fire,  as  M  a  shoe  manufactory,"  does  not 
avoid  the  policy  on  the  building,  nor  on  the  stock  therein.  Boardman  v. 
Merrimack  Mut.  F.  Ins.  Co.  583. 

6.  A  policy  of  insurance  on  a  **  machine  shop,  a  watchman  kept  on  the  pre- 
mises," does  not  require  a  watchman  to  be  kept  there  constantly,  but  only 
at  such  times  as  men  of  ordinary  care  and  skill,  in  like  business,  keep  a 
watchman  on  their  premises ;  and  in  an  action  on  such  a  policy,  evidence 
of  the  usage,  in  this  respect,  of  similar  establishments,  is  admissible.  Crocker 
v.  People's  Mut.  F.  Ins  Co.  79. 

f .  In  a  policy  of  insurance  on  a  paper-mill,  fixtures  and  machinery,  these 
words,  "  on  condition  that  the  applicants  take  all  risk  from  cotton  waste," 
inserted  between  the  statement  of  tLo  sum  insured  on  the  property,  and  the 
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statement  of  the  place  where  the  property  is  situated,  do  not  constitute  a 
condition  nor  an  exception ;  and  in  case  of  loss,  the  burden  of  proof  is  on 
the  insurers  to  show  that  it  was  occasioned  by  cotton  waste.  Kingsley  v. 
New  England  Mut.  F.  Ins.  Co.  893. 

7.  A  mutual  fire  insurance  company,  in  a  policy  issued  by  them,  promised, 
« according  to  the  provisions  of  the  act  incorporating "  them,  to  pay  the 
assured  a  certain  sum  within  three  months  after  the  destruction  of  the  pre- 
mises by  fire,  "  and  due  notice  thereof  as  aforesaid :  *  There  was  no  pre- 
vious mention  of  notice  in  the  policy :  But  the  act  referred  to,  a  printed 
copy  of  which  was  annexed  to  the  policy,  contained  a  provision  that  notice 
of  any  loss  should  be  given  in  writing  at  the  office  of  the  company  within 
thirty  days  after  the  loss :  And  one  of  the  by-laws  of  the  company,  which 
were  also  printed  .on  the  policy,  required  any  person  insured,  and  sustain- 
ing loss  or  damage  by  fire,  "  forthwith  to  give  notice  thereof,  as  required  by 
the  act  of  incorporation,  and  also,  as  soon  as  practicable,  to  furnish  the  office 
with  a  particular  account  of  such  loss  or  damage,"  in  a  specified  form.  It 
was  held,  that  the  assured  under  this  policy,  on  giving  to  the  company  rea- 
sonable notice  of  a  loss,  was  entitled  to  recover,  although  he  did  not  comply 
with  the  requirements  of  the  act  and  by-laws.    lb. 

6.  Where  a  policy  of  insurance  against  loss  of  a  woollen  factory  by  fire  pro- 
vides, that  it  shall  be  void  if  the  representations  made  in  the  application  for 
insurance  do  not  contain  a  just,  full,  and  true  exposition  of  all  the  facts  and 
circumstances  in  regard  to  the  condition,  situation,  value  and  risk  of  the 
property  insured,  so  far  as  the  same  are  known  to  the  applicants,  and  are 
material  to  the  risk ;  and  annexed  to  the  application  are  various  questions 
by  the  insurers,  and  a  notice  that  it  is  expected  that  the  answers  thereto 
will  meet  the  requirements  of  the  insurers'  office,  one  of  which  require- 
ments is,  that  a  cask  of  water  and  buckets  will  be  kept  in  each  story ;  and 
one  of  the  written  answers  states  that  a  cask  of  water  and  buckets  are  kept 
in  each  story ;  the  burden  of  proof  is  on  the  insurers,  in  an  action  brought 
against  them  on  the  policy,  to  show  that  this  answer  is  not  true.  Jones 
Manuf.  Co.  v.  Manufacturers'  Mut.  F.  Ins.  Co.  82. 

9.  A  policy  of  insurance  against  loss  of  a  woollen  factory  by  fire  provided, 
that  if  the  situation  or  circumstauces  affecting  the  risk  thereupon  should  be 
so  altered  or  changed  by  the  assured,  without  the  consent  of  the  insurers, 
as  to  increase  the  risk,  the  policy  should  be  void :  The  position  of  the  stove 
in  the  lower  story  and  of  its  smoke-pipe,  was  afterwards  changed,  without 
the  assent  of  the  insurers,  so  that  the  smoke-pipe,  instead  of  passing  into 
the  chimney  in  that  story,  was  carried  up  through  the  floors  of  the  second 
and  third  stories,  and  after  passing  around  the  third  story  about  two  feet 
from  the  floor,  for  the  purpose  of  drying  wool,  was  made  to  enter  the  chim- 
ney in  that  story :  In  an  action  on  the  policy,  the  defendants  requested  the 
judge  to  instruct  the  jury,  that  if  the  change  of  the  stove-pipe  and  the  use 
of  it  in  the  third  story  materially  increased  the  risk  of  fire  in  that  story,  the 
policy  would  be  void.  But  the  judge,  without  giving  the  particular  instruc- 
tion requested,  instructed  the  jury  generally  that  if  the  alteration  of  the 
stove  and  smoke-pipe  increased  the  risk,  the  policy  was  void.     It  was 

vol.  viii.  53 
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held,  that  the  defendants  had  no  ground  of  exception  to  this  i 
lb 

See  Evidence,  5 ;  Pleading,  1. 

UL  Life  Insurance. 
See  Assumpsit,  2. 

JUDGE. 
See  Jurors  and  Jury,  2. 

JUDGMENT. 

1.  Judgment  and  satisfaction,  in  an  action  on  a  bond  given  to  dissolve  an  at- 
tachment, constitute  no  defence  to  an  action  on  a  bond  given  to  obtain  a 
review  of  the  action  in  which  the  attachment  was  made,  for  a  breach  of  a 
condition  to  enter  such  review  at  the  next  term  of  the  court  Lehan  v. 
Good,  302. 

2.  EL  having  contracted  to  convey  land  to  A^  conveyed  it  to  B.  It  was  held, 
that  a  judgment  in  favor  of  H.  and  B.,  on  a  bill  in  equity  brought  against 
them  by  A.  for  a  specific  performance  of  the  contract,  was  no  bar  to  an  ac- 
tion by  A.  against  B.  alone  to  recover  damages  for  the  breach  of  the  con- 
tract   Buttrick  v.  HoMen,  238. 

See  Amendment,  4 ;  Evidence,  11,12;  Execution,  1 ;  Review,  S 

JURORS  AND  JURY. 

1.  In  a  proceeding  against  a  city  or  town  to  assess  damages  occasioned  to  ad- 
joining land  by  the  raising  or  lowering  of  a  highway,  a  person,  who,  though 
not  residing  in  the  city  or  town,  has  a  claim  against  the  respondents  of  like 
character  to  that  in  controversy,  and  feels  himself  aggrieved  and  injured 
by  the  alteration  in  question,  is  not  competent  to  sit  on  the  jury.  Flagg  v. 
City  of  Worcester,  69. 

2.  It  is  no  ground  of  exception,  that  the  presiding  judge,  on  the  trial  of  an 
indictment,  instructed  the  jury,  that  if  any  of  the  jury  differed  in  their 
views  of  the  evidence  from  the  majority  of  their  fellows,  they  should  be 
thereby  induced  to  doubt  the  correctness  of  their  own  judgments,  and  be 
led  to  reexamine  the  facts  of  the  case,  for  the  purpose  of  revising  their 
opinions.     Commonwealth  v.  Tuey,  1. 

See  Exceptions,  2 ;  New  Trial. 

JUSTICE  OF  THE  PEACE. 
See  Amendment,  1 ;  Police  Court  of  Lowell. 

LANDLORD  AND  TENANT. 

1.  A  tenant  at  will,  whose  estate  has  not  been  legally  determined,  may  main- 
tain trespass  quare  clausvm  fregit  against  his  landlord,  for  entering  and 
cutting  off  a  pump  upon  the  premises.    Dickinson  v.  Goodspeed,  119. 

2.  The  owner  of  land,  who  has  leased  it  by  parol  for  a  year,  in  consideration 
of  the  lessee's  taking  care  of  certain  trees  thereon,  cannot,  on  the  lessee's 
neglecting  to  take  care  of  the  trees,  maintain  an  action  against  nun  on  Rav. 


Digitized  by  VjOOQlC 


INDEX.  627 

Sis.  c.  104,  without  a  previous  notice  to  quit  according  to  Roy.  Sts.  c.  60, 
{  26.     Gleason  v.  Gleason,  82. 

8.  A  mortgagee,  who  has  entered  for  the  purpose  of  foreclosing  his  mortgage, 
cannot  maintain  against  his  mortgagor  the  process  provided  by  Rev.  Sts. 
c.  104,  to  recover  possession  of  the  mortgaged  premises.  Hastings  v. 
Pratt,  121. 

4.  A  mortgagee  recovered  a  conditional  judgment,  and  on  habere  facias  re- 
ceived seizin  and  possession  of  the  mortgaged  premises,  but  did  not  turn 
the  mortgagor  out,  he  agreeing  to  quit  the  premises  peaceably,  whenever 
the  mortgagee  should  lease  them :  It  was  held,  that  a  third  person,  receiv- 
ing a  written  lease  of  the  premises  from  the  mortgagee,  could  not,  on  the 
mortgagor's  refusing  to  quit  the  premises,  maintain  against  him  the  process 
provided  by  Rev.  Sts.  c.  104.    Lamed  v.  Clarke,  29. 

8.  A  person  in  possession  of  an  estate,  under  a  bond  from  the  owner,  con- 
ditioned to  convey  the  estate  to  him  on  payment  of  his  note  for  a  certain 
sum  with  interest  semiannually,  is  not,  on  a  failure  to  pay  such  interest, 
liable  to  the  landlord  and  tenant  process  provided  by  Rev.  Sts.  c.  104,  §  2. 
Dakin  v.  Allen,  88. 

8.  One  obtaining  a  written  lease  for  years  does  not  thereby  acquire  the  right 
to  recover  the  premises  from  a  former  tenant  at  will,  by  the  process  given 
by  the  Rev.  Sts.  c.  104,  without  first  giving  such  tenant  notice  of  the  written 
lease.    Furlong  v.  Leary,  409. 

7.  A  notice  to  quit,  for  a  failure  to  pay  rent  according  to  the  terms  of  a  writ- 
ten lease,  is  not  sufficient  to  determine  the  lease  under  St.  1847,  c.  267,  §  1, 
if  it  requires  the  tenant, "  being  in  arrears  of  rent,"  to  deliver  up  the  pre- 
mises u  forthwith."  And  on  such  a  notice  no  proceeding  to  recover  posses- 
sion of  the  premises  under  §  2  of  the  same  statute  can  be  maintained, 
although  commenced  more  than  fourteen  days  after  the  notice.  Oakes  v. 
Munroe,  282. 

8.  One  occupying  land,  under  a  joint  lease  in  writing  from  the  owners  in 
severalty  of  different  parts  thereof,  is  estopped  to  deny  the  right  of  his 
lessors  to  maintain  a  joint  complaint  to  recover  possession  of  the  land  under 
SU  1847,  c.  267,  §  2.     lb. 

9.  One  occupying  land  under  a  parol  lease  from  a  tenant  at  will  is  estopped 
to  deny  his  lessor's  right  to  recover  possession  of  the  land  on  a  complaint 
under  Rev.  Sts.  c.  104,  §  4.     Coburn  v.  Palmer,  124. 

10.  Where  a  lessee  at  will  is  the  plaintiff,  in  a  proceeding  to  recover  posses- 
sion of  the  demised  premises,  under  the  Rev.  Sts.  c.  104,  §  4,  of  a  sub- 
tenant, and  obtains  a  verdict,  a  subsequent  entry  of  the  superior  landlord, 
and  a  dispossession  of  the  plaintiff  by  him,  are  no  bar  to  a  judgment  in 
favor  of  the  plaintiff,    lb. 

See  Abatement,  2. 

LEVY. 
See  Execution,  2. 

LICENSE. 
See  Pabibh,  8. 
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LIMITATIONS,  STATUTE  OF. 
An  action  may  be  brought  on  a  probate  bond  at  any  time  within  twenty  jean 
after  the  breach  of  condition,  relied  on  as  the  ground  of  action.    Preterit 
v.  Read,  865. 

LOTTERY. 
See  Insurance,  4. 

MANUFACTURING  CORPORATION. 

1.  An  omission  to  elect  a  clerk,  pursuant  to  Rev.  Sts.  c.  38,  §  4,  at  an  annual 
meeting  of  a  manufacturing  corporation,  which  elected  a  clerk  the  /ear 
before,  who  continued  to  act  as  such  during  the  year  in  question,  does  not 
work  a  dissolution  of  the  corporation.    Knowlton  v.  Ackley,  93. 

2.  The  only  remedy  against  stockholders  of  a  manufacturing  corporation, 
who  are  jointly  and  severally  liable  for  the  debts  of  the  corporation  under 
Rev.  Sts.  c.  88,  §  16,  is,  either  to  take  their  persons  and  property  on  a  writ 
of  attachment  or  execution  issued  against  the  corporation  according  to 
{  30,  or  to  bring  a  bill  in  equity  against  them  under  §  81 ;  and  no  action  at 
law  will  lie  against  the  stockholders  on  a  contract  originally  made  with  the 
corporation.    lb. 

See  Equity,  3 ;   Witness,  5. 

MARRIAGE. 
A  marriage  in  this  state  by  a  woman,  previously  married  in  another  state, 
and  there  divorced  for  acts  of  hers  which  would  not  be  a  cause  of  divorce 
in  this  state,  is  valid  here,  though  contracted  while  her  former  husband  is 
still  living.     Clark  v.  Clark,  885. 

MILLS. 

1.  The  mill  act  of  this  commonwealth,  (Rev.  Sts.  c.  116,)  does  not  apply  to 
tide  mills.    Murdoch  v.  Stickney,  118. 

S.  A  mill  owner,  who  erects  a  reservoir  dam  on  his  own  land,  across  a  natural 
stream  other  than  the  stream  on  which  his  mill  is  situated,  and  constructs 
an  artificial  channel  from  the  reservoir  to  his  mill  pond,  for  the  purpose  of 
conducting  water  from  the  reservoir  to  his  mill,  and  also  to  enable  him  to 
use  the  reservoir  for  the  purpose  of  holding  the  surplus  water  of  the  mill 
pond,  is  liable,  notwithstanding  the  mill  act  (Rev.  Sts.  c.  116,)  to  an  action 
on  the  case  for  the  flowing  thereby  occasioned  of  the  land  of  another  per- 
son situated  above  the  reservoir  on  the  stream  across  which  the  reservoir 
dam  is  built    Bates  v.  Weymouth  Iron  Company,  548. 

8.  A  statute,  authorizing  a  proprietor  of  land,  through  which  a  natural  water- 
course runs,  to  lay  a  pipe  or  culvert,  from  such  watercourse,  across  a  high* 
way,  to  his  mill,  does  not  protect  him  from  an  action  by  a  proprietor  below, 
from  whose  land  the  water  is  thus  diverted.    Newhall  v.  Ireson,  595. 

See  Action,  1 ;   Exceptions,  3 ;   Injunction  ;  Tenants  or  Common. 

MORTGAGE. 
]    Where  a  mortgagee,  before  the  Rev.  Sts.,  with  the  consent  of  the  mortgsr 
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gar,  made  open  and  peaceable  entry  upon  the  mortgaged  premises,  in  the 
presence  of  the  mortgagor  and  of  two  witnesses,  and  took  actual  possession 
thereof,  for  a  breach  of  condition,  and  for  the  purpose  of  foreclosure,  and 
the  mortgagor  signed  a  certificate  of  the  same  to  the  mortgagee ;  it  was 
held,  that  the  mortgage  became  absolute  at  the  end  of  three  years  from  such 
entry,  although  the  mortgagor  afterwards  remained  in  the  occupation  of 
the  premises,  in  the  same  manner  as  before,  for  a  longer  period  than  the 
three  years.  Swift  v.  MendeU,  2*57. 
I.  A  mortgage,  made  by  A.  to  B.,  was  assigned  by  B.  to  C,  to  secure  a  debt, 
upon  condition  that  if  B.  should  pay  the  debt,  the  assignment  should  deter- 
mine and  become  void,  and  the  assigned  premises  should  revest  in  B.,  his 
heirs  and  assigns.  It  was  held,  that  a  purchaser  of  both  A/s  and  B/s  inte- 
rests in  the  premises  might  maintain  a  bill  in  equity  against  C.  to  redeem 
the  mortgage,  upon  paying  the  amount  due  from  B.  to  C.  Farnum  v. 
Metcalf,  46. 

See  Deed,  8;  Execution,  2;  Executor  &c,  1 ;  Insurance,  2, 8  i 
Landlord  and  Tenant,  3,  4 ;  Wat,  1. 

NAME. 
See  Evidence,  11. 

NEW  TRIAL. 
Where  one  of  the  parties  to  a  cause  on  trial,  during  a  temporary  adjournment 
of  the  court,  told  one  of  the  jury  that  he  had  been  home  to  get  two  deeds, 
which  were  afterwards  used  on  the  trial,  this  conversation  was  held  to  be 
no  ground  for  a  new  trial  on  the  motion  of  the  other  party.  White  v. 
Woody  413. 

See  Exceptions,  2. 

NOTICE. 

See  Insurance,  7 ;    Landlord  and  Tenant,  6,  7 ;   Promissory 
Note,  4,  5,  7. 

OFFER 
See  Evidence,  9,  10. 

OFFICER. 

The  acts  of  an  officer,  in  executing  and  returning  a  warrant  in  a  criminal 
case,  do  not  become  illegal,  by  a  failure  to  proceed  with  the  warrant  after 
its  return.     Commonwealth  v.  Roark,  210. 

ORDER. 

By  an  agreement  in  writing,  K.  agreed  to  sell  a  lot  of  land  to  O.  at  a  certain 

price,  and  to  advance  O.  a  certain  sum  of  money  to  assist  him  in  building  a 

house  thereon  of  a  certain  value,  which  O.  agreed  to  build.    O.  drew  an 

order  in  favor  of  G.  on  K,  payable  when  O.  should  have  fulfilled  his  part 

53# 
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of  the  agreement,  and  requesting  K.  to  charge  the  amount  thereof  as  part 
of  the  sums  to  be  advanced ;  and  K.  accepted  this  order,  provided  O.  should 
perform  his  part  of  the  agreement  between  them,  but  not  otherwise.  O. 
built  a  house  of  a  less  value  than  had  been  agreed.  In  an  action  brought 
by  G.  against  K.  on  the  acceptance,  6.  introduced  evidence  to  prove  that 
K,  had  waived  this  condition  of  the  contract  and  acceptance ;  and  IL,  to 
show  the  value  of  the  house,  gave  in  evidence  receipts  from  O.  to  K.,  and 
other  orders  paid  by  K.,  more  than  equalling  in  amount  the  advances 
which  K.  had  agreed  to  make.  The  jury  were  instructed,  that  if  die  de- 
fendant had  waived  the  condition  of  the  contract  as  to  the  value  of  the 
house,  6.  could  maintain  his  action,  but  not  otherwise.  It  was  held,  that 
G.  had  no  ground  of  exception  to  this  instruction.  Grandy  v.  Kittrtdge, 
562. 

PABISH. 

1.  A  grant  of  land  was  made  in  1740  "to  the  inhabitants  of  the  west  precinct 
in  8."  The  town  of  S.  then  consisted  of  two  parishes;  but  the  east  parish 
was  in  1 780  incorporated  as  a  separate  town.  The  town  maintained  a  school- 
house,  on  the  land  granted,  from  1735  to  1798,  and  then  removed  it  In 
1823  the  town  voted  to  permit  the  school-district  to  move  the  school-bouse 
back  to  its  original  site,  which  was  accordingly  done ;  and  the  school-house 
remained  there  for  eight  or  ten  years,  when  it  was  again  removed  by 
authority  of  the  town.  The  west  parish  was  first  organized  as  a  corpora- 
tion distinct  from  the  town  in  1836.  In  1847  the  town  built  a  new  school- 
house  on  the  site  originally  occupied  by  the  old  one.  The  land  in  question 
was  part  of  the  common,  which  had  been  used  as  a  training  field  for  more 
than  one  hundred  years,  and  on  which  the  meeting-house  of  the  west  parish 
always  stood.  It  was  held,  that  the  original  grant  of  the  land  to  "  the  pre- 
cinct "  impressed  upon  it  a  parochial  character ;  that  it  retained  that  charac- 
ter, whilst  the  corporation  exercised  the  functions  of  both  town  and  parish ; 
and  that,  upon  the  separation,  it  remained  the  property  of  the  parish.  It 
was  held,  also,  that  the  erection  of  the  new  school-house  having  been 
unauthorized  by  the  parish,  the  town  were  not  entitled  to  remove  it  First 
Parish  in  Sudbury  v.  Jones,  184. 

2.  A  town  voted,  in  1741,  that  the  common  lands  belonging  to  the  town, 
lying  in  a  certain  part  of  the  town,  should  "  lie  forever  for  the  use  of  that 
part  of  the  town  for  a  burying-place  and  other  public  uses,  as  they  shall 
have  occasion."  In  1 765,  the  town  authorized  the  inhabitants  of  that  part 
to  fence  the  burying-ground  at  their  own  expense.  In  1769,  the  town 
voted  to  that  part  of  the  town  two  acres  of  the  land  "  to  build  a  meeting- 
house upon,  and  for  the  convenience  of  said  house ; "  and  this  grant  was 
accepted.  In  the  same  year  a  new  parish  was  incorporated,  which  em- 
braced all  that  part  of  the  town,  and  from  that  time  had  the  uninterrupted 
possession  and  use  of  those  common  lands;  and  in  1807,  the  town  passed  a 
vote,  recognizing  the  title  of  the  parish  to  all  those  common  lands,  and 
authorizing  them  to  retain  them.  It  was  held,  that  the  vote  of  1741  did 
not  constitute  a  grant  or  dedication  of  the  land  to  the  inhabitants  of  that 
part  of  the  town;  but  that  the  vote  of  1807  conveyed  to  the  parish  all 
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Cnose  common  lands,  including  the  burying-ground.  Bachdder  v.  Wake* 
JMd9Ut. 
I.  A  pariah,  in  1 769,  erected  a  meeting-house  on  land  granted  them  by  the 
town,  and  some  of  the  parishioners  built  horse-sheds  on  the  land.  In  1801, 
other  horse-sheds  were  built  by  authority  from  the  parish.  In  1815,  the  old 
sheds  were  destroyed  by  the  wind ;  and  the  parish,  being  about  to  build  a 
new  meeting-house  on  a  new  site,  voted  not  to  authorise  the  proprietors  of 
the  old  horse*  sheds  to  erect  them  again  where  they  formerly  stood,  and 
appointed  a  committee  to  regulate  the  place  and  manner  of  building  new 
horse-sheds;  and  the  proprietors  of  the  old  sheds  erected  new  ones,  under 
the  direction  of  the  committee,  on  other  parts  of  the  land.  It  was  held, 
that  the  parishioners  acquired  no  easement,  adverse  to  the  parish,  in  the 
land  on  which  their  sheds  stood,  but  merely  a  right  under  permission  of  the 
parish,  which  the  parish  might  revoke  at  their  pleasure.  1  b. 
See  Assessors  ;  Tax,  3. 

PARTITION. 
It  is  not  necessary,  in  order  to  maintain  a  petition  for  partition,  that  the  peti- 
tioner should  be  seized  in  feet  of  the  premises,  or  of  any  part  thereof! 
Woody.  Le  Amm,  471. 

See  Evidence,  3f  11, 12. 

PARTNERSHIP. 

1.  A.  having  made  a  contract  with  B.  to  manufacture  certain  articles  for  him, 
from  materials  to  be  furnished  by  the  latter,  and  B,  having  agreed  to  pay 
therefor  such  amount  as  should  arise  from  the  profits  of  the  business 
together  with  ten  per  cent  on  the  amount  of  sales  of  goods  manufactured ; 
it  was  held,  that  the  terms  of  the  contract  did  not  constitute  A.  and  B.  part- 
ners, and  that  articles  manufactured  under  it,  and  in  the  shop  of  A*,  were 
not  liable  to  attachment  as  his  property.    Judton  v.  Adams,  556. 

2.  Where  one  of  two  partners,  during  the  existence  of  the  partnership,  gave 
a  promissory  note  in  the  name  of  the  firm  for  his  private  debt;  and  the 
other  partner  afterwards,  knowing  these  facts,  by  a  promise  to  pay  the  note, 
induced  the  holder  to  forbear  attempting  to  collect  it,  it  was  held,  that  a 
jury  would  be  warranted  in  returning  a  verdict  against  both  in  an  action  on 
the  note,  without  expressly  finding  that  the  note  had  been  ratified  by  the 
other  partner.     Wheeler  v.  Rice,  205. 

See  Insolvent  Debtors,  2,  S ;  Pleading,  2. 

PAUPER. 

1.  A  minor  child,  having  the  settlement  of  its  deceased  father,  does  not  lose 
it,  and  acquire  the  settlement  of  its  mother,  on  her  gaining  a  new  settlement 
by  a  second  marriage.     Walpole  v.  Marblekead,  528. 

2.  In  this  commonwealth,  an  illegitimate  child,  born  after  the  10th  of  April, 
1767,  and  before  the  passing  of  the  St.  1789,  c.  14,  has  the  settlement  of 
his  mother  at  the  time  of  his  birth,  if  she  then  had  any.  Blaekrtone  v. 
Aefcm*,76. 
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3.  A  husband,  who  for  three  yean  successively  occupies  land  assigned  to  hit 
wife  as  dower,  obtains  a  settlement  by  virtue  of  St.  1821,  c.  94,  and  Rev. 
Sts.  c.  45,  §  1.     Canton  v.  Dorchester,  525. 

4.  The  occupation  of  an  estate  of  freehold  by  the  grantor,  after  a  conveyance 
thereof  which  is  fraudulent  and  void  as  against  creditors,  is  not  sufficient  to 
gain  a  settlement  under  the  fourth  mode  provided  in  the  Rev.  Sts.  c.  45, 
§  1,  although  he  has  a  bond  for  reconveyance  from  the  grantee.    lb. 

5  In  computing  the  thirty  days,  within  which  a  town,  liable  for  the  support 
of  a  pauper,  is  required,  by  the  Rev.  Sts.  c.  46,  §  15,  to  remove  him  from 
the  town  in  which  he  has  received  support,  in  order  to  exempt  the  former 
from  liability  therefor  at  a  greater  rate  than  one  dollar  a  week,  the  day  on 
which  notice  is  received  that  the  support  has  been  furnished,  is  to  be  ex- 
cluded.   Seekonk  v.  Rehoboth,  871. 

PAYMENT. 
See  Bill  or  Exchange  ;  Bond  ;  Promissory  Note,  6. 

PLEADING. 
See  Abatement  ;  Replevin,  3 ;  Wbit  of  Entry. 

Parties  to  Action*. 

1.  A  policy,  issued  by  a  mutual  fire  insurance  company  to  the  owner  of  the 
buildings  insured,  was  by  him  assigned,  with  the  assent  of  the  company,  to 
a  purchaser  of  the  premises,  who  mortgaged  back  the  premises  to  his  grantor, 
and  with  the  assent  of  the  company  reassigned  the  policy  to  him  "  to  hold 
as  collateral  security  for  the  performance  of  the  condition  of  said  mortgage." 
It  was  held,  that  in  case  of  loss  the  original  assured  might  maintain  an  ac- 
tion on  the  policy  in  his  own  name.  Kxngsley  v.  New  England  Mat  F.  Ins. 
Co.  393. 

2.  A  dormant  partner  need  not  join  in  an  action  brought  in  behalf  of  the  firm 
by  the  ostensible  partner  against  a  person  who  dealt  with  the  latter  only. 
Wood  v.  VKelley,  406. 

POLICE  COURT  OF  LOWELL. 

The  act  of  1848,  c.  331,  §  4,  vesting  exclusive  jurisdiction  of  the  crimes  and 
offences  committed  within  the  district  of  Lowell,  in  the  police  court  in 
Lowell,  does  not  take  away  the  power  of  justices  of  the  peace  to  issue  war- 
rants for  such  crimes  and  offences,  returnable  before  the  police  court  Cbss- 
monwealth  v.  Roarkf  210. 

POOR  DEBTORS. 

1.  The  creditor,  to  whom  notice  of  the  desire  of  a  debtor,  committed  on  exe- 
cution, to  take  the  poor  debtors'  oath,  is  required  to  be  given,  is  the  person 
in  whose  name  the  action,  in  which  the  judgment  was  recovered,  was 
brought,  although  it  is  stated  in  the  record  to  have  been  brought  for  the 
benefit  of  another.    FoUansbee  v.  Bird,  289. 

2.  A  debtor,  surrendered  by  his  bail,  and  discharged  on  giving  bond,  pursuant 
to  SL  1837,  c.  198,  conditioned  to  surrender  himself  at  the  prison  on  a  oar* 
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tain  day,  commits  no  breach  of  such  bond  by  being  without  the  prison  limits 
until  that  day.    Abbott  v.  Buttardf  141. 

PROBATE  BOND. 

See  Limitations. 

PROBATE  COURT. 

See  Certiorari,  2. 

PROCHEIN  AML 

1.  The  authority  of  a  prochein  and  to  prosecute  a  suit  may  be  revoked  by  the 
court     Guild  v.  Cranston,  506. 

9.  The  court,  on  the  petition  of  a  minor  of  twenty  years  of  age,  in  whose 
name,  but  without  whose  consent,  a  suit  has  been  brought  by  a  prochein 
ami,  will  withdraw  the  authority  of  such  prochein  ami,  and  stay  all  further 
proceedings  in  the  suit,  when  it  does  not  appear  that  the  rights  of  the 
minor  will  be  affected  by  a  postponement  of  the  proceedings  until  majority. 

PROMISSORY  NOTE. 

1.  One  who  indorses  his  name  in  blank  on  a  promissory  note  several  weeks 
after  it  is  given,  is  not  liable  as  an  original  promisor.  Mecorney  t.  Stanley, 
85. 

S.  Mere  forbearance  to  sue  the  maker  of  a  note,  without  any  agreement  to 
that  effect  on  the  part  of  the  holder,  is  not  a  sufficient  consideration  for  a 
guaranty  of  the  note.    lb. 

8.  Where  a  guaranty  is  made  on  a  promissory  note  before  it  is  delivered  by 
the  maker  to  the  payee,  no  proof  of  a  distinct  consideration  is  necessary  in 
order  to  charge  the  guarantor ;  and  in  an  action  against  the  latter,  when  the 
guaranty  is  without  date,  and  there  is  no  direct  proof  of  the  time  when  it 
was  made,  it  may  be  left  to  the  jury  to  find  that  it  was  simultaneous  with 
the  note  itself.    Bickford  v.  Gibbs,  154. 

4.  The  guarantor  of  a  promissory  note,  who  in  his  guaranty  expressly  waives 
demand  and  notice,  is  liable  to  an  action  thereon  without  previous  demand 
or  notice.    1  b. 

5.  One  who  indorses  a  promissory  note,  inserting  over  his  signature  a  waiver 
of  demand  and  notice,  is  not  entitled  to  any  demand  and  notice  on  the  non- 
payment thereof  by  the  maker.     Woodman  v.  Thurston,  157. 

6.  The  maker  of  a  promissory  note,  as  an  inducement  to  the  indorser  thereof 
to  extend  the  time  of  his  liability  thereon,  obtained  the  note  of  a  third  per* 
son,  and  delivered  it  to  the  indorser  as  security  for  the  payment  of  the  first 
note ;  and  the  indorser  indorsed  the  second  note  to  the  holder  of  the  first, 
who  agreed  to  such  extension  of  time.  When  the  second  note  fell  due,  the 
maker  thereof  refused  to  pay  it  until  the  first  note  was  delivered  to  him; 
which  was  done ;  and  he  then  paid  his  note.  It  was  held,  that  such  pay 
ment  discharged  the  indorser  from  liability  on  the  first  note.    lb. 

f  Where  the  indorser  of  a  promissory  note  resides  in  a  town  in  which  them 
are  two  poet-offices,  a  notice  of  the  dishonor  of  the  note,  addressed  to  him 
at  the  town  generally,  is  sufficient  prima  facie ;  though  liable  to  be  rebutted 
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by  proof  that  lie  was  accustomed  to  receive  his  letters  at  one  of  the  offices 
only,  and  that  the  holder  of  the  note  might  have  ascertained  that  fact  by 
reasonable  inquiry.    Morton  v.  Westcott,  425. 

8  One  who  had  sold  goods,  and  taken  a  promissory  note  for  the  price,  took 
the  benefit  of  the  insolvent  laws ;  his  assignee  retook  the  goods  from  the 
purchaser,  and  disposed  of  them ;  and  the  insolvent  afterwards  indorsed  the 
note  to  one  who  had  full  knowledge  of  these  facts.  In  an  action  on  the 
note,  brought  by  the  indorsee  against  the  maker,  it  was  held,  that  if  the 
assignee  took  the  goods,  by  virtue  of  any  stipulation  on  the  original  sale,  or 
of  any  fraud  in  the  sale,  or,  with  the  consent  of  the  purchaser,  for  the  pur* 
pose  of  rescinding  the  sale,  the  defendant  was  not  liable ;  but  that  if  the 
assignees  took  the  goods  wrongfully,  without  the  assent  of  the  purchaser, 
and  there  was  in  fact  no  rescission  of  the  sale,  the  defendant  was  liable; 
and  that  the  burden  of  proof  was  on  the  defendant,  to  show  that  the  goods 
had  been  so  retaken  or  ^transferred,  as  to  discharge  him  from  liability  on 
the  note.    Spaulding  v.  Hood,  602. 

flee  Contract,  3 ;  Evidence,  4 ;  Partnership,  2 ;  Right  to  Open  and 

Close,  2. 

QUAKERS. 

1.  The  question,  who  are  the  overseers  of  a  monthly  meeting  of  Quakers, 
within  the  meaning  of  Sl  1822,  c.  92,  (Rev.  Sts.  c.  20,  §  46,)  is  to  be  de- 
termined according  to  the  discipline  of  that  people,  expounded  by  the 
general  usages  of  those  persons  of  most  experience  and  judgment,  who 
have  acted  under  it  and  acknowledged  its  authority.    Earle  v.  Wood,  430. 

I.  Two  sets  of  persons  severally  claimed  to  have  been  duly  chosen  overseers 
of  a  monthly  meeting  of  Quakers :  The  meetings  which  chose  them,  (of  one 
of  which  8.  was  clerk,  and  W.  of  the  other,)  each  sent  representatives  and 
"  accounts  "  to  the  quarterly  meeting  to  which  the  monthly  meeting  was 
subordinate:  The  quarterly  meeting  was  duly  opened  by  B.,  the  clerk 
thereof,  and  the  representatives  of  the  meeting  of  which  S.  was  clerk  were 
recognized,  and  their  "  accounts  n  adopted,  as  emanating  from  the  genuine 
monthly  meeting,  and  the  representatives  and  accounts  of  the  meeting  of 
which  W.  was  clerk  were  rejected,  and  the  quarterly  meeting  was  adjourned ; 
after  which  the  representatives  who  were  not  recognized  remained,  and,  on 
the  ground  of  oppression  and  heresy  in  the  ruling  members  of  the  quarterly 
meeting,  undertook  to  organize  as  a  quarterly  meeting,  and  elected  W.  clerk 
thereof.  It  was  held,  that  the  decision  made  by  the  quarterly  meeting,  be- 
fore the  adjournment,  on  the  question  which  of  the  monthly  meetings  was 
the  true  one,  was  conclusive  until  reversed  by  the  yearly  meeting.  The 
yearly  meeting  was  duly  opened  by  the  clerk :  It  was  provided  by  the  dis- 
cipline of  the  society,  and  had  been  the  usage  of  the  yearly  meeting,  that 
after  the  forenoon  adjournment  of  the  first  session  of  the  meeting  for  busi- 
ness, the  representatives  of  all  the  quarterly  meetings  should  assemble  and 
agree  on  the  nomination  of  a  clerk,  to  be  reported  to  the  meeting  in  the 
afternoon :  But  in  this  case  the  meeting,  before  such  adjournment,  agreed 
to  refer  the  question,  which  was  the  true  body  of  representatives  from  the 
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quarterly  meeting,  to  a  committee,  consisting  of  the  representatives  of  all 
the  other  quarterly  meetings,  and  that  the  appointment  of  a  clerk  should  be 
postponed :  The  representatives  of  the  quarterly  meeting  which  had  elected 
W.  clerk  refused  so  to  submit  the  question,  and  on  the  same  afternoon  no- 
minated a  clerk  and  declared  him  elected  "  by  those  who  had  been  oppressed ; " 
but  he  was  not  declared  elected  by  the  presiding  clerk  of  the  yearly  meet- 
ing. It  was  held,  that  the  yearly  meeting  had  the  right  to  suspend  the  rule 
requiring  the  clerk  to  be  chosen  the  first  day ;  and  that  the  yearly  meeting, 
presided  over  by  the  clerk  who  opened  it,  was  the  true  yearly  meeting.  And 
the  committee  having  afterwards  reported  in  favor  of  the  quarterly  meeting 
of  which  B.  was  clerk ;  and  their  report,  after  notice  to  the  representatives 
of  the  quarterly  meeting  of  which  W.  was  clerk,  and  their  refusal  to  attend, 
having  been  accepted  and  adopted  in  due  form ;  and  the  yearly  meeting 
having  decided  that  the  overseers  chosen  by  the  monthly  meeting  of  which 
8.  was  clerk,  were  the  rightful  overseers  of  the  monthly  meeting ;  it  was 
held,  that  the  decision  of  the  yearly  meeting  was  conclusive  evidence  on 
these  points,  even  in  a  suit  in  equity  brought  prior  to  the  yearly  meeting, 
by  one  of  the  sets  of  overseers  of  the  monthly  meeting  against  the  other,  to 
obtain  a  conveyance  of  property  belonging  to  the  monthly  meeting.  lb. 
See  Trust. 

RAILROAD. 

1.  The  Lancaster  and  Sterling  Branch  Railroad  Company  were  authorised  by 
their  charter  to  locate  their  road,  commencing  at  a  certain  point,  "  thence 
running  through  Acton,  Sudbury,  Stow,  Marlborough,"  &c  It  was  held, 
that  they  were  not  obliged  by  this  act  to  locate  their  road  through  these 
towns  in  the  order  named ;  but  that  a  location  from  Acton  through  Stow  to 
Sudbury,  and  thence  through  Stow  again  to  Marlborough,  was  valid.  It 
was  held,  also,  that  the  petitions  to  the  legislature,  on  which  the  act  was 
granted,  were  inadmissible  in  evidence  to  affect  the  construction  of  the  *ct 
in  this  particular.     Commonwealth  v.  Fitchburg  Railroad,  240. 

S.  In  estimating  the  damages  occasioned  by  taking  land  for  a  railroad,  any 
direct  and  peculiar  benefit  or  increase  of  value,  occasioned  to  land  of  the 
same  owner  adjoining  or  connected  with  the  land  taken,  is  to  be  allowed  by 
way  of  set-off;  but  not  any  general  benefit  or  increase  of  value,  received 
by  such  land  in  common  with  other  lands  in  the  neighborhood.  And  when 
die  sheriff  instructed  the  jury,  that  if  the  owner  of  land,  which  by  reason 
of  the  benefits  derived  from  the  railroad  was  as  valuable  as  before,  was  en- 
titled to  no  damages,  the  verdict  was  set  aside.  Upton  v.  South  Reading 
Branch  Railroad,  600. 

See  Costs,  2,  3  ;  Evidence,  9 ;  Fence,  2 ;  Tax,  1. 

RAILROAD  CORPORATION. 

See  Corporation. 

RECONSIDERATION. 

By  the  reconsideration  of  a  vote,  by  a  town  meeting,  at  an  adjournment  of 

the  same  meeting  at  which  it  was  passed,  and  before  it  has  been  acted  on. 
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inch  vote  becomes  revoked,  and  ceases  to  have  any  effect,  as  if  it  had  never 
been  passed.     Withington  v.  Harvard,  66. 

RECORD. 
See  Amendment,  4;  Evidence,  11. 

REPLEVIN. 

1.  A  writ  of  replevin  may  be  issued  by  the  clerk  of  the  courts  in  one  county, 
returnable  in  another.    Judson  v.  Adams,  556. 

2.  It  is  no  ground  for  dismissing  an  action  of  replevin,  that  in  the  replevin 
bond,  taken  by  the  officer  serving  the  writ,  the  sureties  are  described  as 
partnerships,  and  sign  and  seal  the  same  in  their  partnership  names.    lb. 

8.  A  motion  to  dismiss  an  action  of  replevin,  on  the  ground  that  the  writ  was 
served  by  a  constable,  or  that  there  was  no  appraisal  of  the  goods,  must  be 
made  at  the  first  term ;  otherwise  the  objection  will  be  considered  as  waived. 
Jaques  v.  Sanderson,  271. 

See  Amendment,  2, 8 ;  Costs,  1. 

REVIEW. 

1.  A  judgment  for  the  plaintiff  in  an  action  on  a  promissory  note  is  nctprimd 
facie  evidence,  on  a  review  of  the  action,  of  the  due  execution  of  the  note 
by  the  defendant     Good  v.  Lehan,  299. 

2.  A  defendant,  against  whom  judgment  had  been  rendered,  obtained  a  super- 
sedeas of  execution,  on  giving  a  bond  conditioned,  among  other  things,  to 
"  sue  out  and  prosecute  to  effect  a  writ  of  review  of  the  action  on  which  said 
judgment  was  rendered,  commencing  the  same  to  be  entered  at  the  next 
term  "  of  the  court  in  which  the  judgment  was  rendered ;  and  afterwards 
obtained  an  order  for  a  review  in  general  terms,  without  specifying  the  term 
at  which  it  should  be  entered ;  and  not  being  able,  before  the  expiration  of 
the  time  of  service  for  the  term  mentioned  in  the  bond,  to  procure  a  service 
of  the  writ  of  review  on  the  original  plaintiff  at  the  place  where  he  was  in- 
formed by  his  attorney  of  record  that  he  resided,  though  he  might  have 
served  it  on  said  attorney,  altered  the  writ  so  as  to  make  it  returnable  at  the 
next  ensuing  term  of  the  court,  and  duly  served  and  entered  it  at  that  term. 
It  was  held,  that  this  condition  in  the  bond  was  valid ;  that  it  was  not  con- 
trolled by  the  generality  of  the  subsequent  order  granting  the  review;  that 
it  was  broken  by  the  failure  to  enter  the  review  at  the  term  specified ;  and 
that  the  facts  of  the  case  constituted  no  justification  for  such  failure,  and 
no  defence  to  an  action  for  such  breach.     Lehan  v.  Good,  802. 

8.  The  filing  of  a  petition  for  a  review,  and  the  awarding  of  a  supersedeas  of 

the  execution  issued  on  the  judgment  in  the  action  sought  to  be  reviewed, 

are  no  bar  to  maintaining  an  action  on  such  judgment     Giffvrd  v.  Whalon, 

428. 

See  Abatement,  l ;  Judgment,  1. 

RIGHT  TO  OPEN  AND  CLOSE. 
1.  When  an  action,  pending  in  the  court  of  common  pleas,  is  referred  to  an 
auditor,  whos<*  report  is  returned  into  court  in  favor  of  the  plaintiff!  this 
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will  not  give  the  defendant  the  right  to  open  and  close  under  the  forty-first 
rule  of  that  court  Snow  v.  Batchelder,  518. 
2.  In  an  action  brought  in  the  court  of  common  pleas,  by  the  indorsee  against 
the  maker  of  a  promissory  note,  a  defendant,  who,  by  filing  an  admission 
of  all  the  facts  necessary  to  be  proved  by  the  plaintiff  in  order  to  make  out 
a  prtma  facie  case,  obtains  the  right  to  open  and  close,  under  the  forty-first 
rule  of  that  court,  is  not  thereby  precluded  from  introducing  evidence  to 
show  that  the  plaintiff  has  no  title  to  the  note.    Spavdding  v.  Hood,  602. 

BOBBERY. 
To  constitute  the  offence  made  punishable  by  the  Rev.  Sts.  c.  125,  §  15,  the 
articles  stolen  must  be  carried  away  by  the  robber,  and  must  be  the  pro- 
perty of  the  person  robbed,  or  of  some  third  person ;  and  these  facta  must 
be  alleged  in  an  indictment  on  that  section,  in  the  same  manner,  as  in  an  in- 
dictment for  robbery,  at  common  law.     Commonwealth  v.  Clifford,  215. 

SALE. 
See  Executob  ahd  Adminibtbatob,  2;  Pbomissoby  Note,  8. 

SCHOOLS. 

1.  The  general  school  committee  of  a  city  or  town  have  power,  under  the  laws 
of  this  commonwealth,  in  order  to  maintain  the  purity  and  discipline  of  the 
public  schools,  to  exclude  therefrom  a  child  whom  they  deem  to  be  of  a  li- 
centious and  immoral  character,  although  such  character  is  not  manifested 
by  any  acts  of  licentiousness  or  immorality  within  the  school  Sherman  v. 
Ckarlestown,  160. 

2.  The  prudential  school  committee  of  a  school  district,  duly  chosen  in  March, 
and  authorized  to  contract  with  teachers,  cannot  interfere  with  a  teacher 
engaged  by  the  general  school  committee  of  the  preceding  year,  under  St. 
1846,  c.  223,  §  1,  for  the  entire  winter  term ;  and  if  they  close,  against  a 
teacher  so  engaged,  the  school-house  in  which  he  is  accustomed  to  keep  his 
school,  such  general  school  committee  may  forcibly  break  open  the  school- 
house,  and  reinstate  the  teacher.    School  District  in  Natick  v.  Morse,  191. 

See  Tax,  5;  Will,  1. 

SCHOOL  DISTRICT. 

The  clerk  of  a  school  district,  under  a  vote,  that  future  meetings  be  notified 
by  posting  up  notices  thereof  at  certain  specified  places,  and  "  that  the 
clerk  warn  all  future  meetings  in  said  district,"  has  no  authority  to  call  a 
meeting,  but  only  to  notify  and  warn  a  meeting  called  by  competent  an* 
thority.    Stone  v.  School  District  in  Hamilton,  592. 

SETTLEMENT. 
SeePAUPKB. 

SET-OFF. 
See  Contbact,  8 ;  Railboad,  2. 
VOL.  Till.  M 
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SHERIFF'S  JURY. 
See  Wat,  6. 

SPECIFICATION. 
See  Insolvent  Debtors,  8. 

STATUTE. 
The  legislature,  in  an  act  dividing  a  town  into  two  precincts,  described  the 
dividing  line  as  "  a  straight  line,"  and  appointed  a  surveyor  to  run  the  line, 
which  was  done.  One  of  the  precincts  was  afterwards  incorporated  as  a 
separate  town,  and  the  line  run  by  the  surveyor  was  perambulated  from 
time  to  time  by  the  selectmen,  and  acquiesced  in  by  the  two  towns  for  more 
than  one  hundred  years.  It  was  held,  that  the  line  run  by  the  surveyor 
was  the  true  dividing  line  between  the  towns,  although  not  a  perfectly 
straight  line.  It  was  held,  also,  that  a  copy  of  the  report  of  the  surveyor, 
entered  on  the  town  records  four  or  five  years  after  the  passing  of  the  act, 
was  admissible  in  evidence,  the  original  report  being  lost,  to  prove  the  line 
actually  run  by  the  surveyor.    Chenery  v.  WoUkam,  327. 

STATUTES  CITED,  EXPOUNDED,  to. 

English  Statute. 

49  Eliz.c.4.  Charitable  Uses 446,446 

Colonial  Ordinance. 
1641.  Flato • 853,654 

Provincial  Statute. 

7  Geo.  3,  e.  3,  v  4.        Pauper 76,  78 

Statutes  or  the  Commonwealth. 

1783,c.    46.  Probate  Courts 542 

1785,<?.    22,   y    I.       Mortgage 357 

— -  c.    62,  v   4.       Tenants  in  Common 447 

1789,  c.    14.  Pauper 76,78 

1798,c.    34.  «       76 

1795,c    74.  Mills 117 

1798,c.    77.  Mortgage 367 

1817,<?.    87.  Equity 446 

1821,  c.    94.  Pauper 527 

1822,  <?.    92.  Quakers 438, 460 

1824,  c.  110.  Central  Bridge  Corporation*  • 319 

1882,c.ll7.  u  u  u  324 

1833,  c.    64,   v    2.       Police  Court  of  Lowell 214 

1 88  7 ,  c.  1 98.                  Poor  Debtors 141 

1888,c.  168,   Y    7«       Insolvent  Debtors 377 

, $10.               **            u       379 

$19.               "            a       101 

■  $21.  "  «*       109,377 

1839,  c.  121,  y   1.       Notes  Payable  on  Demand 207 
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1840,  e.   87,   y   1.       Jurisdiction 227 

■  yy  4,5-   Plea  in  Abatement 878 

1841,  c.    88.  Divorce-   • 888 

c.  124,   y  8.       Insolvent  Debtors 881 

1842,  c.    88,$$  2,8.    Repairs  of  High  way 868 

1844,  c.  154,   §10.       Poor  Debtors 280 

— -  c.  178,  v  &       Insolvent  Debtors 108,108 

i    y  8.  a  tt         108,881 

»yy  M*       u  u        101 

1846,  c.  102.  Worcester  and  Nashua  Railroad  Corporation  •  •  •     111 

c.214.  Schools 161 

c.  224,  v   1.       Boston  and  Maine  Railroad  Extension  Company    288 

1846,  c.  167.  Boston  Waterworks 276,  276 

e.  228,   y    1.       School  Committee 194 

c.  289.  Lancaster  and  Sterling  Branch  Railroad 240 

1847,  c.  267,  yv    1,   2.  Landlord  and  Tenant 283,284 

1848,  c.  304,   Y   9.       Insolvent  Debtors 106,107 

c.381,  y   4.       Police  Court  of  Lowell 214,216 

Revised  Statutes. 

«.      7.  Tax 61,63,64 

c.    20,yy    4,18.       Pariah  Taxes 269 

,    y  46.  Quakers 461 

c.    21,  yy    1,    7.       Burying  Grounds 68 

c.    28,  yY  46,  47,  48.  School  District  Meetings 693,  694 

c    24,yYll,14.       Highway 861,362 

C.    25,    y    6.  "         71 

c.    38,    y   4.  Manufacturing  Corporation 94 

,yY16,17,19,22.        «  «  182 

»yy30,31.  "  «  97 

c.    89,    y62.  Costs 219 

*   «.  Pauper 76,627,628 

e.   46,    y  15.  Notice 373 

e.   49.  Bastardy  Bond 296 

c.    69,  YY  10, 11.       Tenants  in  Common 447 

c.    60,    v  26.  Landlord  and  Tenant 120 

c.   66,  yy  11, 12, 16.  Executor  and  Administrator 226,227 

c.    70,    y  10.  Probate  Bond 291 

c.    74,   y    1.  Statute  of  Frauds 224 

c.    76,  y^  39,  40.       Divorce 387 

<?.    81,    v    *•  Certiorari 588 

,    y    8.  Equity 226 

e.    83,  yy    9,38.       Probate  Court 689 

c.    87,    y83.  Police  Court  of  Lowell 214 

c.    90,    y    2.  Writ 669 

>    y  10.  Indorsement  of  Writ 88 

c    91,  W  12-15.      Bail 189,140 

U8.  "    ...     142 
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e.    98,  §$    2,    3.       Poor  Debtors 290 

c.    99,    y    8.  Review 299 

,    $22.  "  307,429,480 

t  100,  y$  21,  22.        Amendments 278,  857 

e.  104,  Landlord  and  Tenant  Process  81,  32,  83, 122, 124,  410 

c.  109,    §78.  False  Answer  of  Trustee 199 

c.  112,    §21.  Certiorari 588 

c.  118,    §28..  Writ  of  Replevin 560 

c.  116.  Mills 115,  117,  118,  553 

c.120,    §    7.  Limitation 866 

c.121,    §    8.  Costs 281 

c  1 26,    §  15.  Robbery 21 7,  218 

Act  of  Amendment,  §  9.    Writ    559,  560 

SUPREME  JUDICIAL  COURT. 
See  Executor  and  Administrator,  1. 

TAX 

1.  The  flats  lying  between  the  channels  of  Charles  and  Miller's  rivers,  outside 
of  the  location  of  the  road  of  the  Boston  and  Maine  Railroad  Extension 
Company,  and  filled  up  by  the  said  company,  pursuant  to  the  authority 
given  by  St.  1845,  e.  224,  §  1,  for  the  location  of  engine-houses  and  wood- 
houses,  and  other  purposes  for  the  use  of  their  road,  and  used,  when  so 
filled  up,  exclusively  for  such  purposes,  are  not  exempt  from  taxation. 
Boston  jr  Maine  Railroad  v.  City  of  Cambridge,  297. 

2.  Where  a  dwelling-house  is  so  divided  by  the  boundary  line  between  two 
towns,  as  to  leave  that  portion  of  the  house  in  which  the  occupant  mainly 
and  substantially  performs  those  offices  which  characterize  his  home,  (such 
as  sleeping,  eating,  sitting  and  receiving  visitors,)  in  one  town,  he  is  a  citi- 
zen of  that  town,  and  has  no  right  to  elect  to  reside  and  be  taxed  for  his 
personal  property  in  the  other  town.     CJienery  v.  Waltham,  327. 

3.  A  person,  who  withdraws  from  a  parish,  after  the  parish  has  granted  a  sum 
of  money  to  defray  its  expenses  for  the  ensuing  parochial  year,  but  before 
the  first  of  May  in  that  year,  cannot  legally  be  assessed  for  the  money  so 
granted.     Ware  v.  First  Parish  in  Sherburne,  267. 

4.  One  who  is  liable  to  be  taxed  in  a  city  or  town  for  real  and  personal  pro- 
perty cannot  maintain  assumpsit  against  the  city  or  town,  to  recover  back 
any  part  of  a  tax  assessed  upon  and  paid  by  him,  on  the  ground  that  the 
assessors,  in  their  valuation  list,  assessed  certain  lots  of  land  separately  which 
should  have  been  assessed  together,  and  assessed  other  lots  as  one  estate, 
which  should  have  been  assessed  separately ;  nor  on  the  ground  that  one 
item  in  the  valuation  list  included  personal  property  held  by  him  in  his  own 
right,  and  also  personal  property  held  by  him  as  guardian  for  a  person  re- 
siding in  another  town,  in  which  such  property  was  legally  taxed.  Lincoln 
v.  City  of  Worcester,  55. 

5.  A  town  voted  to  let  an  inhabitant,  who  sent  his  children  to  school  in  another 
town,  "  draw  his  proportion  of  school  money ; "  and  reconsidered  this  vote 
before  the  money  was  paid :    It  was  held,  that  such  inhabitant  co aid  not 
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maintain  assumpsit  against  the  town  for  the  amount  of  the  taxes  assessed 
upon  and  paid  by  him  for  the  support  of  schools.  Withington  v.  Harvard, 
66. 
6.  A  tax-payer  in  a  town  cannot  maintain  assumpsit  against  the  town,  for  his 
proportion  of  the  expenses  of  the  burial  of  persons  not  paupers,  paid  by 
the  town  out  of  the  money  raised  by  town  taxes.    lb. 

TENANTS  IN  COMMON. 
8everal  parties,  by  agreement  in  writing,  "  associated  together  to  construct 
and  maintain  a  reservoir,  and  therein  to  raise  and  reserve  a  head  of  water 
for  the  use  and  benefit  of  their  several  mills  and  water  privileges,  situated 
below  said  reservoir  upon  M.  river,"  and  fixed  the  number  of  shares  to  be 
held,  and  the  proportion  of  the  expenses  to  be  paid  by  each,  and  agreed 
that  "  the  times  and  seasons  when,  and  the  quantity  and  manner  in  which, 
the  said  water  may  be  drawn  off  for  the  use  of  the  parties  interested  therein, 
shall  be  subject  to  the  will,  order  and  direction,  of  a  majority  in  interest 
for  the  time  being  of  the  owners  of  the  reservoir,"  u  the  right  to  draw 
off  and  exhaust  the  water  from  said  reservoir,  at  any  and  at  all  times,  to 
supply  the  mills  and  water  privileges  below  the  reservoir  on  said  river,  be- 
ing subject  exclusively  to  the  control  and  direction  of  a  majority  in  interest 
of  the  proprietors  for  the  time  being  of  said  reservoir,  as  hereinbefore  pro- 
vided." It  was  held,  that  the  majority,  even  though  they  should  have  no 
occasion  to  use  the  water  themselves,  had  no  right  to  require  the  minority 
to  pay  any  rent  or  compensation  for  the  use  of  the  water,  although  the 
minority  had  heretofore  made  such  payments  without  objection ;  and  that 
the  majority  were  not  authorized  by  the  agreement  to  let  the  water  run  to 
waste,  without  regard  to  the  interests  of  the  minority,  and  should  be 
restrained  by  injunction  from  so  wasting  the  water.    Ballou  v.  Wood,  48. 

See  Trust. 

TENANT  AT  WILL. 
See  Landlord  and  Tenant,  1  -6,  9, 10. 

TENDER. 
See  Contract,  2. 

TIDE  WATER. 
See  Wat,  3. 

TIME. 
See  Contract,  1 ;  Pauper,  5. 

TOLL8. 
1.  The  third  section  of  the  act,  incorporating  the  Central  Bridge  Corporation, 
(St.  1824,  c.  110,)  granted  them  a  certain  toll  for  their  sole  use  and  benefit, 
and  provided,  that  when  the  receipts  of  toll  and  income  should  have 
amounted  to  a  certain  sum,  the  bridge  should  revert  to  the  commonwealth 
for  public  use ;  and  also  provided,  that  whenever  the  towns  of  Dracut  and 
04* 
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Chelmsford  should  remunerate  the  corporation  for  the  net  expenses  of  the 
bridge,  the  same  might  be  opened  free  of  toll.  The  corporation,  by  a  con* 
tract  under  seal,  for  a  valuable  consideration,  granted  to  the  owners  of  cer- 
tain lands  and  to  all  persons,  then  or  thereafter  residing  and  having  their 
homes  on  said  lands,  the  right  to  pass  said  bridge,  wholly  free  from  toll,  so 
long  as  the  same  should  be  the  property  of  the  corporation,  in  all  the  usual 
ways  of  travel.  It  was  held,  that  this  contract  was  valid ;  and  that  it  gave 
to  any  person,  and  his  servants,  residing  on  said  lands,  the  right  to  pass  the 
bridge  free  of  toll,  when  driving  his  teams  from  any  place  to  any  other 
place,  although  the  teams  were  not  kept  on  the  lands.  Central  Bridge  Cor- 
poration v.  Bailey,  819. 
I.  The  Central  Bridge  Corporation,  in  April,  1882,  in  consideration  of  certain 
sums  of  money  to  them  paid  by  certain  persons,  owners  of  certain  lands  in 
Dracut,  voted  and  agreed  that  those  persons,  wherever  they  might  reside, 
with  their  families,  and  all  persons  who  might  thereafter  have  their  homes 
upon  any  of  said  lands,  and  all  persons,  carriages,  vehicles,  stages,  animals, 
and  conveyances,  going  to  or  from  any  of  said  lands,  upon  the  proper 
business  of  any  person  owning  or  having  his  home  upon  any  of  said  lands, 
should  pass  over  the  bridge  of  the  corporation  forever,  without  paying 
any  tolls,  and  by  such  vote  and  agreement  all  tolls  for  so  passing  were  "  com- 
pounded, satisfied,  and  ended  forever."  It  was  held,  that  this  vote  and 
agreement  were  within  the  authority  conferred  on  the  corporation  by  SL 
1882,  c.  117,  "  to  reduce  the  tolls  which  are  granted  by  their  act  of  incorpo- 
ration, and  to  compound  the  same  in  all  cases  in  which  the  said  corporation 
may  deem  it  expedient  for  their  own  benefit  and  the  public  convenience." 
It  was  held,  also,  that  by  this  vote  and  agreement,  one  owning  a  line  of 
stages  for  the  conveyance  of  passengers  for  hire  between  Lowell  and  Me- 
thuen,  and  residing  on  the  lands,  had  the  right  to  pass  with  his  stages  over 
the  bridge  free  of  toll.     Central  Bridge  Corporation  v.  Sleeper,  824. 

TOWN. 

See  Action,  2;  Grant;  Parish,  1,  2 ;  Reconsideration    Tax,  5 ; 

Way,  8 ;  Will,  1. 

TRESPASS. 
In  an  action  of  trespass,  a  count  for  breaking  and  entering  the  plaintiff's 
dwelling-house,  and  taking  and  carrying  away  goods  therefrom,  is  not  sup- 
ported by  proving  a  trespass  in  taking  and  carrying  away  goods  only. 
Eames  v.  Prentice,  887. 

See  Officer. 

TROVER. 
I  father,  owning  certain  horses  and  carriages,  put  them  into  the  possession 
of  his  son  to  enable  him  to  earn  his  livelihood,  making  no  stipulation  as  to 
the  length  of  time  during  which  the  son  should  keep  the  property,  and  tell- 
ing him  that  whenever  he  (the  father)  should  be  put  to  any  expense  on  ac- 
count of  it,  he  should  take  it  away  and  sell  it  The  son  established  a  livery 
stable  accordingly,  paying  the  expenses  himself,  and  taking  the  profits  to 
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his  own  use ;  and  on  one  occasion  let  a  horse  and  carriage  to  go  to  a  par- 
ticular place ;  but  the  hirer  drove  them  to  another  place,  where  they  were 
attached  as  the  son's  property  on  a  writ  against  him,  and  the  attaching 
officer  refused  to  give  them  up,  wh<;n  demanded  by  the  father.  It  was  held, 
that  the  father  had  such  a  right  of  possession  as  entitled  him  to  maintain 
trover  for  them  against  the  officer.     Morgan  v.  /</«,  420. 

TRUST. 
By  an  indenture,  executed  in  1821,  D.,  in  consideration  of  a  sum  of  money 
u  received  of  A.,  B.  and  C,  for  and  in  behalf  of  the  monthly  meeting  of  the 
people  called  Quakers,  known  by  the  name  of  the  Swanzey  monthly  meet- 
ing," conveyed  "  unto  S.,  A.,  B.  and  C,  their  heirs  and  assigns,  to  and  for 
the  uses,  intents,  and  purposes  of  the  people  called  Quakers  forever,  as  set 
forth  for  the  more  effectual  government  thereof  in  the  covenanting  clauses 
by  the  said  grantees  as  hereinafter  expressed,"  certain  land,  situated  within 
the  territorial  bonds  of  the  Swanzey  monthly  meeting,  **  to  have  and  to  hold 
unto  the  said  A^  B.  and  C,  as  feoffees,  in  trust  for  the  said  people,  their 
heirs  and  assigns  forever ; "  and  D.  covenanted  to  warrant  the  premises  "  to 
them,  the  said  A.,  B.  and  C,  as  well  as  the  said  people,  their  heirs  and  as- 
signs," against  the  lawful  claims  and  demands  of  all  persons ;  and  A.,  B.  and 
C.  did  "  acknowledge  the  aforesaid  trust,  and  covenant  and  declare  "  that 
they  would  not  make  any  claim  or  demand  on  the  premises  in  their  own 
right  or  for  their  own  use,  and  that  they  would  "  for  the  more  effectual  exe- 
cuting and  full  performance  of  said  trust,"  "  at  any  time  hereafter,  upon  the 
request,  and  at  the  cost  and  charge  of  the  said  meeting,  or  such  other 
monthly  or  quarterly  meeting  as  the  meeting  of  the  said  people  at  Swan- 
zey, for  the  time  being,  shall  or  may  belong  to,  being  in  unity  with  the 
yearly  meeting  for  New  England,  or  of  any  person  or  persons  they  may  ap- 
point in  this  respect,  make,  do  and  execute  such  further  act  and  deed  or 
devise  whatever,  for  the  more  effectual  conveyance  and  assigning  of  the  said 
land  to  and  for  the  uses  and  purposes  of  the  said  peopl  called  Quakers,  as 
by  the  said  yearly,  quarterly  or  monthly  meeting,  or  their  or  ither  of  their 
committees,  may  be  devised,  advised  or  required ; "  and  further  covenanted 
and  declared  that  if  they  or  either  of  them,  or  either  of  their  heirs  succeed- 
ing them  in  this  trust,  should  die,  or  should  be  declared  by  the  yearly,  quar- 
terly or  monthly  meeting,  to  which  he  or  they  should  belong,  to  be  out  of 
unity  or  church  fellowship  with  them,  the  clerks  of  such  meetings  or  either 
of  them  should  have  the  right  '*  to  enter  into  the  said  trusts,  in  behalf  and 
for  the  use  of  said  people,  and  hold  the  same ; "  the  said  A.,  B.  and  C,  "  in 
case  of  their  being  declared  out  of  unity,  or  dying,  as  aforesaid,"  quit-claim- 
ing and  releasing  all  their  interest  in  the  premises  to  the  said  clerks.  It 
was  held,  that  by  this  deed  A,  B.  and  C,  as  tenants  in  common,  took  an 
estate  in  fee  simple,  which  descended  to  their  heirs,  in  trust,  however,  for 
those  constituting  the  Swanzey  monthly  meeting  of  the  people  called  Qua- 
kers ;  that  the  overseers  of  such  meeting  were  entitled,  after  the  passage  of 
SL  1822,  c.  92,  to  a  conveyance  of  the  legal  estate  from  such  trustees ;  and 
that  this  court  had  jurisdiction  in  equity  to  compel  such  a  conveyance 
EarleY.Wotd  480. 
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See  Will,  2. 

TRUSTEE  PROCESS. 

1.  Where  several  person*  are  jointly  liable  as  trustees,  as  holding  a  credit,  or 
being  the  debtors,  of  a  principal  defendant,  it  seems  they  should  all  be 
served  with  process,  if  inhabitants  of  the  commonwealth  and  within  the 
reach  of  process.     Warner  v.  Perkins,  518. 

2.  Where  a  contract  for  fencing  lands  at  a  certain  rate,  provided  that  the 
workman  should  be  paid  on  the  completion  of  the  work,  or  as  soon  after  at 
sufficient  money  should  be  obtained  by  sales  of  the  lands  fenced ;  it  was  held, 
that  the  employer,  having  received  no  money  from  sales  of  the  lands,  and 
having  paid  the  workman  in  advance  for  more  of  the  work  than  he  had 
performed,  was  not  chargeable  by  the  trustee  process  as  the  trustee  of  the 
workman.    lb. 

3.  Whether  persons  summoned  as  trustees,  having  once  answered  interroga- 
tories, shall  answer  further,  is  within  the  discretion  of  the  court,  and  may 
properly  be  refused,  if  the  new  interrogatories  have  either  been  previously 
answered,  or  are  impertinent  or  immaterial    lb. 

4.  An  answer  to  a  scire  facias  against  a  trustee  in  foreign  attachment,  volun- 
tarily made  under  oath,  before  any  interrogatories  are  put  to  him,  is  an 
"  examination  on  oath,"  within  Rev.  Sts.  c.  109,  $  78,  and  if  knowingly 
and  wilfully  false,  as  to  any  fact  material  to  his  liability  as  trustee,  renders 
him  liable  to  an  action  on  the  case  under  that  section.  Laughran  v.  Kelly, 
199. 

See  Assignment,  1 ;  Witness,  1. 

TURNPIKE. 

See  Way,  8. 

USAGE. 

See  Insurance,  6. 

USE  AND  OCCUPATION. 

5.  &  Co.  agreed  in  writing  with  C,  that  if  he  would  build  a  shop  on  land  held 
by  him  under  a  five  years'  lease  from  the  owner  thereof,  and  would  assign 
to  them  his  interest  in  certain  under-leases  of  parts  of  the  same  land  made 
by  him  for  the  same  term,  which  leases  had  been  assigned  by  the  lessees  to 
S.  &  Co.,  and  if  8.  &  Co.  should  be  permitted  to  occupy  the  land,  without 
paying  rent,  for  three  years,  they  would  then  reassign  the  under-leases  to 
C.  A  few  months  after  the  making  of  this  agreement,  and  after  S.  &  Co. 
had  entered  upon  the  land,  a  difference  respecting  the  land  and  the  juild- 
ingB  thereon  arose  between  the  parties,  who  thereupon  agreed  that  such 
difference  should  be  referred  to  arbitrators,  and  that  all  papers  pertaining 
to  the  land  should  be  committed  to  them,  and  that  they  should  judge  in  the 
case,  and  report  what  in  their  judgment  was  just  and  right  to  be  done  be- 
tween the  parties,  and  fix  the  term  of  time  for  which  S.  &  Co.  should  occupy 
the  land  as  full  compensation  for  what  was  their  rightful  due.  The  arbitra- 
tors awarded  that  S.  &  Co.  should  occupy  the  premises  free  of  rent  tor  two 
years  and  six  months  from  the  time  of  their  entry  upon  the  premises.    It 
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was  held,  that  the  agreement  in  writing  was  merged  m  the  submission  and 
award;  but  that  S.  &  Co.,  if  they  occupied  the  premises  after  the  expira- 
tion of  the  time  named  in  the  award,  were  liable  to  C.  in  assumpsit  for  use 
and  occupation.    Knowles  v.  Shapleigh,  333. 

VOTE. 

See  Grant  ;  Parish,  2. 

WATER, 

See  Boston  Waterworks. 

WATERCOURSE. 

See  Action,  1 ;  Mills. 

WAY. 

1.  A  right  of  way,  appurtenant  to  land,  over  and  upon  adjoining  land,  is  not 
extinguished  by  the  vesting  of  both  estates  in  the  same  person  as  mortgagee! 
under  separate  mortgages,  until  both  mortgages  are  foreclosed.  Rilger  v. 
Parker,  145. 

2.  Where  the  owners  of  land  in  a  city  open  and  dedicate  it  to  public  use,  as 
a  foot-way,  placing  a  fence  across  it,  which  allows  foot  passengers  to  pass, 
but  is  dangerous  to  horses  and  carriages,  the  city,  whether  they  have  accepted 
the  way  or  not,  are  not  liable  for  an  injury  occasioned  by  the  fence  to  a 
horse  and  carriage,  though  driven  with  ordinary  care  and  skill.  Hemphill 
v.  City  of  Boston,  195. 

8.  County  commissioners,  in  laying  out  a  turnpike  as  a  highway,  have  no 
power  to  require  a  town  to  tend  the  draw  in  a  bridge  over  a  navigable  river 
and  to  keep  lamps  lighted  thereon,  in  the  same  manner  as  the  turnpike 
corporation  were  required  by  their  charter  to  do ;  and  if  the  commissioners, 
as  a  part  of  such  laying  out,  require  this  of  the  town,  the  whole  laying  out 
is  void,  and  their  proceedings  will  be  set  aside  on  certiorari.  Braintree  v. 
County  Commissioners  of  Norfolk,  546. 

4.  An  application  to  county  commissioners  for  a  jury  to  assess  damages,  oc- 
casioned by  the  laying  out  of  a  turnpike  as  a  common  highway,  pursuant  to 
the  Rev.  Sts.  c.  24,  (11,  and  c.  89,  $$16,  1 7, 18,  must  be  made  within  the 
time  limited  by  the  Rev.  Sts.  c.  24,  $  14.  Monagfe  v.  County  Commissioners 
of  Bristol,  360. 

5.  When  county  commissioners,  on  laying  out  a  highway,  pursuant  to  the 
Rev.  Sts.  c.  24,  $  11,  or  ordering  specific  repairs  therein,  pursuant  to  SL 
1812,  c.  86,  $$  2,  3,  make  no  return  of  damages  sustained  by  a  party,  who 
has  applied  to  them  to  estimate  his  damages,  this  is  equivalent  to  a  return 
that  he  has  sustained  no  damage;  and  the  party,  if  aggrieved,  must  apply 
for  a  jury  within  the  same  time,  as  if  the  commissioners  had  expressly  re- 
turned that  he  had  sustained  no  damage,    lb. 

6.  It  is  no  ground  of  objection  to  the  acceptance  of  the  verdict  of  a  jury, 
assessing  damages  occasioned  to  adjoining  land  by  the  raising  or  lowering 
of  a  highway,  that  there  was  no  such  determination  of  damages  by  the  se- 
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lectmen  or  mayor  and  aldermen,  as  to  authorize  the  county  oommiwioneri 
to  issue  a  warrant  for  a  jury.    But  such  objection,  if  relied  upon,  mutt  be 
taken  before  the  county  commissioners.     FUigg  v.  City  of  Worcester^  69. 
See  Certiorari,  1 ;  Fence,  l ;  Jurors  and  Jury,  1. 

WILL. 

1 .  A  will,  containing  the  following  provisions :  "  1  give,  bequeath,  and  devise 
unto  a  part  of  the  inhabitants  of  the  town  of  B.  and  unto  a  part  of  those 
persons  who  may  become  inhabitants  of  said  town  of  B.,  to  wit,  all  that  are 
now,  or  may  become,  inhabitants  of  said  town  of  B.,  excepting  "  nine  per- 
sons named,  "  and  their  descendants,"  a  certain  sum  of  money,  "  upon  the 
following  conditions,  to  wit,  said  town  of  B.  is  to  loan  said  sum  and  secure 
the  payment  of  the  principal  and  interest  by  a  mortgage  or  mortgages  upon 
real  estate,  the  principal  is  to  be  kept  as  a  permanent  fund,  the  interest  is 
to  be  expended  yearly  after  two  years  from  my  decease,  in  the  support  of 
one  school,  to  be  kept  near  the  centre  of  said  B.,  in  which  said  academical 
instruction  shall  be  given,  as  said  town  shall  decide  to  be  most  useful,"  "  said 
school  is  to  be  free  to  all  persons  who  are  now  or  may  become  inhabitants 
of  the  town  of  B.,  excepting  such  persons  as  do  not  conform  to  proper  rules 
and  regulations  that  shall  be  established  in  said  school  by  said  town,  and 
such  persons  as  said  town  shall  determine  to  be  of  an  unsuitable  age,  and 
the  aforesaid"  nine  persons  "and  their  descendants,  who  are  excluded 
from  attending  said  school  for  the  term  of  one  hundred  years,  and  after  the 
expiration  of  said  term  of  one  hundred  years,  the  school  is  to  be  free  to  all 
the  inhabitants  of  said  town  of  B.  who  comply  with  the  rules  of  said  school : " 
"  Said  town  of  B.  is  to  be  paid,  by  my  executors,  the  aforenamed  sum 
within  two  years  from  my  decease  with  interest  on  the  same  from  the  day 
of  my  decease:"  "  Whenever  the  town  of  B.  shall  fail  to  fulfil  the  above 
conditions,  the  said "  sum  of  money  **  shall  become  the  property  of  my 
legal  heirs : "  "I  also  give,  bequeath,  and  devise  unto  the  same  aforenamed 
inhabitants  of  the  town  of  B.,  to  whom  I  bequeathed  "  the  money,  certain 
land  described,  upon  condition  that  "  said  land  is  to  be  used  for  the  purpose 
of  erecting  a  school-house  upon  it  for  the  use  of  the  school  aforenamed,  and 
to  become  the  property  of  my  heirs,  whenever  said  land  shall  be  used  for 
any  other  purpose,  after  the  expiration  of  two  years  from  my  decease."  It 
was  held,  that  these  provisions  constituted  a  valid  legacy  and  devise  to  the 
town  in  its  corporate  capacity,  for  the  support  of  a  public  school  for  the 
benefit  of  ail  the  inhabitants ;  and  that  the  condition,  excluding  certain  per- 
sons and  their  descendants  from  the  school,  being  repugnant  to  the  nature 
of  the  grant,  and  contrary  to  law  and  public  policy,  was  inoperative  and 
void.    Nourse  v.  Merriam,  11. 

I.  A  testator  by  his  will  provided  that  certain  property  should  be  kept  on  in- 
terest, and  the  interest  added  to  the  principal,  until  the  decease  of  Dn  and 
that  at  D.'s  decease  the  principal  and  accumulated  interest  should  be  paid 
to  D.'s  children ;  and  in  a  subsequent  clause  provided,  that  if  J.  should  out- 
live D.,  the  interest  of  the  principal  should  be  paid  to  J.  annually  during 
his  life,  and  at  his  decease  the  principal  sum  should  be  disposed  of  as  above 
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directed :  J.  outlived  D.  It  was  held,  that  on  the  decease  of  D.,  the  inte- 
rest which  had  accumulated  during  his  life  should  be  distributed  among  his 
children,  and  that  J.  was  entitled  only  to  the  interest  on  the  original  prin- 
cipal during  his  life.    LUlie  v.  Pierce,,  566. 

WITNESS. 

1.  A  special  action  on  the  case,  on  the  Rev.  Sts  c.  109,  §  78,  against  one  sum- 
moned as  a  trustee  in  foreign  attachment,  for  knowingly  and  wilfully  an- 
swering falsely  upon  his  examination  on  oath,  cannot  be  maintained  on  the 
testimony  of  one  witness  only  to  the  falsity  of  the  answer ;  but  the  same 
amount  of  evidence  is  required,  as  would  be  necessary  to  convict  the  de- 
fendant of  perjury.    Laughran  v.  Kelly,  199. 

2.  A  deed,  attested  by  two  subscribing  witnesses,  who  are  both  out  of  the 
commonwealth,  may  be  read  in  evidence  to  the  jury,  upon  proof  of  the 
handwriting  of  the  grantor  and  of  one  of  the  witnesses.  Gelott  v.  Good' 
speed,  411. 

8.  A  deed,  attested  by  two  subscribing  witnesses,  who  are  both  present  in 
court,  may  be  proved  by  the  testimony  of  one  of  them,  without  calling  the 
other.     White  v.  Wood,  413. 

4.  A  conviction  of  the  offence  of  maliciously  obstructing  the  passing  of  cars 
on  a  railroad  does  not  render  the  convict  an  incompetent  witness.  Com," 
monwealth  v.  Dame,  384. 

5.  A  stockholder  and  director  in  a  manufacturing  corporation,  which  has  failed 
to  comply  with  the  provisions  of  Rev.  Sts.  c.  38,  $$  16,  17,  19,  22,  and  who 
is  therefore  individually  liable  for  its  debts,  is  an  incompetent  witness  in 
favor  of  the  corporation  in  an  action  brought  against  it  by  one  claiming 
to  be  a  stockholder  to  recover  the  value  of  shares  withheld  by  it  from  him. 
Wyman  v.  American  Powder  Co.  168. 

6.  If  the  indorser  of  the  writ  is  called  and  examined  as  a  witness  on  the  trial 
of  the  cause,  without  being  objected  to  as  interested  in  the  event  of  the 
suit,  the  objection  cannot  be  taken  afterwards.    Snow  v.  Batchelder,  518. 

7.  The  indorser  of  a  promissory  note  paid  the  same,  and  took  up  the  note  of 
a  third  person  payable  to  the  maker  of  the  first  note,  by  whom  it  had  been 
deposited  as  collateral  security  for  the  payment  of  the  first  note,  and  caused 
the  note  so  taken  up  to  be  sued  in  the  name  of  such  payee ;  and  being 
called  as  a  witness  for  the  plaintiff  in  such  action,  stated  on  his  examination 
upon  the  voir  dire,  that  he  directed  the  commencement  of  the  suit,  as  the 
agent  of  the  plaintiff,  by  whom  he  had  been  reimbursed  all  the  costs  ad- 
vanced by  him,  and  that  he  had  no  interest  in  the  note,  or  in  the  suit  It 
was  held,  that  such  disclaimer  of  any  interest  he  might  otherwise  have 
made  him  a  competent  witness  for  the  plaintiff.    76. 

See  Evidence,  8. 

WORK  AND  LABOR. 
One  who  agrees  to  work  for  another  a  year  for  a  certain  sum  named,  payable 
monthly,  if  the  former  wishes,  may  at  any  time  during  the  year  demand 
payment  of  the  wages  due  him  for  the  entire  months  then  elapsed ;  and  his 
right  to  monthly  payments  is  not  waived  by  neglecting  to  demand  the  f 
monthly.     White  v.  Atkins,  867. 
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WRIT. 

An  indorsement  on  a  writ,  the  plaintiff  in  which  is  not  an  inhabitant  of  this 
state,  in  these  words,  "  office  of  A.  B.,"  made  by  A.  B.,  an  attorney  of  this 
court,  is  sufficient,  under  Rev.  Sts.  c.  90,  §10.    Slate  v.  Ackley>  98. 
See  Replevin,  1. 

WRIT  OP  ERROR. 
See  Error. 

WRIT  OF  ENTRY. 
Where  the  tenant  in  a  writ  of  entry  pleads  nvl  disseizin,  the  demandant  is  not 
bound  to  prove  the  tenant's  possession.    Burridge  v.  Fogg,  188. 
See  Evidence,  17. 
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